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ACTIONS OF DAMAGES. 

A few (Ujs ago^ a learned Judge of the Supe- 
rior Coort, who haa recentlj been appointed to 
the Montreal district, expressed some surprise as 
well as regret at the large number of actions of 
damages, which, within a very short time, had 
been brought und<)r his notice. The damages 
are claimtsd usually for slander, or libel, or mali- 
cioofl issue of cofdaSj or criminal prosecution. 
Even a slight afiront, or a blow giren In the 
heat of an altercation, often provolLes one or 
more lawsuits. It has been supposed in some 
quarters that the people of this Prorince were 
tmpecially inclined to this class of litigation. 
We see, howerer, that even in Bngland, where 
tne expense of legal proceedintcs might be sup- 
p««ed to checlL f.)Oltsh ventures in the law courts, 
actions of damages are fast mnltipljing. For 
example, a club difficulty has Just occurred in 
London. Two brothers of Mr. Chamberlain, 
President of the Board of Trade, were put up as 
candidates at the Beform Club. In consequence 
of a statement circulated by Sf r. Lennox Boyd, 
a member of the Club, to the effect that these 
gentlemen had been guilty at Melbourne of con- 
duct which called for the attention of the com- 
mittee < f the Melbourne CI ah, the candidates 
were blacn balled. Mr. Boyd gave his authority 
for the report, Sir Bobert Torrens, K.C.M.G., who 
on being applied to, persisted in the statement. 
Thereupon the blackballed candidates have each 
taken an action for £6,000 damages for libel an J 
slander against Mr. Boyd, and we presume there 
will be otheractions against Sir B. Torrens. The 
Time$y referring to the difficulty, observes : — 

« We may be pretty sure that, whatever turn 
the evidence takes, the dispute will prove not to 
be one which can be discussed with much profit 
in a court of Uw. Indeed, the case seems to be 
typical of a class of litigation which is so mpidly 
multiplying as to call for observation. In other 
days when men said unpleasant things of others 
at clubs and were called to account by those 
whom they aspersed, the matter was recognized 
to be purely private, and certainly not needing 
the intaipoaitioQ of Uwyon,andaU the maohin- 



ery and publicity of a trial. If the offence were 
gmve, they agreed to meet some morning. Their 
seconds, without any fuss, amnged the details ; 
and the principals settled their disputes at an 
early hour in a qniet corner. It was thought 
bad taste to let the public into the secret of sach 
quarrels. Men do not now settle their differences 
with pistols at Wormwood Scrubbs or Wimble- 
don, and there is no reason why the practioe 
should be revived. But it would not be amiss if 
the old habit of reticence were to return, and 
there were a disposition to keep out of courts 
nice questions of honour which the rough pro- 
cesses of law cannot satic lactorily settle. Where 
are we to stop if questions about ellgibilitT to a 
club are to be the subjects of litigation? We 
may see rival philosophers, opposing schools of 
theologians, and political leaders appealing to 
British juries. As to the merits of the dispute 
between Messrs. ChamberUin and Mr. Boyd, we 
entertain no opinion. But from the nature of 
the quarrel there can be but little doubt that it 
is a mistake to make it the subject of an action 
in the Queen's Bench Division. People will 
never be out of litigation if they fly to law 
whenever they hear that an annoying story 
about them is in circulation." 



DESPATCH OF BUSINESS. 

The words spoken by a man who has fought a 
good fight, and is laying down the burdens 
which he has long carried well, must always 
command some attention. The valedictory of 
Chief Justice Sharswood, the esteemed presi- 
dent of the Supreme Court of Pennsylvania, 
who has just retired from office after a long and 
honorable service, is not an exception. In his 
parting words to the bar of Philadelphiay the 
Chiei Justice modestly disclaims the brilliance 
and profundity of learning which had been as- 
cribed to him. " With an able, faithful and honor- 
able Bar such as this,*' he said, « it is by no means 
wonderful, as Lord Campbell seems to have 
thought it was, with how little knowledge of law 
a man may make a great judge. Indeed it may be 
questioned whether great learning is a desirable 
quality in a judge. He is apt to wish to display 
it on all occasions by elaborating long and tire- 
some opinions and delivering charges nnlntelU- 
ble to juries." 

This is the reflection of one who has been 
over thirty yean on the bench, and it is not 
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wanting in wisdom. Treatises are out of place 
in the judgments of a court working at high pres- 
sure ; they may safely be left to the commenta- 
tors and text-writers. 

The Chief Justice next referred to the neces- 
sity of rapid work which had been imposed 
upon him : 

" Tou can easily perceive what injustice was 
done to suitors * clamoring for justice/ as the 
old books have it, by such interminable delays, 
and how often hope deferred made the hearl 
sick. I saw many sad instances in my brief 
practice, and carried a deep sense of it with 
me when I went on the bench. It was a com- 
mon saying that it was better for a man to aban- 
don a cause howeyer good than to go to law. In 
1848, when I was appointed president of the 
District Court, after three years* experience as an 
associate, I found the trial list of that court to 
consist of more than 1,600 cases. I determined, 
with the concurrence of my associates on the 
bench, to make the attempt at least to break it 
down. It was pretty hard work for three men, 
but with the hearty co-operation of the Bar it 
was accomplished. In six or seven years the 
list was reduced to about 600, and there it re- 
mained though the business of the court had 
largely increased — ^the suits on the appearance 
docket alone having run up from 2,000 a year to 
6,000 and 8,000. I have sometimes been haunted 
with the fear, that in riding this hobby so hard 
^^riving trials so fast — injustice must have 
been done to suitors in many cases. It was, how- 
ever, a choice between two evils — for it is with 
the administration of justice as with everything 
else, there is nothing perfect under the sun. It 
is, indeed, a most difficult problem with any 
court to reconcile that speed which is necessary 
to prevent such delay as practically amounts to 
a denial of justice with the care, study and deli- 
beration required to arrive at the proper deter- 
mination of important questions. Fe$tina lenU 
is the simple rule ; but, in its application — Me 
labor, hoe opua ett. 

" When I took my seat on the Supreme Bench 
in 1868, the whole number of cases on the argu- 
ment list for the four districts, Eastern, Western, 
Northern and Middle, was 660 ; the cases argued 
or submitted that year were 375. The list was 
fearfully growing, rolling up like a great revol- 
ving snow ball, not only by remanett from one 
year to another, and the increased business of 



the people, particularly the coal and oil opera- 
tions of the western counties, but from constant 
additions to the jurisdiction by the Legislature, 
who never seemed to think that the court had 
business enough. By laws then existing, it was 
incumbent on the court to write and file not only 
an opinion in every case, but upon every point 
made in every case. These laws, however, were 
never very strictly observed. When the court 
thought that the judgment below was right, 
and ought to be affirmed, they managed, as Judge 
Kennedy once told me, *< to hop, skip and jump^ 
over the errors assigned. When this legislation 
was repealed in 1871, and the duty of writing 
and filing opinions confined to reversals, the 
practice was adopted, that whenever a judgment 
or decree involving no new principle was affirm- 
ed unanimously, to dispose of the case by a jmt 
etfruifii,stating briefly the grounds of the decision. 
They might be disposed of by a simple affirma- 
tion. These « per curs.," as they are termed, are 
not so easy as perhaps they seem, and I should 
like to see the gentlemen that I occasionally hear 
laugh at them, try their hands in writing them. 
We are told by Chief Justice Gibson that this 
was the practice of the court under Chief Justice 
Tilghman before these laws were passed. Let 
me mention, in defence of it, that Lord Bacon in 
his proposition for the amendment of the law, 
recommended, and Chancellor Kent said, wisely 
recommended, that « Aomoaymue," as Justinian 
termed them, that is, cases of mere iteration and 
repetition, " should be purged away from the 
books,'' because they do more harm than good. 
The law now prohibits any case to be published 
in the regular State reports, which is not order- 
ed to be so by the court. Such, however, is the 
eagerness of the profession for the latest deci- 
sions, that these cases are still reported some- 
where, and will continue to be so. 

"In 1876 the hour list was adopted. The 
operation of it was undoubtedly beneficial in 
disposing of cases and diminishing remaneU. 
Tet, from other causes to which I have adverted, 
the list continued to increase. In 1879, when I 
succeeded to the chief justiceship, the number 
had reached 1,339, the largest which had ever 
been. It was a year of very hard work, as you may 
judge when I tell you that the arguments were 

860. Since then, however, it has been gradually 
but slowly decreasing. I will not weary you with 
figures. In the present year the whole number 
Was 1,029; arguments 716." 
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NEGLIOBNOB. 

A cttrioos case of negligence was decided by 
the general term of the New York City Marine 
Court, in KeUy y. Cotton (Int. Ber. Bee., Dec. 
4, 1882). The defendants, who are dentists, 
undertook to extract a tooth while the patient 
was nnder the influence of an anaesthetic, called 
laughing gas. In extracting the tooth the 
forceps slipped and part of the tooth went 
down the plaintiff's throat, causing coughing 
and Tomiting, which continued at intervals tor 
about four weeks, at the end of which time, in 
one of these attacks of coughing, the tooth was 
thrown up and relief followed in due course. 
UtUy that the defendants owed extraordinary 
cue, and the question of negligence was for 
the jury. The Court said : « The defendants 
knew that the plaintiff^ while under the in- 
fluence of an anaesthetic, had no control of his 
iiKulties ; that they were powerless to act, and 
that he was nnable to exert the slightest effort 
to protect himself from any of the probable or 
possible consequences of the operation which 
they had undertaken to perform. He was in 
their charge and nnder their control to such an 
extent that they were required to exercise the 
highest professional skill and diligence to avoid 
every possible danger, for the law imposes 
duties upon men according to the circumstances 
in which they are called to act. In this case 
■kill and diligence must be considered as in- 
dissolubly associated. The professional man, 
no matter how skillful, who leaves an essential 
link wanting or a danger unguarded in the con- 
tinuous change of treatment Is guilty of negli- 
gence, and if the omission results in injury to 
the patient, the practitioner is answerable. The 
quantum of evidence necessary to make out a 
prtma fojeie case of negligence is very slight in 
some cases, while in others a more strict proof 
is required. Often the injury itself affords 
sufficient prima faeie evidence of negligence. 
ThuF, a bailee who retnms in an injured con- 
dition an article which has been loaned to him 
i", by this very condition, called upon for an 
explanation ; for a presnmption of &ult must 
ariM therefrom against him. Although the 
mere happening of an accident is not in general 
prima/aeie evidence ot negligence, yet the acci- 
dent may be of such a nature that negligence 
most be assumed, from the unexplained iiact of 
^ooident happeoiogt Thus B., wbUe wiOk- 



ing in a street in front of the house of a flour 
dealer, was injured by a barrel of flour &lling 
upon him from an upper window ; it was held 
that the mere fact of the accident was evidence 
to go to the jury in an action against the flour 
dealer. Byrne v. BoadU^ 2 H., etc , 722 \ 33 L. 
J. Ex. 13 ; see also, ScoU v. London Docks Co., 3 
H., etc., 596 ; 34 L. J. Ex. 17, Ex. Ch. There 
was evidence offered by the plaintiff showing 
that while the defendant drew the tooth the 
forceps slipped. This &ct, combined with the 
unusual ciroumstance that the tooth went down 
instead of coming up, was sufficient to carry the 
case to the jury upon the question of negli- 
gence. The trial judge held that while the 
affirmative was upon the plaintiff to prove 
negligence, the fiact that the defendants. In- 
stead of taking the plaintiff's tooth out, let it 
go down his throat, was sufficient evidence to 
carry the question of negligence to the jury, to 
the end that they might determine whether in 
the light of all the circumstances the defend- 
ants had exeroised the skill and care which the 
exigencies of the case required. This ruling 
was correct.'*— ilWaay Law Journal. 

NOTES OF GASES. 

COURT OF QUEEN'S BENCH. 

Qdbbbc, Dec. 7, 1882. 
Monk, BiUcsAT, Tissmr, Cross & Baby, JJ. 
Blakb, Appellant, ft Wadlbioh, Respondent. 
Capicu — Affidavit. 

An affldamtfor capiat, under C.C.P. 798, in whieh^ 
at to the alleged eeereting^ the deponent eweart : 
" Le dSpotant est ii^ormS dune manih-e eroy* 
able, a toute raison de croire et eroit vraiment 
en sa conscience que le dit 0, B. a cachS ot 
soustraU et est sur le point de caeher et sous- 
traire avee F intention,'' j-c, is sufficient. 
Bahsay, J. This action has come before us In 
a very Inconvenient form. The appellants fac- 
tum contains neither the judgment of the Court 
below, nor the evidence, and only a few lines 
which have served rather to confuse us than to 
render ua any service. We are all to reverse the 
judgment, but for different reasons. I shall en- 
deavour to explain the view which leads me to 
the conclusion that the judgment should be re- 
versed. I think the affidavit is bad on the &ce 
of it, W«cb Otacurity is cheated by confusing 
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tiM vtlolM of fhe Ck>de of Civil Procedura, reUt- 
iag to ttttaolmieBt of goods and eaptM. It is 
hfttdly possible to h%re drawn these articles 
more imperfectlj. All the difficalties of the old 
statutes have been aggravated by the attempt to 
introdaoe the more chaste style of codification. 
It appears to me that the only way of dealing 
■slsly with these articles is by treating each in- 
dependently. This is evidenced by the cases that 
hare been cited on this appeal. We have been 
referred to the cases of OriffUh ^ McOwfmrn, of 
Mrooke ^ DaUimore, of DrapetM ^ Paeauif and 
of Oroteau f Ihmer*. 

It is one ot the inconveniences of having to 
speak in remote places, that as there are no re- 
ports traditionary rumonr takes their place. It 
appears I gave the first jadgment in Orifflih 4^ 
MeOooirn, 1 maintained the affidavit solely on 
the ground that it was in the terms of form 45. I 
never said that the affidavit pursued the terms of 
article 834. As in this case, it plainly did not fol- 
low the terms of the article. In Review this j udg- 
ment was reversed, as the affidavit did not accord 
with the terms of the code. This decision is re- 
ported 16 L. C. J . p. 336. The case,however, went 
to appeal, and there the judgment of the Court of 
Review was reversed. The same question arose 
in the case of Brooke f DaUijnore, (6 Rev. Leg. 
657), and the reversal in appeal of Onfflth ^ 
MeOovsm was referred to by Mr. Justice Sanborn, 
who was attorney and counsel for the unsuc- 
cessful party. In the cases of DrapMu ^ Paeaud, 
and of OroUau v. Demers^ these former cases were 
referred to ; but I don't think either of them in 
point, for the Court only decided that the article 
798, C. C. P., did not require the deponent to give 
reasons for his beliet I quite agree to this doc- 
trine, but it does not meet this case. 

Art 798, C. C. P., has two categories, one for 
leaving the province, and the other for secreting. 
We have nothing to do with the former of these. 
The latter is in these words : « Or upon an affi- 
davit establishing, besides the existence of the 
debt, as above mentioned, that the defendant has 
secreted or made away with, or is about imme. 
diately to secrete or make away with his pro- 
perty and effects with such intent." 

The affidavit is in these words : « Le d4posant 
est inform^ d'une manidre croyable, a toute rai- 
son de croire et croit vraim^nt en sa couscience 
que le dlt 0. B. a cachi et soustrait et est sur le 
point 4e oaoher 9t aoustmirQ aveo riAte4tioa,** 



kc Now I. think it cannot be serionsly contended 
that this affidavit is supported by the words of 
the Code. But it is said there is a jurisprudence 
based on inferences. I don't think there can be 
any inference. The statute gives an eztraordi- 
nary remedy on making an affidavit to establish 
a certain fiict. Nothing else will suffice. It is 
for this reason I am to reverse. 

The majority of the Court thought the allega- 
tions of the affidavit had been disproved, and 
therefore that the judgment maintaining the 
eiqnat should be reversed. The article of the 
Code did not require any particular form for the 
affidavit,— all that was required was that it 
should establish the fact tftiat defendant had se- 
creted or was about to secrete, and that this was 
sufficiently done by the deponent swearing to his 

belief. 

Judgment reformed. 



COURT OV REVIEW. 

MONTUAL, Dec. 29, 1882. 

ToBBAVoi, R^nviLLa, Boohavait, JJ. 

PioiON V. The Montbial ^ Soul Railway Co. 

Action en rHnte^ande. 

This was an action en r44nteffrQnde. The 
plaintiff complained that the defendants had by 
violence t<iken possession of his land, to the 
damage of $200. The defendants pleaded that 
they had taken possession of the land with the 
consent of the plaintiff. The action was dis* 
missed. The Court held that it was proved that 
the defendants had entered into possession with 
the consent of the plaintiff, and that the land 
was bought by the company for a sum of $17 ; 
that therefore the present demand was inadmis- 
sible. 

ToBBAiroi, J. In arriving at this decision, the 
Court had used its right of appreciating the 
evidence put before it, and we see no error. In 
the words of Pigean, 2nd Tom. 131 : "La rtint6- 
grande a lieu quand il y a spoliation par voie de 
feit." There was here no spoliation and no mm 
de/aiL 

Judgment conQrniedt 

Oeofrion # Co, for plaintiff. 
ferr J* Carter for defei^dai^t, 
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JUDICIAL B8F0RM. 

The TOpori of the prooeedingi at the rittings 
of the General Coaacil of the bar of the Pro- 
Tince of Qaebec, held in fiiontreal on the Sth, 
9Ch, 26th and 27th of December, 1882, and at 
which leTeial retolutioas were adopted which 
will be submitted to the Quebec OoTemment 
AS important amendment! to the legal pro- 
cedure of the ProTince, has Just been com- 
pleted by the General Secretary of the Council . 
At these four sittings there were present Mr. 
William White, Bitonnier of Sherbrooke, and 
Bitonnier^Seneml of the Province ; Hon. H. G. 
Malhioti BAtonnier of Three Btvers : Ur. W. W. 
Bobertson, BAtonnier of Uontreal; Hon. B. 
Lsflamme, Q. C^ delegate of Montreal ; Mr. H. 
C. Cabana, delegate of Sherbrooke ; Mr. L. N. 
Denonconrt, Q. C, delegate of Three Bivers, 
and Bir. 8. Pagnuelo, Q. C, General Secretary. 

naST SITTXMO. 

On the 8th of December the Council went, 
Qpon iuTitation, into the Chambers of the 
Judges of the Superior Court, Montreal, and 
there met the Hon. Justices Torrance, Bain- 
▼ille, Jettfty Papineau, L. 0. Loranger and 
Doherty, and the Hon. T. J. J. Loranger, Com- 
miasioner for the codification of the statatas. A 
general discuMion was engasred in upon the 
dilENent questions of judicial reform, princi- 
pally upon the composition and organisation of 
the Superior Court and the Court of Beriew, 
upon the mode of trying cases and of taking 
eriienoe, upon the adriiability of haying the 
Boperior Court and Court of Appeal to sit per- 
Bsnently by abolishing terms, upon Judicial 
ttstlstics and the imperfect mode in which 
they are prepared and published, upon the ad • 
▼isability or necessity of bringing all the 
judges of the Superior Court to reside in the 
principal cities, and thenoe going on circuit as 
a condition of the plurality of Judges sitting in 
the Superior Court and as a means of expedit- 
ing bosiiies^ in Montreal. After a general dia- 
eonion <m these matters the Council acUoumed 
to their own room, and tiien the sitting was ad^ 
jonmed ontQ next day. 

SaOOVD SXTTXMO. 

On the 9th of December the Council resumed 
iti sittings with the same members present, and 
with the Hon. T. J J. LonMi^er, Comniissioner, 
vpoii IftTitattoii. 



After routine business, 

Hon. Mr. Loranger gave explanations upon 
his report to the Government, and stated that 
the causes of complaint arose mostly from the 
slowness of trials, the increase of costs which 
followed, the too great number of degrees of 
jurisdiction, and the trivial interest of many 
cases taken in or evoked to the Superior Court. 
He proposed to abolish, first, the Court of Be- 
view; secondly, the statutory appeal to the 
Privy Council, and thirdly, to abolish evocations 
from the Circuit Court to the Superior Court, 
and to determine the value of immoveables in 
all real or mixed actions. He proposed to have 
oral trials for all cases in the Circuit Court 
under $100. Evocations, he said, were the result 
of the effect gpiven to a decision as ret judicata. 
In France and at Rom«^, the judges were the 
same for great and petty cases. Here, it was 
different. By means of oral trial in all cases 
under $100, it would be impossible to say that 
the issue was the same. When evocation shall 
take place, it shall be only after the filing of 
the pleas. Hh proposed to abolish all appeal 
from interlocutory judgments, and to abolish 
also the reasons of appeal and factums. 

iThe Chairman observed that it would be bet- 
ter not to try too radical changes, and to re- 
strict new legislation to the most pressing wants, 
and communicated amendments suggested by 
the Bar of Sherbrooke. 

The Secretary remarked that the Council had 
not the time to enter into all the details of a 
new code of procedure, and that it was neces- 
sary to restrict the discussions to the most im- 
portant features, and to ask that the legisla- 
ture at its next session should adopt the im- 
portant and pressing reforms that the Council 
would suggest, leaving to the codifiers to ma- 
ture the draft of re-or»ranization or reformation 
of the Courts and of the code of procedure 
which should be adapted to the new state of 
things. 

The following resolutions were proposed and 
unanimously adopted : — 

I. Proposed by Mr. W. W. Bobertson, sec- 
onded by Mr. H. C. Cabana, << That the system 
of permanent sittings of the Courts be adopted, 
so that every juridical day in the year be a day 
for hearing subject to the Council of the Bar of 
the District, together with the residing judge, 
determining special days when the Courts shall 
sit; all questions of procedure, with the ex- 
ception of the taking of evidence and hearing 
at the same time may be had in Chi^bers on 
any of the days not fixed for evidence and hear- 
ing at the same time. 

a. Proposed by Mr. H. C. Cabana, seconded 
by Mr. W. W. Bobirtson, « That the existing 
system of taking evidence be changed and a 
sufficient number of competent ofiicial steno- 
graphers be appointed in every District, whose 
4i|ty (t sh%U tw to take evidei^ce 4¥ ion^ i& aU. 
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cases to the end that all the Superior Court 
cases may be tried in the preseace and under 
the direction of the Court ; that the stenograph- 
er's record be extended only in cases of appeal 
(OT at the request of either p^rty, at their own 
expense), and then at the original expense of 
the appellant, who shall be bound to print a 
case for appeal, the cost to be reimbursed in the 
event of the jud)<ment being reversed. 

3. Propose 1 by Hon. B. Liflamxc, seconded 
by Hr. W. W. Bobbrtsow, «That a party may 
be examined as a witness in his own behalf at 
the commencem^snt of the evidence. 

This resolution w.-is carried on division, the 
flon. Mr. Malhiot votinj; against It 

4. Proposed by Sir. DsMoircocrRT, seconded by 
Mr. Ca^bana, << That all canes betwe m $100 and 
$200 be taken in the Superior Court, and that 
all sach cas«8 now pendinic be transmitted to 
the Superior Court of the district." 

6. Proposed by Mr. PAONnBLO, seconded by 
Hon. Ur. Laplammb, ** That the appeal be taken 
on a simple inscription, and on security being 
given according to the usual mode ; that a 
counter appeal may be taken without cost on a 
simple notice from the respondent ; that there 
be paid the Prothonotary $5 to prepare and 
trauitmit the record, and to receive the security 
and $5 in stamps for the Government on the 
inscription ; that afterwards there sha'l be paid 
only $10 in appeal upon the final judgment 
and 50 cents on each motion or petition, and 
no other disbursements shall be required on 
appeal ; that the reasons of appeal be abolished, 
but the factum preserved." 

6. Proposed by Mr. Pagnublo, seconded by 
Hon. Mr. Laflammb, <<That every party con- 
demned by default to appear or plead, may pro- 
ceed against such judgment, whether taken in 
term or vacation, according to Articles 484 and 
following of the Code of Procedure." 

7. Proposed by Mr. Robbrtson, seconded by 
Mr. Cabaka, " That the plaintiff may give his 
affidavit when he takes his action or at any 
time afterwards, and inscribe afterwards for 
judgment on such affidavit when judgment may 
be taken on such affidavit." 

8. Proposed by Mr. Paoxuelo, seconded by 
Hon. Mr. Laflammb, « That it is advisable to 
repeal the statute which abolishes appeal from 
judgments of the Court of Review confirming 
the judgment in the first instance." 

The Council then adjourned until the 26th 
December. 

THIBD SITTING. 

On the 26th of December the Council re- 
sumed, when the same persons were present. 

After routine business. 

It was proposed by Hon. Mr. Malhiot, se- 
conded by Hon. Mr. Laflammb, and resolved, 
" That the following be added to the sixth re- 
solution of the 9th of December : — 

<*Bat no opposition to Jiidgment shall be 



<< allowed in any case nnlass the paity oon^ 
i< demned swears that he has a good defence to 
" the action, which defence shal! be set oat, and 
«< that he has been prevented from filing tach 
" defence by surprise, fimad or for other jost 
« cause which shall be considered just and 
" bufficient" 

rOUBTH BITTIHO. 

At the last sitting on the 27th of December, 
It was proposed by the Hon. Mr. Laflajiuii, 
seconded by Mr. Robirtsov, and n;solved, 
<< That it be provided by an express disposition 
of the Code of Procedure for the introductiun of 
r^/lfri or summary proceedings in Chambers, as 
established by Articles 806 and following of the 
French Code of Prooedure, for all cases of 
urgency or requiring celerity, or where there 
will be occasion to give provisional orders apon 
the difficulties relating to the execution of 
judgments. The following shall be considered 
as urgent affairs within the jurisdicti >n of the 
Judge in Chambers, leaving to his appreciation 
the other cases : — 

" 1. Proceedings for sale for false bidding. 

« 2. Proceedings to obtain possession of an 
immovable sold by the Sheriff; or other sale of 
the same nature. 

" 3. Difficulties between solicitors and clients 
upon questions of fees. 

" 4. The refusal of a notary to obey an order 
to deliver copy of an unregistered deed, or of a 
deed not completed. 

" 5. Contestations on the affixing of seals. 

li 6 Questions arising out of the making of an 
inventory. 

" 7. Urgent measures and authorisations for 
the administration of community property, of 
succession, and of partnerships, when partners 
disagree. 

*< 8. Questions about notices to resiliate leases 
or about making sub-leases, managing or selling 
a stock in trade, administering provisionAlly a 
succession. 

«< 9. Difficulties arising at or after a sale of 
movable property after the death of the owner, 
such as oppositions to the sale, a revendication 
of some of the effecte. 

<^ 10. All proceedings by experts, in order to 
determine the state of an immovable, nomina- 
tion of surveyors for determining bounds or 
metes. 

"11. Oppositions to judgments, seiiures and 
sale. 

" The judge may allow to summon parties in 
all such cases, either to the Court House or to 
his own house, or at an hour determined by him, 
and even on holidays. Orders in Chambers shall 
not prejudge the case, they shall be execu- 
tory provisionally, with or without security as 
the Judge may order. They shall not be sus- 
ceptible of opposition. In a case where an ap- 
peal lies, such appeal may be .taken i^ithout 
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delftj, Imt shall not be allowed 16 dajs from the 
date of the execution of the order of the denaa- 
ciation. The appeal shall be adjudged sum- 
marily and without writings." 

Proposed by Mr. Paonxtblo, seconded by Mr. 
CABA5A, and xeaolved, " That in all cases requir- 
ing celerity, and in all urgent suits, the Judge 
may determine summarily the delay of summon- 
ing parties, which may be from day to day and 
from hour to hour. The defendant shall always, 
upon the Judge's order and after a simple 
notice, hare the right to force the plaintiff to 
return the writ before the day set out in the 
writ fiv its return, under such penalty as the 
Judge may determine, and eren under pain of 
nonsuit.'* 

Proposed by Hon. Mr. Laflamicb, seconded by 
Mr. Dbvonooubt, and resolyed, " That the Arti- 
des of the Code of Procedure, referring to 
garnishments before judgment, conservatory 
•eiinres and others of the same nature, also 
to eapiatf be amended so that the Judge may, 
upon the deposition which he shall hold suffi- 
cient, allow provisionally the issuing of such 
leisure or of a ct^nas with or without security 
on behalf of the plaintiff, saving the right to 
the defendant to contest summarily such pro- 
ceedings upon a simple notice given from day 
to day or from hour to hour to the plaintiff or 
his attorney, and saving the right of the judge 
to revoke the order given, or to permit ur to 
accept such security which he shall bold suffi- 
cient, or to give provisional possession of the 
effects seised to one or other party without pre- 
judice to appeal to the court, which appeal shall 
be decided summarily." 

Proposed by th«i Hon. Mr. Laplammb, se- 
conded by Mr. Cabaka, and resolved, <^That 
the system of a single Judge in the first instance 
is the only one desirable and practicable." 

Proposed by the Hon. Mr. Latlamms, seconded 
by Mr. Paovuilo, " That in our present system 
of procedure, the Court of Review is necessary." 

Mr. Cabaita proposed an amendment, to which 
Mr. Pagmuxlo proposed an amendment to the 
smendment. Afterwards, objection was taken 
to the amendment of Mr. Cabana as being 
irregular, and it was ruled out of order by the 
Chairman, upon which Mr. Pagnuelo withdraw 
his amendment. 

It was then moved in amendment by the 
Hon. Mr. Malhiot, Tbat the principal motion 
be amended by adding thereto the following 
words : — " That it is necessary that the Court of 
ReTiew shall sit five times a year at Three 
Rivers to hear the cases inscribed from the 
Districts of Three Rivers, Richelieu and Artha- 
baska, and five times a year in the city of 
8berbrooiie for the cases inscribed in the Dis- 
tricts of St Francis, Bedford and Beauce.'' 

Upon the vote being taken, the amendment 
was lost on the following division : — 

Yeas— Hon. Mr. Malhiot, Messrs. Cabana and 
Deoonooiizt. 



Nays— Hon. Mr. Laflamme, Messrs. Robertson, 
Pagnuelo and White (chairman). 

The main motion being now brought up, it 
was proposed in amendment by Mr. White, 
"That the Court ot Appeal in this Province 
would be sufficient for all the purposes of re- 
view and appeal, if procedure in Appeal were 
simplified and rendered more expeditious and 
less costly ; that the Court of Appeal should be 
presided over by four Judges only, and in case 
of an equal division amongst them, the original 
judgment should be confirmed." 

This amendment was also lost upon the 
following division :— 

Yeas— Hon. Mr. Malhiot, Messrs. Cabana and 
White. 

Nays — Hon. Mr. Laflamme, Messrs. Robertson, 
Denoncourt and Pagnuelo. 

The main motion was then put and carried 
on the same division. 

It was then proposed by the Hon. Mr. Mal- 
hiot, "That in order to save c^sts to parties 
and to obviate the serious inconveniences which 
are felt from the accumulation of affairs in the 
Court of Review at Montreal, it is advisable 
that the Court of Review snail sit five times a 
year at Three Rivers for hearing cases inscribed 
in Review in the Dioti'icts of Three Rivers, 
Richelieu and Artbabasita, and an equal number 
of sittings at Sherbrooke to hear cases inscribed 
in the Districts of iSt. Francis, Bedford and 
Beauce.'* 

Upon this motion being put, the vote stood : — 

Yeas —Hon. Mr. Malhiot, Messrs. Cabana and 
Denoncourt. 

Nays — Hon. Mr. Laflamme, Messrs. Robertson, 
and Pagnuelo. 

The Chairman (Mr. White) gave his casting 
vote in favor of the motion, which was carried. 

Mr. Paqmublo propofted ** Tbat the Court of 
Review should be composed during, at least, a 
year, of a Judge of the Superior Court residing 
in Montreal, h Judge residing in Quebec, chosen 
by the Judges of those districts, and of a third 
Judge from the rural districts, chosen by the 
two firitt-named from time to time as they 
would sit in Quebec or in Montreal ; that the 
said Court should sit permanently say lour 
days a week, according to the number ot cases 
before the Court and until the roll is exhausted. 
Its judgment should be rendered without delay 
or on short delay.*' 

This resolution was carried on the following 
division : — 

Yeas — Hon. Mr. Laflamme, Messrs. Pagnuelo, 
Robertson, Cabana ard Denoncourt. 

Nays — Hon. Mr. Malhiot. 

It was proposed by Mr. Pagnuelo, seconded 
by Mr. Denoncourt, and unanimously resolved, 
" That before judgment and before diUMriy if 
there is occasion for dilibiri^ the judge ot the 
Superior Court and the judges in Review and 
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in Appeal, shall settle amongst themselves on 
the bench, together with the counsel of the 
parties, who shall have a right to make sng- 
gestions, a statement of the questions of &ct 
and of law which arise in tbe case, begioning 
with the questions of &ct. The deliberalioDS 
shall be held as much as possible and the ques- 
tions decided in that order. Tiiis statemt;nt 
of facts shall not be final, but may be revoked 
or changed during the dilibM. Every Judg. 
ment shall decide in a cate^^oric manner the 
points of fact and of law, the solution of which 
is essential to the trial, beginning with the 
points of fact, and shall consider qaestions of 
law only if the decision of the fact does not 
carry tbe jadgmert.'* 

Proposed by Hon Mr. Laplamiob, and re- 
solved, <^ That the terms of the Court of Appeal 
be abolished, and that the said Court do sit 
almost permanently in Montreal, say four days 
a week, with the exception of four teims in 
Quebec, of the long vacation, and after vacation 
from Christmas to tbe 16th January, and tliat 
the Criminal Court should never be an im- 
pediment to the sittings of the Court of Appeal." 

Mr. Whiti pn>posed « That the Court of 
Appeal be composed of four Judges, and that in 
cases of an equal division the judgment in the 
first instance be confirmed. This rule to apply 
only to the merits ot appeals." 

This motion was lost on the following divi- 
sion : — 

Teas— Messrs. White, Pagnuelo and Cabana. 

Nays— Hon. Messrs. Laflamme and Malhiot, 
and Messrs. Robertson and Denoncourt. 

It was proposed by Mr. Paonuilo, and unani- 
mously resolved, ** That a Judt^e of Appeal in 
Chambers may give such order as he shall think 
proper in reference to questions of procedure 
or requiring celerity, saving the right to a sum- 
mary appeal to the tribunal upon a simple 
notice." 

Proposed by the Hon. Mr. Laflammi and re- 
solved, *' That every appeal from interlocutory 
judgments be decided summarily and without 
proceedings upon a simple inscription." 

The question of the nomination of ofllcial 
stenographers, of their salaries and of the ex- 
amination which they shall pass, being pre- 
sented to the Council, it was resolved that dis- 
cussion ou the matter be postponed to the next 
sitting. 

It was also resolved that the resolutions 
adopted be published in the newspapers, and 
the Secretary was instructed to write to the 
Premier of ihe Province, requesting htm to take 
charge of the bill for amending the Act incor- 
porating the Bar of the Province, conformably 
to the resolutions adopted on the 26th July last. 

The sittings of the Council were adjourned 
to Quebec during the first days of the next ses- 
sion of tlie Legislature, when the Council shall 
be oAlleU together by the B&tonnier. 



OORRBSPOHBmiSfi. 

LAWYER'S LBtTBEL 

To the Editor of the Legal News: 

DiAB 8iB,— On the 4th inst, Judge Lonsger 
dtdded in a case of Mturgant LatmoK t. A»gm 
Thorn (C.O.M.) the vexed question as to who 
should pay the costs of a lawyer's letter, when 
the claim was paid on the receipt of the letter 
and before solt brought. 

The Judge at the argument requested Mr. 
Hutchinson (Macmaster k Co for defeiidant), 
and myself (for plaintiff), to send ap any former 
decisions on the snbject we might find, as he 
wished to consult them and his brother Judges 
in the matter, and give a decision on the point 
which might be considered a final one. 

After doing so he decided in fkvor of tbe 
plaintiff, holding the debtor liable for the costs 
of the letter. 

If you think this sufficiently important to 
occupy a place in your valuable journal, I trust 
you will insert it ; as I have been requested by 
numerous members of tue Bar to have the case 
reported. 

Tours fidthfuUy, 

CHA8. RATNE8. 
Montreal, Dec. 20, 1882. 



GENERAL NOTES. 



The Parliamsot of Canada meets fbr the despateh of 
buainess on Thnndsy, 8th Febraaiy. 

Mr. Lewis Waltbridcs, of the Oataiio bar, has besn 
appointed Chief Jnitiea of tho Ooart of Queen's Beoeh 
for Manitoba, with the title of ** Chiof Joitioo of Mani- 
toba," in the place of tbe lace Chief Jnstiee Wood. 

A lac&l joamal in Toronto ( not the Oamadimm Lbm 
Titnm) which has had a good deal to sajUiid vmy pro- 
perly too) About onprofesdonal advertiilnc, proelaasBS 
itself, in an anooaooement in LiUeW* Liwimo Agt, as 
** tbe ovLT legal poriodieal of urr importaaee in the 
'* Dumlnion." Without goinc bejrond Toronto, we 
tfbonld be Inclined to judge that the Oanadiam Lasm 
Tim*a is at least of equal, if not greater, importanoo. 
Unprofearional ad?ertisiog is no doubt a grave impro- 
priety, but lying li .a viee, for wbiob rather a serioos 
penalty is onaeted : KtU* Bevelation xxi. 8. 

Tbe death of M. lAohaad, tho eminent Fteneh advo- 
cate, is announced > M. Laohaud waa bom in 1818, and 
admitted to tbe bar in 1846. He aoquired a repntatioB 
for eloquence in tbe oelebratad eace of MadasM I«- 
farge. He was counsel for Lamirande, whose extradition 
ft-om Canada created so great a sensation. He defended 
Marshal Basatne before the Council of War which 
condemned that (General to death for surrendeiing 
Mets to the Pmssiaas. M. Laohaod amomed the de- 
lenoe of prisoners notoriously guilty, and trusted a 
good deal to rhetorioal trioks to iaflaenee the iwy • 
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JUDICIAL REFORM. 

The meetings of the General Council of the 
Bar to discuss snggestions for judicial reform 
show gratifying signs of vitality. It is to he 
hoped they may have influence to arrest the 
attention of Ministers sufficiently to make 
them understand the importance of the subject^ 
and appreciate the certain inconveniences of 
the itatu guo. We all know that every move- 
ment to that abnormally constituted institu- 
tioD, a popular government, is more or less 
perilous ; but those who seek for the honours 
of public life should remember that there is a 
corresponding duty — nobUue oblige. It is not 
lobe expected that the Attorney* General, with 
all the major cares of administration on his 
hands, should attempt to work out the details 
of the vtry important reforms demanded by the 
grtat increase of legal buisiness in Montreal, 
but he should name a commission to draw the 
amendments, and he should find the time ne- 
cessary to make himself perfectly familiar with 
the reasons lor and against any proposed 
change. A measure so prepared should be 
then introducei, and if the commissioners be 
properly selected, it would probably be dealt 
with in the House of Assembly as a non- 
political question. In proposing a commission, 
an unpaid commission is intended. Paid com- 
missions are almost always turned into jobs. 
They are directed to the most eager rather than 
to the fitteat persons. Thi^ unpaid commis- 
6tonership8 will not be run after with indecent 
zeal. Three commissioners are enough, and 
they should all be residents of the same local, 
ity. The whole cost of the thing would be 
the salaries of one or two clerks, and a little 
printing. Such a commission could easily 
have its report ready for the 1st uf March. 

The suggestions already made by the General 
Coancit are for the most part in the right 
direction. They recognize a principle that is 
Very VAluabie in ali wholesome progressive 
movements, and that is to avoid revolutionary 
tendencies. The great object in dealing with 
I^ procedure i« to ^ce^ to limpUfy nihex 



than to hurry. Whil^ it is perfectly true that 
every legal delay so far defeats the abstract 
idea of justice, It is against the nature of legal 
proceedings to be very expeditious. Time must 
be given to both parties to state their case, and 
opportunity must be given to the judge to be- 
come acquainted with the matter. It is as 
absurd to suppose that a judge can be ready for 
each case at a given moment as to expect that 
each traveller is to find a train ready to start 
at the instant he desires to move. Vit inertim, 
the most formidable force of parliamentary 
governments, is alone responsible for our diffi- 
culties. The number of judges of the higher 
courts of law here, is considerably in excess of 
the requirements of the country, the distribu- 
tion of their work is ridiculous. Here, then, is 
a point for wholesome change and reform. 

The General Council has wisely rejected the 
idea of altering the one judge system and of 
doing away with the Court of Review. Any 
one who can count his fingers and thumbs 
must be able to assure himself that the aboli- 
tion of the Court ol Beview means the blockade 
of the Court of Appeals. Curious to say, after 
twice rejecting the proposition to do away with 
Review, the Council passed a resolution to 
allow appeal from the confirmatory judgment 
in Review. This looks as if the practitioner's 
love of a multiplicity of appeals had a dis- 
turbing influence on the deliberations of the 
Council. 

The rejection of so much of Mr. White's 
motion as proposed to make the quorum in 
appeal four, and in case of equal division to 
make it a confirmation of the judgment appeal- 
ed from, is unfortunate. It is the true juridical 
idea. The decision in first instance should 
count for something, and the hostility to the 
rule advocated by Mr. White is not the out- 
come of reason. It is the sporting notion 
which prevails, " tu start with equal chances." 
But the doctrine of chance does not feirly 
apply. 

Again, tramping the Court of Review about 
to Three Rivers and St. Francis, may suit the 
convenience of lawyers practising in these 
places, but it is not for the general advantage. 
It will only serve to delay the business of the 
Court, and waste the time of the Judgea. 

The least commendable of the suggestions 
wiW pioposed by Mr. Pagniiel<v QI^WM ^T 
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Mr. Denonoonrt, and tmanimoutlif retohed. It 
was to this effect : " That before judgment and 
before tUlib&S, if there is occasion for dSlibir^y 
the judge of the Superior Court and the judges 
in BcTlew and in Appeal, shall settle amongst 
themselres on the bench, together with the 
counsel of the parties, who shall have a right 
to make suggestions, a statement of the ques- 
tions of fact and of law which arise in the case, 
beginning with the questions of fact. The 
deliberations shall be held as much as possible 
and the questions decided in that order. This 
statement of fiicts shall not be final, but may 
be revoked or changed during the d/libM, 
Srery judgment shall decide in a categoric 
manner the points of &ct and of law, the solu- 
tion of which is essential to the trial, beginning 
with the points of &ct) and shall consider 
questions of law only it the decision of the 
fiict does not carry the judgment.*' 

In other words, after the argument there 
shall be a dilibiri in open court, to which the 
lawyers shall be parties ; this dSHMrS is not to 
be final, or to be binding in any way on the 
court Asa coercive measure it is therefore 
useless, and except for the purpose of having 
nnseemingly wrangling between the bench and 
bar, it is difficult to understand what in this 
resolution recommended itself to the unanim- 
ous approbation of the General Council. The 
chief object of the verbal argument is to enable 
the Court tp ask for ezplaLations from the 
parties. If the Court, in its turn, is to be in- 
terrogated verbally before pronouncing judg- 
ment, it will only be reasonable to give the 
judges time, after they have the record before 
them, to prepare for the ordeal. It sometimes 
makes one question the possibility of reform 
when one sees it arrayed alongside such 
chimeras. Government is summoned at all 
hasards to render the administration of justice 
more expeditious by those who, in the same 
breath, suggest endless journeyings fur the 
judges, and new complications of procedure not 
only without precedent but unnecessary and 
mischievous. 

The suggestion to do away with terms, and 
in some instances with writs, deserves much 
more fitvorable consideration. It is impossible 
to conceive why the attorney should not draw 
his own writ and get it registered and sealed 
before senrioe, except that evei^ that qiuch 



maligned and generally prosaic personage has 
little concealed comers of romance and vene- 
ration, for which, the outer world does not 
give him credit. He iias a superstitioQB 
regard for ^ the Queen's Writ,** and it some, 
times helps him out in his little flights of 
turgid eloquence when he has a bad case. To 
say that the defendant B had neglected « my 
writ '^ is evidently a less striking proposition, 
but it might be made equally effective. And 
after all, this is only another way of putting 
the matter, for we no more intend to deprive 
the summons of the effigy of the Crown, than 
to displace the death's head and cros^ bones in 
black sealing-wax on the coroner's inquest 
Where there are resident judges, and trial by 
jury is not the ordinary process, the term is 
simply nonsense. 

The appeal from interlocutory judgments is 
one of the things that least wants touching. 
Mr. Loranger wishes to abolish it altogether : 
Mr. Pagnuelo seeks to fiu^ilitate it Both ex- 
tremes are bad. These appeals are not allowed 
without some cause shown, and nothing can be 
much more summary than the procedure to 
obtain leave to appeal ; but to refuse all inter- 
locutory remedy would surely work great in- 
justice, and give rise to the suspicion of much 
more. 

To be only a critic, is to follow a narrow 
trade, let me therefore make one suggestion to 
the General Council. It is to divide the Court 
of Appeals into two chambers of three judges 
each. The judgment of three judges is quite 
worth that of five, and Mr. Pagnnelo may feel 
assured that such a change will do more to 
improve the dilibiri than his having a finger 
in the pie— as counsel for an interested party 
be it understood. With this change the juris- 
diction in Review might be limited to inter- 
locutory judgments and procedure, without any 
separate appeal. B. 



NOTES OF GASES. 



COURT OF QCJEEN'S BENCH. 

QuBBBO, December 7, 1882. 
DoRioN, CJ., Ramsat, Tkssiib, Caoss k Babt, JJ. 
Rot, Appellant, and Pinsau, Respondent 
WiU — ExertUe qf power — Oreat grand^hildrtiL 
A wife, commune en bieMf eonetituted by wtU h^ 
hutband her univereal legalee^ charging hm 
to return her real eeUUe, either by donaUtm 
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enire v^ or hy vnU^ to iuch ^ her chil- 
dren or grand'ehildren cu he mi(fht eeleetj 
wukject to wueh ehatgee ae he might impoee. 
The hutband by hie villy without r^errtno 
to hie foifie vrillj appointed three qf his 
grandf^hOdrtn hie vmvereal legaUee^ and 
eubetituted to them eome qf hie grandchildren. 
Heldf that thie woe a valid exerciee of the 
power conferred on him by the wtfe'e willj great 
grandchildren being included in grand- 
ehUdren, and the hutbandf moreover ^ hav- 
ing power to impoee ehargee. 

Jalie If ichand, wife of Jean Corriveaay hj her 
will conatiiuted her husband her universal 
legatee, charging him to return either by dona- 
tion entre eife or will her real estate to such of 
her children or grandchildren as he might select, 
subject to such charges as he might impose. 

Corrivean made a will constituting three of 
his grandchildren his universal legatees of all 
the real estate belonging to him that day, and 
to them he subntitnted some of his great grand- 
children. He made no direct mention of his 
late wife's will, or that he intended to perform 
the duty imposed upon him by it; but he 
enumerated the properties he referred to, and 
they comprised those belonging to his late wife. 
He also left his present wife the usufruct of one- 
half of one of these properties, which half he 
declared to be his, as being part of his share in 
the eommunamii existing between him and his 
late wife. The first appeiUs^ now grevUy neither 
accepted nor renounced the succession of Jean 
CkwriTeau. They were sued by one Hamel, Judg- 
ment went by default, and the appellant became 
adjUfdicaUdre at sheriff's sale of one of the pro- 
perties coming from Corrireau and Julie 
Michaod, his first wife. The action is by the 
grtoie^ defendants in the suit by Hamel, and by 
thes^ipf^ to oust thp appellant of one-half of 
the real estate adjudged to him. 

Bamsat, J. The first question that arises on 
this appeal is whether Jean Corrireau has exer- 
cised the fieusulty accorded to him by the 4th 
clause of his first wife's will ? 

Neither by deed of donation erdre vife, nor by 
will,did Jean Corriveau declare that he intended 
to exercise the power granted by his wife's will ; 
but he did, in effect, dispose of all the real estate 
of which he died possessed to certain of the per- 
sons indicated as possible appeUe by the will of 
his fint wife. It might, perhaps, have been a 



question whether the general disposition of all 
the " biene qui m^appartiendront cejour^ covers 
any disposition of bis late wife's property, but he 
g^ves an enumeration of the immovable property 
which he calls his, and it includes his wife's 
share of the community. Besides, there is noth- 
ing incorrect in his calling it his ; for although 
the legacy to Jean Corriveau was limited by the 
substitution of some or all of the children, he 
was a proprietor and not a utujruitier. In Bc" 
noit ^ Marcile^ a case not unlike the present, the 
mHJority of the Court held that the bequest to 
the husband was a usufruct (1 Rev. de Leg., p. 
140), but I don't thinlL this is the construction 
to be put on the will of the first wife in this case 
Nor do I thinly it should affect the question if 
we were to hold it was the bequest of a ue^fruii^ 
for the error of a ueufruitier calling himself a 
proprietor is not surprising, and is easily ex- 
plained. Besides the enumeration of the pro- 
perty, there is also a bequest bv Jean Corriveau 
to his second wife of the usufruct during her life 
or viduit^f of the half of the mill belouging to 
him, as being part of his share of the eommu" 
nau^ existing between him and his first wife,and 
all bis moveables, over which he had complete 
control, indicating so far as acts can, that he had 
fully in view, while making his own will, the 
obligations imposed by the will of his first wife. 
I, therefore, think we should hold that Jean 
Corriveau exercised the faculty conferred upon 
him, and I think he exercised it rightly al- 
though the will only mentions children and 
grand-children. He was expressly allowed to 
stipulate charges, and great grand-children 
should be included in grand-children. Just 
as grand-children are ii eluded in children. 
See the decision of Papiuianus, on which 
Pothier relies. Subst. 4to Ed 616. See also 
3 Henrys, p. 76, as to effect of eubetitution 
g^rUraU by testament. 

The next question is as to the effect of the 
Dicret. It was in a suit of Hamel j* Pineiu et al., 
and it is admitted that the suit was against the 
same grev€e as those in the present action. Their 
subsequent renunciation to the succession of 
Jean Coiriveau,even if it were a renunciation to 
the succession of their grand-mother, would 
not discharge them of the Judgment in the 
suit which they had not defended, and from 
which there Is no appeal. The principle of 
the right to renounce at any time until actual 
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acceptation, by word or deed, is Bubordinate to 
the principle of the ret judieata, which creates a 
presumption juris et de jur$, between the parties. 
Pothier puts this very clearly in the Coat, 
d Orl6ans, cited by appellant, p. 595 4to. Ed. 

I don*t think the appelit have anything to say 
in the matter. I am therefore to reverse. 



SUPERIOR COURT. 

MoNTBBAL, Dec. 23, 1882. 

B^>Or$ TORRANCI, J. 

Mantha v. Siodin. 

CapiM-^Seeretum, 

The d^endant refuted to deliver wood aeeording to 
eofUraetj demanding a higher price than had 
been wtipuUUed in a notarial agreement. Beldj 
that this 100$ not a seereting, and the capias 
issued against him was quashed^ without costs. 

PiB Curiam. The qnestion here was the merits 
of a capias taken against the defendant for the 
sum of $626. The ground was that he was 
secreting his estate. 

The parties were dealers in wood. The defen* 
dant lived at Plantagenetin Ontario, and under- 
took by a notarial agreement^ in October, 1880, 
to deliver to the plaintiff in 1881, 450 cords of 
wood, with cribs, at the Bord au Plouffe. The 
consideration was the sum of $450. $100 was 
cash, and $100 was payable in the winter, and 
the balance on the delivery of the wood. The 
wood was not delivered in 1881, owing, it would 
appear, to the low water in the rivers. Of the 
winter payment, $75 was paid, leaving unpaid 
$275. The wood was ready at the Bord au 
Plouffe on the 24th July, 1882, but Seguin was 
not ready to deliver without an increase of price 
as a compensation for not having received the 
whole of the second instalment of $100 in the 
winter, namely $25, though there is no proof of 
his having asked for it, and, on the contrary, he 
asked for and received $50. Seguin says him- 
self in his deposition, folio five, that he refused 
to deliver without being recompensed. The fact 
was that the price of wood had advanced, and 
Seguin was interested in demanding a higher 
price, but it was contrary to his agreement, 
liantha then tendered the balance of the price, 
$275, which was refused, and a seizure took 
place accompanied by a capias^ on the ground of 
secretion. 



I do not consider that secretion has been 
proved. On the contrary, my conclusion ig 
that it has been disproved. At the same time, 
I have no doubt that Seguin alarmed Mantha by 
his acts as well as his words. I hold that the 
probabilities are that Seguin was in easy circum- 
stances, possessed of land and moveables at his 
domicile. The trouble was brought od by his 
greed in endeavoring to make a better bargain 
with Mantha. After the attachment add capias 
friends endeavored to make peace, and I com- 
mend them for it, but they ftiiled thongh nearly 
successfal. Mantha offered a sum of money for 
a settlement, and the offer was at first entertain- 
ed, though finally abandoned by mutual consent 
It is to be regretted that the wiser counsels did 
not prevail. My conclusion is that the petition 
should be granted, but in view of the circum- 
stances of the case, and the blameworthy con- 
duct of Seguin, it is ordered that each party pay 
his own costs on the petition now disposed ot 

Petition granted. 
Madore for plaintifil 

Aug^ for defendant. 



COUR SUPfiaiEUBE. 

MoNTRiAL, 14 mars 1881. 
Coram Rainyillk, J. 

Louis Ditpuv es-qualit6 v. Michsl Bourdbau, et 
Auxis Ch£ri Bourdbau, opposant o/Sti de 
charge^ et Ootavs Pinsonnault, opposant 
afin de conserver^ contestant. 

Bad — Opposition afin de charge. 

PiR Curiam. Le demandeur ayant fiiit saisir 
un immeuble sur le d^fendeur, Topposant a 
produit une opposition afin de charge,, demandant 
que la vente n'ait lieu qu'ik la charge de eon 
bail. II all^gue un bail authentique pour l*e8- 
pace de huit ans, et Penregistrement de ce bail 
en date du 29 novembre 1878. Cette opposi- 
tion est contestSe par Pinsonnault, qui all^gue : 

Que par un acte de vente dftment fait et 
pass6 le 23 mai 1868, devant Mtre Labelle, 
notaire public et t^moin, au dit lieu de St. 
Michel Arcbange, le dit opposant et contestant, 
vendit au dSfendeur, Michel Bounleau, fits, )a 
terre designee au dit acte produit comme partie 
des presentee et qui est la m£me que celle 
saisie en la presente cause, ik la poursuite du 
demandeur Dupuy, es.qnalit6, et & laquelle s'ap- 
' pliqiie la dite opposition afin de charge ; 
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Que oette rente fht ainsi (aite poar entr'autres 
eonsid^rationa, le prix de 18,000 livresi ancien 
coaiB, que le dSfendenr promit et s'obligea de 
payer an dit contestant, anz termes, ayec les 
int^r^ts et de la maniire mentionn^s au dit 
acte; 

Qoe le dit acte de vente a §te diiment enre- 
gistr^ en entier an Burean d'Enregistrement 
dii comt6 de Napierville, dans les limites duqnel 
la dite terre 6tait et se trouve situSe, le dixi^me 
Jour de dteembre 1869 ; 

Que le dit Jngement du 22 noyembre 1879, mi 
nSeuiion dnqnel est 6man6 le dit bref d'ex^cn. 
tion ainai noi^ comme apparition afin de eomerver 
est pour des arrSreges dfts snr le prix de 
rente, saroir : pour la somme de $500, mon- 
tent col lectif des onzidme, doozi^me ettreizi^me 
instalments 6chus respectirement en mars 1877, 
1878 et 1879, avec int^rdts au tanx de huit pour 
cent par an, k compter du ler avrll 1879, et les 
frais 7 relatifs, tel que mentionn^ au dit Bref et 
an dit Jngement produits en cette cause ; 

Que la dite terre se tronvait affect^e et hy- 
poth^ute par prlrilege de baiUeur de/ondt pour 
la 8iiret6 et le paiement du dit prix de rente, 
en ci^ital, int^rdts et frais accrus et k accroltre, 
sur le dit jngement et de preference h tons 
autres cr^anciers, et nommement de preference 
an dit oppoeant Alexis Ch6ri Bourdeau, et k 
I'encontre de ce dernier et de tons les prdtendns 
droits reclames par sa dite apparition afin de 
eharge, en rertn du pr6tendu bail, serrant de 
base h cette demi^re opposition ; 

Que d'ailleurs tons les aliegn^s de la dite 
opposition afin de charge et chacun d'iceux 
sent tenx, insuffisants et mal fond^s en droit et 
mfrit; 

Que le pretendu bail ne pourrait etre, dans 
tous les cas, qn*un acte simuie concerts entre le 
dit opposant, Alexis Cberi Bourdeau, et le dS- 
fendeur, son frdre, (dont I'lnf^olvabilite 6tait 
alors notoire et Pest encore) au prejudice et en 
fraude des creanciers nombreux de celui-ci, et 
dans le but de fiure des embarras au dit con 
testant et de lui faire tort." 

Tonte la question est de saroir si un bail 
coosUtue une charge sur la propriete louee. 

Sous Tancien droit le bail n^engendrait que 
des obligations entre le bailleur et le preneur, 
et le Buccesseur k Utre particulier du baill ur, 
lucheteur par exemple, arait le droit d'expulser 
le prenenr on locataire. Ce droit a et6 change 



sous le C.N. etpar l'art.l743, Pacquereur nepeut 
plus expulser le fermier on locataire lorsque le 
bail a nne date certaine. Troplong a ru l& la 
creation d'un droit reel ; mats son opinion est 
combattue par la generalite pour ne pas dire 
I'unirersalite des auteurs, qui ne roient dans 
cette disposition de Part. 1743 que Papplication 
d'une conrention tacite entre le rendeur et Tac- 
quereurd'un bien afiferme d*entretenir le bail 
existant. 

Notre Code, art. 1663, reproduit exactement 
les dispositions du code fran^ais. 

On creait done un droit occulte secret^ et I'ac- 
quereur dimmeuble ponrait se trourer en fiice 
d'un locataire qui aurait droit d'occuper cet 
immeuble pendant plusieurs annees. C'aurait 
ete un grare Inconrenient et dans bien des cas 
une grande injustice. 

On en a tellement senti les inconrenients en 

France, que la loi du 23 mars 1866, a ordonne 
la transcription des banx de plus de 18 ans ; 
car comme dit si bien Flandin, que le droit du 
preneur soit on ne soit pas un droit reel, il n'en 
est pas moins certain que le bail k longues 
annees, s'il n'est pas, comme rusufruit, un 
d6membrement de la propriete, altere sensible- 
ment la ralenr renale de Mmmenble, qu'il 
constitue ainsi, une charge que les tiers sont 
interesses k connaltre. 

1 Flandin, Transcript. No. 496. 

C'est ce qu'ont fait nos codificateurs en exi- 
geant Penregistrement des baux excedant un 
an. Le bail d'immeuble^ pour un terme exce- 
dant un an, dit Part. 2128, "ne peut etre inro- 
qne k Pencontre d'un tiers acquereur s'il n'a 
ete enregistre." 

Les commissaires ayant suggere cette dispo- 
sition nourelle disaient dans leur rapport: 
" Ayant suggere d'amender la loi en force, telle 
" qu'exposee en Part. 56 du titre : Du Umage 
•<(qui est maintenant Part. 1663 de notre Code) 
« et de declarer qu'& Parenir la rente par le 
" locateur de Pimmeuble ne mettra plus fin au 
" bail, Padoption de cette disposition ferait du 
" bail une charge sur Pirameuble, qu*on doit sou- 
ii mettre comme toute autre charge, k la publi- 

«« cite." 

L*oppo8ition est done maintenue, et rolci le 
jugement de la Conr : 

t«Attendu qnePopposant afin de charge, Alexis 
Cheri Bourdeau, roppose k la rente de Pim- 
meuble saisi en cette cause, k moins qa*il ne 
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8oit vendn k U charge de ion bail, savoir, nn 
b til pass^ k Napierville derant If tre A. Barrette, 
notaire, le 29 norembra 1878, par lequel le 
d^fendenr loua k roppoeaat pour huit aaa6e8 k 
compter de la date da dit acte, Pimmeable soisi 
en cette canae, lequel bail a htk enregistr^ le 30 
noyembre 1878, an bureau d'enregistrement du 
comti de Napierrille. 

Attendu que le nomm6 Octave Pinsonneault, 
slostituant opposant afin de consenrer, conteste 
la dite oppoeitiou afln de charge en autant que 
le dit bail ne forme pas une charge sur le dit 
immeuble, et alligue qu'il est cr6ancier du d6- 
fcndenr en yertu de Facte de yente dlmmeuble 
par le dit Pinsonnault an d^fendeur, pass^ le 23 
de mai 1868, k Hi. Michel Archange, deyant 
litre. Labelle, notaire et timoin, et en yeitu 
du juffement obtenu par lui centre le dit d^fen- 
deur, le 22 de noyembre 1879, dans une cause 
mue deyant la Cour 8up6rieure du district 
d'Iberyiile, souslenumftro 1881, pour la somme 
de $500.00, 6tant les trois yersemente en capi- 
tal de mille francs, ancien cours chaque, ichus 
respectiyement en mars 1877, 1878 et 1879, en 
yertu du dit acte de yente *, " 

Attendu que le dit opposant afin de charge 
r^pond au dit contestant qu*il est sans droit de 
cuntester la dite opposition, en autant qu^il 
nest pas partie en cause ; 

Consid^rant que d'apr&s I'article 1663, Tac- 
qu6reur d'un immenble Iou6 ne pent expulser 
le locataire k moins de stipulation sp^ciale k 
cet effet dans le bail ; 

Consid6rant que d'aprte I'article 2128, le bail 
exc6dant un an pent dtre oppose auz tiers s'il 
a 6te enregistr^ ; 

Gonaiddrant que leffet de ces dispositions est 
de fidre du bail une charge sur I'immeuble lou6, 
ainsi que s*ezprimaient les codificateurs dans 
leur rapport sur ces articles, et qu'en conse- 
quence la contestation du contestant et les con- 
clusions prises par lui sont mal fond6es ; 

Mais attt ndu que sur permission de la Cour 
le dit contestant a amende les conclusions par 
lui prises iriginairement et a pris des conclu- 
sions subsidiaires demandant que dans le cas ou 
la dite opposition afla de charge serai t admise, 
la yente n*ait pas lieu soumise k telle charge, k 
moins que bonne et suffisante caution ne luisoit 
fournie que Hmmeuble sera yendu k un prix 
suffisant pourloi assurer le montant de co qui 



lui eat dft, et attendu que la Cour a rterri 
d'adjuger sur les frais du dit amendement en 
m^me temps qu'au m^rite ; 

Consid^rant que le dit contestant alliigue et 
faityoir par sa dite contestation qu'il eatcrten- 
cier pour la somme de $1,500.00, sayoir : $500. 
00 en yertu du dit jugement, et $1,000.00 pour 
les yersements de 1880, 1881, 1882, 1883 et 
1884 en yertu du dit acte de yente ontre les 
int^r^ts au taux de huit par cent sur le montant 
de chacundes dits termesde paiement^ 2k comp- 
ter de leur 6ch4ance respectiye par priyil^e 
de yendeur ayec hjpotb^ue ant^rieure a la 
crtence du dit opposant afln de charge, plus 
$102.16 pour frais sur le dit jugement ; 

Consid^rantque Timposition d« la dite charge 
aurait Teffet de leser les int6rdts du dit oontes- 
tant) det)Oute le contestant de ses conclusions 
princi pales, mais maintient ses conclusions sub- 
sidiaires ou additfoncelles, ne maintient I'oppo- 
sition afin de charge et n'ordonne la yente de 
I'immeuble saisi soumise k telle charge qu'2k la 
condition que le dit opposaut afin de charge 
fonmira au dit contestant bonne et saffisante 
caution sous un dMai de quinie jours, que 1 im- 
meuble sera yendu k un prix suffisant pour lui 
assurer le paiement de ce qui lui est dd sayoir : 
ta somme de $1,500.00 en capital et$l02.16de 

frais, moins les int^rdts sur les paiements k 
6choir, et k dSfaut par le dit opposant afin de 
charge de fournir le dit cautionnement sous le 
dit dolai de quinze jours et ce d^Iai pass^, sa 
dite opposition sera renvoy^u purement et sim- 
plement; et adjugeant sur le8trais,yu I'amende- 
ment perniis et la r6serye (aite quant anx frais, 
a Cour couda mne le dit opposant afin de con- 
seryer et contestant, & payer les frais de contes- 
tation depuis la production de sa contestation 
inclusive ment dans tons les cas, distraite k M. 
J. £. Robidous, avocat de I'opposant afin de 
charge, les frais de la dite opposition afln de 
charge devant dtre pris sur le prodult de la 
vente apr68 paiement du dit contestant dans le 
cas oil le dit opposant afln de charge foumirsit 
le dit cautionnement, et le dit opposant afln de 
charge devant supporter les frais de production 
d^opposition dans le cas oh il ne foumirait pM 
le dit cautionnement. 

J. E. RobidouXy pour Topposant. 
Piehif BureaUf pour le contestant. 
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PROLIX JODOMBNT8. 

We quoted last week the words of Chief 
Jnftiee Bharawood with reference to opinionb 
anneceamrily spun out. We now find the same 
point noticed in another quarter of the world, 
the English Lam Time* having the following 
remarks on the subject : 

^ Public attention cannot be too often or too 
pointedly drawn to the serious consequences 
which maj, and often do, result from the too 
diffuse judgments of learned judges. How 
frequenUj doea one hear, when the words of 
some learned judge are cited, that it was " only 
a dictum,*' or was not << necessary for the judg- 
ment,*' and therefore is not to be regarded as 
binding or to be taken into consideration in 
deciding the question at issue. A very remark- 
able inatance of this has lately occurred. In 
the case of Bradley v. Baylu^ 8 Q. B. Div. at p. 
336| Lord Justice Brett is reported to have said : 
^ But supposing during the qualifying year one 
of those lodgers leaves^ and the owner there- 
spon (as he assuredly must) resumes the con- 
trol over that unlet part ;* according to my 
Ttewof the statutes, immediately by that act 
of his those people left In the house, who hare 
been householders, become lodgers again.'' The 
question for decision in that case was whether 
or not the appellant '< separately occupied a 
part of the dwelling house *' within the mean- 
ing of the Parliamentary and Municipal Regis- 
tration Act, 1878, and the Representation of the 
People Act, 1867, so as to entitle him to a vote. 
The case did not raise the point referred to by 
Lord Justice Brett in his judgment. During 
the recent revisions of the lists of voters con- 
ndetable stress has been laid upon the judg- 
ment of Lord Justice Brett, and many objections 
have been made to the claims of occupiers on 
the ground that during the qualifying year, in 
consequence of someone room becoming vacant, 
the landlord has exercised such a control over 
the house as is referred to by the Lord Justice 
in his Judgment In one instance the objectors, 
not satisfied with the decision of the revising 
barrister, appealed to the court above {AnekeUll 
V. BayU$^ Dec. 1), with the result that the ob- 
JectioQ was overruled, and the court held that 
the part of the judgment of Lord Justice Brett 
which was relied upon was not binding upon 
them, as it was not necessary for the decision 
of the question before the Court of Appeal. 



Similar instances might be indefinitely mul- 
tiplied, all arising from what we venture to 
think is a great mistake, namely, too great 
diffuseness on the pait of learned judges in 
delivering their judgments. Whatever appears 
in a reported judgment if a learned judge is 
certain to be adopted and acted upon sooner or 
later ; and it is a result which can only be de- 
precated and deplored when action is taken 
upon dicta to which sufficient consideration 
and attention may not have been given, or 
which, in cases where more than one judge is 
sitting, would not have b« en indorsed by the 
majority of the court bad they constituted an 
opinion on the essence of the case. So long, 
however, as judgments are delivered which 
deal with assumptions aii<l fieu^ts outside those 
before the court for decision, so long will 
general complaint be made, and that not with- 
out great and sufficient reason." 

Of course, it must bo borne in mind that 
there are cases where the opinion is necessarily 
extended to some length, e. g.y where a review of 
previous decisions is called for, and is of great 
value in explaining the judgment. The cri> 
ticism of the Law Time* is directed chiefly 
against the expression of opinions on points 
outside of the record. 



NECESSARIES, 

In Conant v. Bumham^ Supreme Court of 
Massachusetts, November, 1882, it was held 
that the services of an attorney in prosecuting 
the husband upon a charge of assault and 
battery preferred by the wifi*, are not necessaries 
for which she can charge him ; for it is the 
duty of magistrates to prosecute such charges 
upon complaint made to them, and it is pre- 
sumed they will do that duty. The court said : 
'* There may be occasionH when such services 
are absolutely essential lor the relief of a wife's 
physical or mental distress. Suing out a writ 
of habeas eorput to deliver herself from unjust 
or illegal imprisonment, or to regain possession 
of her child, might under peculiar circumstan- 
ces famish illustrations of a strong necessity. 
Another illustration may be found in the cir- 
cumstances of the present lase. The husband 
had committed an assault and battery upon his 
wife, and had instituted aprninst her a criminal 
prosecution^ which, Iropi her final acquittal, 
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may now be assamed to hare been perhaps 
without just foundation. What was she to do ? 
Is it to be held that the womani ignorant of 
legal rales and methods of proceeding, without 
money or Mends, not only deprived of the pro- 
tection and aid of her husband, but encounter- 
ing his active hostility, was competent to 
defend herself properly on her trial before a 
jury? This would be equivalent to saying that 
the law considers the assistance of attorneys of 
no value. This would not be consistent with 
the provision of the Declaration of Rights and 
of the statutes giving to every person accused 
of crime the right to be heard in his defence by 
counsel. Deci. of Bights, art. 12 ; Pub. St., ch. 
200, § 4. In an indictment for murder, counsel 
are assigned to the prisoner by the court, under 
the provisions of Pub. 8t., ch. 150, § 19, and are 
expected to serve without pay, if the prisoner 
cannot furnish compensation ; and no such pri- 
soner has gone undefended on this ground. 
There is no provision of statute for assigning 
counsel to one indicted for a less offence. But 
if such assistance was of value to the defen- 
dant's wife and was necessary to her, no artifi- 
cial rule of law should be interposed to prevent 
her from obtaining it^ in the same manner as 
the law allows her to obtain whatever else may 
be absolutely necessary under such circum- 
stances as may exist at the time. There is no 
hardship upon the husband in this case from 
the application of this rule ; for by his own act 
he created the necessity which she was under, 
and he made no provision for supplying it. The 
defendant's counsel concedes that the plaintifiTs 
services were as a matter of £Eu;t necessary. 
Becent English decisions fully establish the 
doctrine for that country, that legal services 
may fall within the class of necessaries. 
OUaway v. HamiUon^ 3 C. P. Div. 401 ; Wihan 
V. Fardy L. B., 3 Ex. 63 ; Stoeken v. Paitriek^ 
29 L. T. (N. 8.), 607. This court has heretofore 
held that a husband is not liable for legal 
services rendered to his wife in successfully 
defending her against a libel for divorce filed 
by him. Cofin v. Dunham, 8 Gush. 404. There 
are reasons peculiarly applicable in this Com- 
monwealth to services in such proctedings, 
which do not apply to cases like the present. 
Under the laws and customs of this State we do 
not think that legal assistance was necessary 
for this woman in prosecuting her husband for 



an assault and battery upon her. The complaint 
in such case may be made orally to the magis- 
trate, who will himself reduce it to writing, 
issue a warrant, if it appears that an offence 
has been committed, and investigate the caae. 
Pub. St., ch. 212, §§ 15, 29." To the same effect 
is GnndeU v. Qodman, 5 Ad. k Eli. 755. •< To 
hold otherwise would be like compelling St. 
Lawrence's executors to pay for the gridiron on 
which he was roasted. I presume the true 
principle of this decision is that the indictment 
would be such a luxury to the wife's feelings as 
to take it out of the list of necessaries.*' — 
HumoTOut P/uuet of the Law, 



THE LATE BAROU MARTIN, 

Sir Samuel Martin, one of the Barons of 
Exchequer, died January 9, aged 82. The Right 
Hon. Sir Samuel Martin, son of the late Sir 
Samuel Martin, of Calmore, Londonderry, bom 
in 1801, was educated at Trinity College, 
Dublin, entered at Gray's Inn in 1821, and 
afterwards at the Middle Temple; practising 
first as special pleader. After having been 
called to the Bar by the latter Society in 1830, 
he went to the Northern Circuit, and gained a 
reputation in Liverpool and other towns by the 
ability he exhibited in the conduct of cases. He 
married a daughter of Sir Frederick Pollock, 
the Lord Chief Baron, in 1843, was made Q.C., 
and at the general election in August, 1847, was 
elected in the Liberal interest at one of the re- 
presentatives of Pontefract, which he represent- 
ed till 1 850, when he was appointed a Baron of the 
Exchequer, and shortly afterwards knighted. 
He resigned his judgeship at the close of the 
year 1873, ani was sworn in one of the Priry 
Council. He rejoined the Bench of the Middle 
Temple in 1878. 



GENERAL NOTES. 

Wanda S., was bom in Prussia, Janaary 24, 1857, 
and remained in that country till August 25, 1879, 
when she married an Austrian oitisen, and remoFed 
with him to Austria, and thereby became a oitisen of 
that country. On October 19, 1880, she executed, at 
Prague, a bill of exchange. To a 8uit afterward 
brought on the same she pleaded minority. By the 
laws of Prussia majority is attained at twenty-one, by 
those of Austria at twenty-four. The Supreme Court 
at Prague decided that when a woman had become of 
full age and thereby guijurU in a foreign countrr, this 
was a personal right which was not taken away by her 
marriage to an Austrian citizen, whereby she hertieif 
became a subject of Austria, and that she must be 
deemed to remain competent to act in her own right. 
The Imperial Supreme Court affirmed this judgment, 
for the reasons therein stated- — Vieima /itn^tMcAe 

JSitBttfT% 
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ToL. VI. JANUARY 20, 1883. No. 3. 

RUSSELL # LEFRASgOIS, 
in the case of Ruttell j- Le/rancWj (6 L. N. 
81), the judgment of the Court of Queen's Bench 
hu been rerersed by the Supreme Court, Chief 
Justice Ritchie and Mr. Justice Strong dis- 
senting. The Respondent had the opinion of 
seren judges in his &yor, including the Chief 
Justice of the Superior Court, the Chief 
Justice and Judge Strong of the Supreme 
Court, and yet was unsuccessful. The winning 
party had in her fovor the four (or at least 
three) junior Judges of the Supreme Court and 
the Chief Justioe of the Queen's Bench, making 
fiye. (If the six judges sat in the Supreme Court.) 
The case involved the validity of a will depend- 
ing on the sanity of the testator. 



A QUESTION UNDER THE ENGLISH 
LICENSE LAWS, 

The Sheffield Justices are said to have been 
greatly perplexed by a case which lately came 
before them. A sharp-eyed policeman having 
seen a young woman leaving a public-house 
with a small jug of beer in her hand, some 
minutes after lawful hours, the publican was 
summoned for Infringing the law. His counsel 
pleaded that the beer was not sold at all, but 
was a free gift, and in that case no ofience had 
been committed. The young woman was em. 
ployed all day at the public-house, and took her 
meals there, returning home late at night. On 
this occasion she preferred to rave her supper 
beer to carry back with her, and this formed 
the contents of the jug discovered by the police- 
man. It was scarcely attempted to be denied 
that this representation squared with the facts. 
Then arose, however, another question — should 
not the supper beer be considered a portion of 
thegirrs remuneration, and therefore bought 
with the labour of her hands 7 In that event 
there would have been a *< sale " in a certain 
sense, and as the liquid was carried away after 
hours, the offence would have been committed. 
On the other hand, it was argued that, even 
admitting the jug of beer to be part payment 
for services rendered, the transaction was com- 



pleted at supper time. Besides, has not a pub- 
lican the right to pay his employees at any 
hour, day or night? The magistrates, it is said, 
were so puszled by these conflicting considera- 
tions that they let the defendant off, but saved 
their dicrnity by giving him ^ a caution," — ^the 
caution, we suppose, being equivalent to the 
legendary verdict : ^ Not guilty — but don t do 
it again ! " 



THE OATH OF WITNESSES. 

An opinion was delivered, Dec. 30, by Judge 
Briggs, in the Court of Common Pleas, Phila- 
delphia, in which he held that atheists and all 
others who do not believe in a divine Being 
and divine rewards and punishments are in- 
competent to take oath in a court of justice. 
The matter was brought up on a motion for a 
new trial in the suit of Lucaa against Piper j 
the ground for the motion being that Judge 
Briggs had admitted the testimony of Robert 
Becker, who said that though he believed in 
the Creator of the universe and in a supreme 
power which would punish him here for false 
swearing, he did not believe in God as com- 
monly understood by the people, nor in a per- 
sonal God, nor God as an entity. There was 
no other evidence in support of the objection 
to the witness. << Something more is required 
to render one competent as a witness," said 
the judge, " than a belief in a supreme power 
simply as a power or principle, which may be 
the resistless natural laws as exhibited by the 
motion and operation of the elements, and to 
violate which will surely bring punishment here 
to the tmnsgressor. The belief required by our 
laws is a belief in the existence of an omnis- 
cient being, who will impose divine punish- 
ment for perjury either in this world or in the 
next. If the belief be short of this it fiills 
under the ban of legal condemnation." After 
citing several authorities to sustain his ruling, 
Judge Briggs continued: "It hence folJows 
that the fidth of a witness should be a religious 
belief of some kind in the existence of an om- 
niscient being who will reward and punish 
either here or hereafter for good and evil doings 
—a belief in a power as exhibited by the force 
of nature and calling it supreme, and yet to 
ignore that that power is the handiwork of the 
omniscient and omnipotent God, is totally in- 
sufficient to meet the law's requirements. Nor 
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is any advance gained \>y asserting that he who 
vioIateB the law of nature will be punished, for 
admittedly such punishment will follow with 
unerring certainty. While the witness Becker 
said he believed in a supreme power that would 
punish him here for false swearing, he would 
not say that he believed that power was divine, 
and he totally denied the personality of God as 
generally understood by the people. With such 
a belief how can he be said to be in fear of 
divine punishment for testifying falwely 7 His 
belief being defective in this respect, it falls 
short of one of the legal requirements, which is 
indispensable to entitle him to be examined as 
a witness in the courts of this Htate. It follows 
that I erred in receiving his testimony, and 
that a new trial should be ordered." 



PRIVILEGED CAUSES, 
The Court of Queen's Bench (Appeal Side) 
has made the following order :— > 

1st. No application to have a cause declared 
privileged shall be entertained unless the 
factum of both parties be produced ready to be 
distributed to the Judges. 

2nd. Privileged causes shall be placed first 
on the day list (ordre du JQur) for hearing, pro- 
vided a full day shall have intervened between 
the production of the factums and the setting 
down of the cause for hearing. 



RIGHTS OF UNPAID VENDORS, 

A question of considerable importance arose 
lately as to the rights of unpaid vendors, in 
respect of certain seizures upon the Hope estate. 
The case was submitted by consent to a Court 
of Counsel, the gentlemen named being the 
Hon. Mr. Badgley, late Judge of Queen's Bench, 
Mr. W. H. Kerr, Q.C., Hon. A. Lacoste, Q.C., Mr. 
W.W. Bobertson, Mummer^ and Mr. Geofifrion. 

Mr. L. N. Benjamin represented the unpaid 
vendors, and Mr. J. J. Maclaren the creditors 
and trostees opposing claims of unpaid ven- 
dors. 

Mr. Maclaren submitted the following argu- 
ment : 

Inrt A, k C. J. Hopi k Co. 

This firm suspended payment Oct. 16th, 1882, 
and offer a composition of 32 J or 40 cents on 
the dollar, dependent upon the decision of the 
arbitrators as to whether the claims of unpaid 
vendors to get back their goods or to obtain a 
preference on the proceeds are valid or invalid. 



Ten unpaid vendors have seiMd. One of 
them, Ross, asks for a preference on the price ; 
the others demand the resolution of the ssle 
and also psyment by preference if the goods are 
sold. 

The goods claimed were sold daring; June, 
July, August and September last, the latest sale 
beinff September 9th. Delivery took place im- 
mediately after the sale in each case ; in two 
instances, the goods were shipped from Eng- 
land in September, and arrived in Montreal on 
October 6th and 9th respeotWely. The first 
seizure was made on October 19th, the others on 
that and subsequent days. 

The uttdersittned, on behalf of the ordinaiy 
creditors, submits that the unlimited right of 
dissolution and preference claimed by these un- 
paid vendors on all goods sold by them and in 
the possession of the insolvents at their sua. 
pension is unfounded ; and that these privi- 
ieges are lost by not having been claimed 
within 15 days of the sale. 

First, as to preference on the proceeds. This 
is governed by Art. 1998, Civil Code, which says: 
*< The unpaid vendor ot a thing has two rights: 
I. A right to revendicate it; 2. A right of 
preference upon its price. In the case of in- 
solvent traders these rights must be exercised 
within fifteen days after the sale." Since the 
coming into force of our Code this has been 
part of our common law, independent of any 
Insolvent Act. Indeed, it is not taken from, 
and does not even agree with the Insolvent 
Act of 1864, which was in force when the Code 
was adopted. By sec. 12 of the Insolvent Act 
oi 1864 the privileges of the unpaid vendor 
were restricted to 16 days from delivery ; article 
1998 is more strict^ and limits them to 16 days 
from the sale. 

<* Insolvent traders " in Art. 1998 evidently 
means traders who stop pajrment and beoome 
insolvent independently of any Insolvent Act. 
The French version used the word << fiullite,'' 
and s.'s. 23 of Art 17 says that when this word 
is used in the Code it means ** I'^tat d*un com- 
mer^ant qui a ces86 ses paiements." This is the 
meaning of the word in the French Code de 
Commerce and that given in all legal dic- 
tionaries. In the English version of the Code 
the word " bankruptcy ' is used in Art. 17, and 
<* insolvent" in 1998, but the French version 
t^i^B, tl^ the^ ace s^ponymous. In the pre- 
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Bent mailer it is alleged in eTery Buit that the 
fixm are *< traders,*' and that they are "in* 
BolTent f so that the cases oome literally nnder 
Art. 1998. 

The equivalent nnder the French Code for 
the first part of onr Art. 1998 is No. 2102, No. 
4 of the Code Napoleon, and for the latter part, 
Art. 650 of the Code de Commerce. The 
former reads as follows : "2102. Les cr^ances 

priTil^ees snr certains meubles sont : 

4o. Le prix d'effets mobiliers non payte, slls 
soBt encore en la possession da d6bitear, soit 

qiiil ait achete k terme on sans terme 

8i la rente a 6te ftute sans terme le vendeur pent 
m^me revendiquer ses effets tant qu*ilp sont 
en la possession de I'acheteur, et en emp^cher 
ImreTente, pourm que la revendication soit fadte 
dans la hoitaine de la livraison, et que les effets 
86 troQTent dan« le mdme 6tat dans leqnel cette 
liTiaiflon a ktk fidte.'* 

Art. 550, Code de Com. : " L Art 2102 dn 
Code Civil est ainsi modifi6 & I'Sgard de la 
frillite Le privilege et le droit de reven- 
dication 6tabli6 par le No. 4 de I'article 2102 dn 
Code Civil an profit da vendeor d'effets mobi- 
liers ne penvent £tre exerc^s contre la faillite.*' 

BSdarride^ AchaU et VenteM, discassing this 
qoeation of privilege, and that of dissolution of 
sale as affected by Art. 650 above qaoted and 
the supplementary article 576, says: "No. 330. 
Le benefice de I'Art. 576 da Code de Commerce 
eat acquis aux ayants droits d^ quil y a d4- 
confitnre et cessation de paiements. L'absence 
dnm jugement d6claratif de laillite ne crterait 
aucun obstacle an rejet de la demande en r^si- 
liation. On le sail en effet : ce qui constitue la 
faillite, c'est la cessation des paiements que ce 
jogement ne ftu'c que constater. Aussi est-il ad- 
mis en doctrine et en juriRprud<»nce que Tab- 
aence du jugement declaratif ne lie en aucune 
maniire les tribunaux civils ou criminels ; ils 
peuvent et doivent au contraire appliquer les 
r^les sp^iales de la fitillite lorsquils recon- 
naiasent et constatent la cessation de paiements. 
No. 331. — Sa deconfiture judiciairement d^cla- 
rhe ou non, ne lalsse au vendeur que 1 'action 
en paiement du prix, et le soumet quant k ce 
paiement, h la loi que subiront tons les autres 
crtenders. Ces demiers pour determiner ce 
retultat, n'ont k 6tablir que la cessation de 
paiements en £ut." 

Article 2060 C. C, relates to the vendor's 



privilege in ordinary cases, and does not affect 
the exceptional case of (Mnsolvent traders" 
provided for by the last clause of 1998, and so 
cannot affect the present case. 

Secondly. As to the right of dissolution of 
the sale. Under the old law this was co- 
extensive with and subject to the same con- 
ditions as the right of preference on the price. 
In ordinary cases the latter right was unlimited 
as to time except as affected by prescription ; 
and the former likewisCf so long as the property 
was in the hands of the purchaser. 

Although our Code has no article correspond- 
ing to Art. 1654 of the Code Napoleon which 
in express terms provides for the dissolution of 
the sale in case of non payment, yet it is ad- 
mitted to be part of our law by Art. 1543 C. C. 
which restricts its exercise to property in the 
possession of the purchaser, and it has been ex- 
pressly sanctioned by our Court of Appeals in 
Bendertan j* 7Vvfn6/ay, 21 L. C. J., p. 24, since 
tiie Code. 

It is to be observed that the question of 
insolvency did not come up in Henderson f 
Tremhlay. It was not alleged nor proved, nor 
is there any allusion to insolvency in any way. 

It is submitted that the restriction of the 
preference on the price in the case of " insol- 
vent traders " to 1 5 days from the sale, operates 
as a limitation of the right of dissolution of the 
sale to the same period. 

As will be seen from the above references 
the law of France on the subject under Art. 
2102 C. N., No. 4, and Art. 550 Code de Com- 
merce, differs from our law as established by C. 
C. 1998 only in tiiis : that in France the pre. 
ference on the price ceases with the delivery in 
the case of insolvent traders; here it ceases 15 
daye after the aaU. > 

In France, be it remarked, there is nothing in 
either the Code Napoleon or the Code de Com- 
merce, or elsewhere, expressly limiting the right 
of dissolution of the sale which is given by Art. 
1654 without qualification to every unpaid 
vendor. 

Yet it is conceded by every writer on the 
subject and by all the decisions of the Courts, 
that the taking away the right of revendication 
and of preference on the price accorded by Art. 
2102, No. 4, after delivery in the case of in- 
solvent traders, by Arts. 550 and 576 of the Code 
de Commerce has impliedly and necessarily had 
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the e£feot of restrlctmg the right of dissolation 
of the sale within the same limits. 

Laurent in Vol. 24, VenU^ No. 336, alter dis- 
cussing whether dissolution of sale of moveables 
exists and stating that it is undoubtedly the law 
of France, sajrs : << Le Code de Commerce d6roge 
aux droits da vendenr lorsqne I'achetenr tombe 
en fiuUite." 

See 4 Aubry i Rau, page 399, sec. 366, and 
Note 29 to the same effect and for summary of 
authors and decisions. 

Alauaet, Code de Commerce, in Vol. 8, p. 62, 
says : « En mati^re de meubles il est certain 
que la perte du privilege (de revendication) 
accord^ an vendeur laisse intact entre ses mains 
Paction en resolution, autoris6e d'une mani^re 
g6n6rale par Tarticle- 1664 du C. C. Le Code 
de Commerce en prescrivant la revendication 
autoristo par Particle 2102, No. 4 Code Civil, 
a-t-il laiss6 subsister Taction en resolution qui 
en definitive am^nerait au mdme rdsultat ? La 
question a ete decidte negativement.'* Note 2. 
" Pftris, 24 aoat 1839 (§ 32-2-333), Limoges, 6 
mai 1843 (§42-2-326), Paris, 8 aoiit 1846 (§46- 
2-640), Rennes, 23 aoiit 1847 (D. P. 49-2-111), 
Cannes, 3 Jan. 1849 (§49-2-640) et tons les au- 
teurs." 

3, Mcuiij Droit Comffiercial, No. 1830, p. 377, 
after saying that in case of insolvency the right 
of dissolution does not exist, states : *<SU1 pouvait 
y avoir quelques doutes sur ce point avant les 
modifications que la loi du 28 mai 1838, a ap- 
portees aux dispositions du Code de Commerce 
sur la &illite, ils disparaltraient devant le nou- 
vel article 660 de cette loi, aux termes duquel 
le privilege et le droit de revendication etablis 
par Tarticle 2102, No. 4 du Code Civil au profit 
du vendeur d*objets mobiliens ne sont point 
admis en matiere de faillite, et devant I'article 
676 qui determine d'une manidre limitative les 
cas de revendication. Ces deux articles man- 
quent sans doute de precision en ne parlant 
pas d'une maniere expresse de Taction en reso- 
lution. Mais leur esprit, plus clair que leur 
texte, demontre d'ailleurs par la discussion 
qui en a precede Tadoption, est manifestement 
de refuser au vendeur en cas de faillite de Ta- 
cheteur, toute autre action privative que Tac- 
tion en revendication autorisee par Tart. 676, 
et consequemment le droit d*obtenir par toute 
autre voie la restitution des objets mobiliers 
dont le prix ne lui a pas ete paye." 



In the case of TUbauU vs. Brofuon, Paris, 24 
aofit 1839 (Dalloa J. Q., No. 1041, note 2, p. 
326) where Thitiault maintained that as art 
1664 was not mentioned in art. 660, Code <le 
Commerce, the right of dissolution still existed, 
the following decision was rendered : « LaCoar 

considerant que Tart 560, Code d« 

Commerce, modifie par la loi du 38 mai 1838, 
prohibe en cas de faillite Texercice du privilege 
et du droit de revendication etablis par No. 4, 
de Tart 2102 du Code Civil au profit des ven- 
deurs d'objets mobiliern : Considerant qoe l^ac^ 
tion resolutoire est implicitement compriae 
daiis cette prohibition, qu'il est impossible de 
ne pas le reconnaStre si Ton compare le reanltat 
de^cette action resolutoire au but que la legis- 
lation a voulu atteindre," etc., etc. 

A reference to the Code AnnaU of Dalloa, 
Art. 660 Code de Commerce, and of Sirey on 
the same article, and subsequent decisions re- 
ported in addition to those above cited by 
AJUnuet and Aubry k Rau will give the cases on 
the point. 

It will be seen that the French authorities 
are unanimous in holding that the restricting 
of the privilege on the price, and of the right of 
revendication by Art. 560 Code de Com. had 
the effect of likewise restricting within the 
same limits the right of dissoiution of the sale, 
although neither Art. 1664 nor the right of dis- 
solution is mentioned or referred to. 

They are also unanimous in holding that 
mere cessation of payment by a trader without 
any proceeding in insolvency operates this re- 
striction. 

This being admitted, our Art. 1998, which is 
quite as comprehensive as Art. 660 Code de 
Com. should have the same effect after the de- 
lay therein mentioned, via., 16 days from the 
sale. 

If it is admitted that this delay of 16 days 
terminates both tiie right of preference on the 
price and dissolution of the sale, another ques- 
tion arises as to whether it runs from the date 
of sale aloiie, or from the sale and delivery ; 
and if from delivery, whether in case of goods 
shipped from England, and under the circum- 
stances mentioned in the papers in this case, 
it would run from delivery in England or com- 
pleted delivery here. It is submitted on behalf 
of the creditors opposing the claims of the un- 
paid vendors in this matter that it runs from 
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sale^ at least if the sale has been followed \>j 
dellyeiy and the vendor has not availed him- 
self ot the right of stoppage tn irantUu, In the 
case of Brown ft Hawksworth, 14 L. C. J. p. 
114, under the Insolvent Act, 1864, when the 
right only ceased 15 days after delweryy the 
Conrt of Appeals held by a majority that this 
delay ran from the delivery in England, al- 
though the purchaser here stored the goods in 
a public warehouse, and not with his other 
goods in order to protect the seller. 

In the cases since the repeal of the Insolvent 

Act of 1876, in which sales have been dissolved 

by our Superior Court, I am not aware of a 

single case in which this has been done where 

it has been opposed by creditors. Of course 

the insolvent purchaser has no right or interest 

to urge the claims of his other creditors. Cases 

prior to 1864 have no bearing ; as before that 

date there was nothing corresponding either to 

section 12 of the Insolvent Act restricting the 

rights of unpaid vendors to 15 days from de- 

liveiy, or to Art. 1998, limiting them to 15 

days from the sale. 

It is to be remembered that the common law 
is that creditors shall share pro rata in case of 
iDsolvency. If a creditor claims a privilege his 
right must be clear before it can be conceded. 

In case of doubt the ruinous result to trade 
should also be considered. 

It is unjust that a trader should be clothed 
with the insignia of ownership of a large stock, 
get credit on the strength of it, and in case of 
insolTency perhaps the whole of his goods be 
taken by unpaid vendors while creditors who 
had lent him money or sold him more saleable 
goods which had found purchasers would get 
nothing ; their money having perhaps gone to 
the very creditors who now sweep away his re- 
maining stock. 

As Tropionff says in PriviUga ^ Hypothhqu€»^ 
No. 200 : — " Lorsqu'nn marchand vend h un 
autre des objets destin^ hk entrer dans son 
oommerce il salt que ces objets seront mis en 
circulation, et il n'est pas possible qu'il ven- 
de avec esperance d'exercer un privilege, puis- 
qne le privil^e ne pent avoir lieu qu'& la con- 
dition que la chose vendue est dans la posses- 
don de Tacheteur. II salt aussi que le credit 
fiusant la base du commerce, les marchandises 
<iai vout entrer dans les magasins de son 
scheteur appelleront la confiance ; que le public 



y vena une garantie et apportem ses fbnds dans 
la pens6e qu'un actif suffisant reposant sur ces 
marchandises etsur tout ce qui gamit des ma- 
gasins r^pondra des sommes prdt6es. 

La cause du vendeur est done e£fac6e ici par 
celle du public, et la vente de ces marchandises 
est par elle-m^me exclusive de l'id6e de privi- 
lege." 

These considerations are applicable to a case 
like the present, and if there were a doubt as to 
the correct interpretation of Art. 1998, effect 
should be given to the manifest intention of 
the Legislature, which was to restrict the 
privilege of the unpaid vendor to the 15 days, 
and after that time to compel him to rank con- 
currently with the other creditors. 



The arbitrators have given the following de- 
cision in writing : 

1. That no right exists on the part of an un- 
paid vendor to revendicate un^er articles 1998 
or 1999 of the Civil Code of Lower Canada, 
the whole or any portion of goods sold on credit 

2. They decide unanimously that no right 
exists on the part of an unpaid vendor to claim 
a right of preference upon the price of goods 
sold when more than fifteen days have elapsed 
from the date of the sale to the vendee, when 
such vendee is at the time of such sale or after, 
wards becomes an insolvent trader. 

The Hon. Judge Badgley, Hon. A. Lacoste 
and C. A. Qeofirion consider that the words 
" date of sale " mean the date of the sale. 

Messrs. Kerr and Robertson are of opinion 
that the said words << date of the sale *' mean 
the date of the delivery of the goods. 

3. They decide by a majority, the Hon. W. 
Badgley, W. Robertson and C. A. Geoffrion 
being of opinion that the right to dissolve the 
sale is only co-existent with the right of privi- 
leges in the matter of insolvent traders, and 
cannot be exercised at a later date than fifteen 
days from the date of sale. 

Messrs. Kerr and Lacoste arecf opinion that 
the right to dissolve the sale is not limited to 
fifteen days after the sale or delivery, and con- 
tinues so long as personal recourse against the 
vendee for the price can be exercised. 

The mediators are unanimously of opinion 
that where the actum risolutoire exists it may 
be exercised quoad any portion of the goods 
remaining in the possession of the vendee, and 
may be accompanied by a $ame comervataire 
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to preserve those goods pending the action ; 
that in the event of but a portion of the goods 
being recovered under the action ritolutoire^ the 
unpaid vendor can rank only as as ordinary 
creditor for the value of the goods which have 
not been restored to him, he re-paying to the 
estate the amount of freight and charges ex- 
pended by the insolvent or the estate upon the 
goods so restored to the unpaid vendor. 

W. Badglst, 
Wm. H. Kirb, 

W.W. BOBIBTBON, 

A. Laoosti, 

C. A. GlOFFRION. 

Montreal, January 13th, 1883. 



NOTES OF GASES. 

SUPERIOR COURT. 

MoNTRBAL, January 31, 1882. 

Be/ore Johnson, J. 

East Hampton Bill Co. v. Gbobi. 

Procedure-^ Failure to put in tecurityfor eottt. 

An action win be dUmined for failure to comply 
with an order to give iceurity for eottSy rwt' 
withstanding thai the eaee wat only returned 
for the coats. 

Johnson, J. On the 16th December, the 
plaintiff having returned this action into Court, 
was ordered to give security* for costs within 30 
days ; and on the 19th of this month, the order 
not being complied with by the plaintiff, the 
defendant moved to have the case dismissed. 
It was answered by the plaintiff that the case 
was settled before return. Then why return it ? 
For the costs I suppose. However that may be, 
returned it was, and a de&ult entered against 
defendant who afterwards got leave to appear, 
and obtained this order for security. 

I have nothing to do with what occurred 
before the 1 6th, the day of the judgment order- 
ing security. That judgment has not been 
complied with, and the defendant is entitled to 
have his present motion granted. 

Motion granted with costs against the plain- 
tiff. 

Maematter, Hutchinson j* Knapp^ for plaintiff. 

A. W. Oreniert for defendant. 



SUPERIOR COURT. 

MoNTBiAL, January 31, 1882. 

Before Johnson, J. 

Lauzon v. Ross et vir. 
DuntisNB V. Robs et vir. 

Illegal Arrest -^Probable cause. 

Where workmen were employed by one of the pro- 
prietors to pull down a buildingy and a co- 
proprietor, knowing the authority under vkseh 
they were acUng^ caused them to be afresUd on a 
charge of damaging property ;^-heldt that there 
was want cfprobaJbUs cau%e. 

Johnson, J. These two cases are alike. Three 
workmen had been employed by a Dr. Thayer 
(who, in right of his wife, was co-proprietor along 
with the defendants in the two present cases — 
of some real estate in this city) to pull down a 
building. They were all three arrested at the 
instance of the defendants, and brought before 
a magistrate who discharged them, on a charge 
of unlawfully doing damage to property. Aud 
tiiey then, each of them brought an action for 
damages laid at $210. The first case came 
before Mr. Justice Sicotte, and he gave judg- 
ment for the plaintiff with $25 damages, and 
costs as in the lowest class of action in this 
Court. In the two present cases which were 
heard before me, the Counsel for the defendant 
contended there was no evidence to show the 
workmen had authority from Thayer ; but the 
fact is alleged by the defendant himself in his 
protest served upon these workmen, that Mrs. 
Thayer was causing a portion of the property 
to be pulled down — t. e. that the men were 
working there by order of one of the co-pro 
prietors. The defendant knew what these men 
were doing there *, and the charge he brought 
against them was without cause, and under a 
mere color of law. It was also contended that 
in the event of damages, the costs should be 
those of the Circuit Court, but that would be in 
effect to punish these men for the exercise of 
their right of action. I adhere to the judgment 
given in the other case ; and in these two I give 
$25 damages and costs as in lowest class action 
In this Court. 

Longpri J* Da/oid, for plaintiff. 

Kerr^ Carter j* McOibbon, for defendant 
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SUPERIOR COURT. 
MoNTRiAL, December 11, 1882. 

B^ort DOHIRTT) J. 

Obhawa Cabinbt Co. y. WA8HBUBirs et Tir. 

Married Wom'tn Uparie de bien» — CorUraet un- 
autAorized 6y huaband. 

Per Ccrlam. This is an action brought by 
the plaintiff against a married woman, separate 
as to property, who purchased a quantity of 
furniture from the Company, plaintiff. She 
did not pay for the furniture, and an action is 
now brought for the price. She meets this 
action by saying that she was not authorized to 
contract, and that the action cannot be main- 
tained against her. 

A married woman has the administration of 
her property, but she cannot bind herself with- 
out authority. If she could be held on a con- 
tnct like this, her property would be liable to 
be disposed of, as a legal consequence of the 
obligation entered into. The Court, therefore, 
with Bome regret, is compelled to dismiss the 
Ktion. 

£err, Carter ^ McOihbon for plaintiff. 
Datideon ^ Crou for defendant 

SUPERIOR COURT. 

Montreal, Dec. 11, 1882. 
Before DoHBBTT, J. 
Martw y. Thb Citt op Montrial. 

Damagtt against City Corporation — Removal qf 

name from list qf voter t. 

PiR Curiam . This is an action of damages 

■gainst the city. The plaintiff complains that 

in the year 1880 or 1881, although he had paid 

his taxes, no credit was given to him in the 

books of the Corporation, and a bailiff came 

down to his place of business and annoyed him 

a good deal; and further that his name was 

stricken from the list of voters. He now brings 

an action for a large amount of damages. The 

Court cannot commend the practice of suing for 

large amounts of damages in cases where there 

is often great difficulty in determining whether 

there is any right to recover even a dollar ; it 

increases the costs enormously. The plaintiff 

here has made out a right of action. He has 

proved no special damage ; but for the deprive- 

tion of his right of citizenship and of his vote 

18 such, he is entitled to recover something. 



Judgment for $30 damages, and ordering defen- 
dant to reinstate plaintiff in his right of citizen- 
ship ; costs as of the lowest class in the Superior 
Court. 

Judah ^ Branehaudj for plaintiff. 

R. Roy^ Q.Ci for defendant. 



RECENT DECISIONS, P.Q, 
Interest— Registration. — A vendor of an im- 
moveable cannot sue hypothecarily to recover 
arrears of interest (beyond five years), whereof 
a memorial has been duly registered under the 
provisions of Article 2126 of the Civil Code. 
(Court of Review, Montreal, 31st October, 1882, 
Mackay, Papineau and Jett6, J J., confirming 
judgment of Mathieu, J., Mr. Justice Mackay 

dissenting). MaeDonM vs. LSriger dU La- 
planU, 26 L.C. J. 303. 



CIRCUIT COURT 
The annual report of the business of this 
Court, in the Montreal district, shows that the 
number of writs issued during the year was 
8,756, as compared with 7,410 in 1881, an in- 
crease of 1,346. The total number of judgments 
rendered in 1882 was 4,750, as compared with 
4,403 in 1881, showing an increase of 347. The 
following figures give details of the business 
of the Court during the year : — 
Judgments rendered during the year in 

case s contested 1,565 

u « by default or ez parte 2,274 

« « by the Clerk of the 

Court out of term. . . 911 

Total number of judgments. . . . 4,750 
Number of writs issued in the Circuit 

Court 8,756 

u << Over $25 2,969 

<< << Under $25 5,787 

M ^< returned into Court.. 5,251 

<< cases contested 1,426 

« Defaults, in which defendant 

did not appear 3,825 

<< Saisie-revendications 67 

« Saisie-arrdts 160 

u Saisie-gageries 485 



BAR EXAMINATIONS, 
In the January examinations, out of the 21 
candidates for admission to study, 10 were 
successful, and of the 39 candidates for ad- 
mission to practice 27 were successful. 
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The following are the names of the sucoeaa- 
ful candidates for admission to stndy : — Messrs. 
L. B. Fontaine, J. £. Taschereau, A.C.de Lery 
Macdonald, J. B. Laberge,W. H. Parent, L. N. 8. 
Boisvert, Gustave Hamel, Charles E. D' Amour, 
B. J. Elliot and N. B. Archambault. 

The following are the names of the success- 
ful candidates for admission to practice : — 
Messrs. B. Laurendeau, L. J. Papineau, M. J. E. 
Chagnon, Hon. H. Aylmer, B. St. Pierre, C. A. 
Chenevert, M. Goldstein, 0. H. St. Louis, 
Delisle Danjou, A. Prieur, — Joly, Wm. J.White, 

— Lafortune, J. Crankshaw, — Holt, B. Dandu- 
raud, £. A. D. Morgan, T.Moreau, Joseph P. Boy, 

— Morency, — Baribeau, J. E. H6rouz, Aid. 
Jeannotte, — Camyrand, — Desaulniers and 

— Lefebvre. 

Mr. Laurence, of Sherbrooke, passed a very 
satisfactory examination, but the question as 
to the regularity of his clerkship has been re- 
served for the decision of the General Council. 

The following questions were put to the can- 
didates for admission to practise : — 

1. What portions of English law have been 
successively introduced into this Province ; and 
when and in what manner? 

2. In what manner is property acquired ? 

3. What was the mode of abintestate sue 
cession before the Code? and what changes 
has the Code made ? 

4. How many kinds of obligation are there, 
and how are obligations extinguished ? 

5. When does matrimonial community of pro- 
perty begin, and when does it end ? 

6. What does customary dower consist of, 
and in what manner is it preserved ? 

7. How many kinds of partnership are there ? 
and define each of them. 

8. To what extent is an agent entrusted with 
the possession of goods, or the document of title 
thereto, deemed to be the owner ? 

9. In life insurance, what parties have an 
insurable interest? and what is the conse- 
quence of a want of insurable interest ? 

10. What are the privileged debts upon ves- 
sels, cargo and freight ? 

11. Upon what can marine insurance be 
effected ? When and how can abandonment be 
made ? and what are the results of acceptance 
or non-acceptance of abandonment ? 

12. What is the Corput Juris (7tV»2w,and what 



are its different parts, and who are the prin- 
cipal jurists whose writings are found in It? 

13. What are the principal kinds of Boman 
will ? and from which of these is the modem 
will derived? 

14. Who are the persons that the criminal 
law considers incapable of committing crime ? 

15. What facts constitute the offence of ob> 
taioing goods under false pretences ? 

16. In capital felonies, how many jurors may 
be challenged without cause ? How many in 
felonies not capital ? How many in misde. 
meanors ? 

1 7. How many kinds of preliminary pleas are 
there, and where do they lie ? 

18. When may trfal by jury be had in civil 
cases, and how many kinds of challenge are 
there in such cases? 

19. How many kinds of opposition are there, 
and what is the object of each ? 

The examiners announced that all those who 
obtained one-third of the total number of marks 
would be admitted to the oral examination. 



GENERAL NOTES. 

Mr. T. W.Tatlor, Q.C.,of Toronto, hae b«en ap- 
pointed a Puisn^ Jadge of the Conrt of Queen's Bench, 
for the Province of Manitoba, in the place of Mr. Jus- 
tice Miller, resigned* 

Thk divorce statietios of Maine for the past five yearf 
give an onpleaauit pictnre of home life in that State- 
There have been about twenty-four hundred divorces 
decreed during the period in question, and thus nearly 
five thousand persons have been released from the 
bonds which were assumed with at least nominal 
solemnity* The ratio is probably one divorce to ten 
marriages in Maine* The ratio in Massachusetts in 
1879, was one to twenty-one*— CAica^o Leffot New** 

Tub Toronto Mdil^ referring to the treatment of 
patients in the asylum for the insane in that city, says: 
*' Over forty-two yean have elapsed since the estab- 
lishment of the asylum for the insane in this city, and 
during that time a complete change has come in the 
methods of treatment of the poor unfortunates con- 
fined within the walls of the institution* Then the 
straight-jacket was regularly employed for the re^'- 
traint of the violent patient, whether really dangerous 
or not; now it is never used* A suicidal patient wu 
then thrust into a padded room, now he is simply sub- 
ject to a careful supervision, and all instruments by 
which ?elf~injury could be inflicted are kept away 
from him* Instead of severe and painful restraint, 
Strict watchfulness and unvarying kindness are em- 
ployed, while concerts, dances, and dramatic enter 
tainments are made the means of enlivening the long 
winter evenings, and croqoet and cricket beguile the 
hours in summer. The present humane treatment has 
conduced to the recovery of large numbers of the uu' 
happy people under charge. " 
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GRANT V. BEAUDRY, 

The appeal from the judgment of the Court of 
Qaeen's Bench, at Montreal (4 Legal News, 
p. 393)y has been dismissed by the Supreme 
Court The judgment of the Queen's Bench 
affirmed the judgment of Mr. Justice Mackaj in 
the Superior Court (2 Legal News, p. 354). 

The following appears in the Montreal Herald 
of January 1 2th : — 

" 0«r speoiAl correapondeat at Ottawa telegraphed 
iMt night to the following effect : The appeal in OnaU 
r. Beaudry wu dismissed to-day with costs. The j udg- 
ment was upon the qaestion of the sufficiency of the 
Dotice of action to the defendant in the first instance. 
In iriring jadgment the Chief Justice quoted authorities 
to show that the residence of the plaintiff or that of his 
•Itomey should be indicated in all notices of action 
•C&inst public officials. The Court had been asked to 
express an opinion as to the legality or illegality of the 
Orange Anociatioo in the Province of Quebec, but as 
no action could be sustained in this case because of 
the insufficiency of the notice any opinion the Court 
mifbt express would be extra-judicial and unwarrant- 
ed. Jostioes Strong, Foumier, Henry and Taschereau 
concurred. Mr. Justice Gwynne, while agreeing with 
the decision of his colleagues, censured the judges of 
the Court of Queen's Bench for exceeding their func- 
tions in giring their opinions upon the general ques- 
tion. They should, he contended, have confined their 
jndgment to the points immediately at issue in the 
appeal." 

** Censure" is a somewhat extraordinary ex- 
pression to be used in this connection, and it 
is to be hoped that the special correspondent is 
in error. As to the opinion expressed by the 
Conrt of Queen *8 Bench upon the merits, it is 
*o be remarked that all the evidence was before 
the Court, and our impression is that both 
Pwties were equally anxious for a decision upon 
the whole case, in order that further litigation 
might be avoided. 



PROFESSIONAL FAME. 
The fleeting nature of the great lawyer's 
triomphs is admirably depicted in the follow- 
»^g passage (reproduced by the Albany Law 
Journal) which formed part of ex-governor 
Hubbard's eul<^ on William Hungerford, and 
i* pnnted in 39 Connecticut Reports : 



" And now when I consider this long life 
closed — these many years ended of eminent 
labor in the highest ranks of the forum— «nd 
nothing left of it all but a tolling bell, a hand- 
ful of earth and a passing tradition — a tradition 
already half past — I am reminded of the in. 
felicity which attends the reputation of a great 
lawyer. To my thinking, the most vigorous 
brain work of the world is done in the ranks 
of our profession. And then our work concerns 
the highest of all temporal interests, property, 
reputation, the peace of families, liberty, life 
even, the foundations of society, the jurispru- 
dence of the world, and as a recent event has 
shown, the ai1)itrations and peace of nations. 
The world accepts the work, but forgets the 
workers. The waste hours of Lord Bacon and 
Serjeant Talfourd were devoted to letters, and 
each is infinitely better remembered for his 
mere literary diversions than for his long and 
laborious professional life-work. The cheap 
caricatures of Dickens on the profession will 
outlive, I fear, in the popular memory, the 
judgments of Chief Justice Marshall, for the 
latter were not clownish burlesques, but only 
masterpieces of reason and jurisprudence. The 
victory gained by the counsel of the seven 
bishops was worth infinitely more to the peo- 
ple of England than all the triumphs of the 
Crimean war. But one Lord Cardigan led a 
foolishly brilliant charge against a Russian 
battery at Balaklava, and became immortal. 
Who led the great charge of the seven great 
confessors of the English church against the 
English crown at Westminster Hall? You 
must go to your books to answer. They were 
not on hoiseback. They wore gowns instead 
of epaulettes. The truth is, we are like the 
little insects that in the unseen depths of the 
ocean lay the coral foundations of uprising 
islands. In the end come the solid land, the 
olive and the vine, the habitations of man, the 
arts and industries of life, the havens of the 
sea and ships riding at anchor. But the busy 
toilers which laid the beams of a continent in 
a dreary waste are entombed in their work and 
forgotten in their tombs. Tet the infelicity to 
which I have alluded is not without its com- 
pensations. For what, after all, is posthumous 
fame to him who brought nothing into this 
world and may carry nothing out ? The dead 
leave behind their reputations alike with their 
estates. A man may be libelled to-day as a 
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fool, fanatic, and a knave, and to-morrow his 
libellers sneak into his funeral procession, and 
the chief magistrate of forty millions of free- 
men begs the honor of two feet of space at his 
obsequies. It is the old story — the tax which 
posthumous fame so often pays for its title — 
a garret and a crust in life, a mausoleum and 
statue afterward. What avails it all ? We may 
justly console ourselves with the reflection 
that we belong to a profession which above all 
others shapes and fuhions the institutions in 
^hich we live, and which, in the langpiage of 
a great statesman, < is as ancient as the magis- 
tracy, as noble as virtue, as necessary as jus- 
tice *~a profession, I venture to add, which is 
generous and fraternal above all others, and in 
which living merit is appreciated in its day, 
according to its deserts, and by none so quickly 
and so ungrudgingly as by those who are its 
professional contemporaries and its competitors 
in the same field. We have our rivaliies— 
who else has more ? — but they seldom produce 
jealousies. We have our contentions — who else 
has so many? — but they seldom produce en- 
mities. The old Saxons used to cover their 
fires on every hearth at the sound of the 
evening curfew. In like manner, but to a 
better purpose, we also cover at each night&ll 
the embers of each day's struggle and strife. 
We never defer our amnesties till after death, 
and have less occasion therefore than some 
others to deal in po^t morttm bronses and 
marbles. So much we may say without ar- 
rogance of ourselves— -so much of our noble 
profession. No better proof and illustration 
can be found tiian in the Ufa just closed — a 
life clear and clean in its aims^full of busy 
and useful labors — void, I dare believe, of 
oflfence toward Qod and man, and crowned in 
its course with that three-fold scriptural bless- 
ing — length of days, and riches, and honor.'* 



NOTES OF GASES. 

COURT OF QUEEN'S BENCH. 

QuiBBO, October 6, 1882. 

DoRioN, C J., Monk, Bahsat, Tisbobr, k ISabt, JJ. 

Atotti (pl£f. below). Appellant, k Bouchbb et 
al. (defts. below), Bespondents. 

Sueceuion — Aeeeptanee — Ihuid, 



The aeeeptanee ef a eueeeeetan by a permm wAo u 
qfage is noi binding when euek aeeepUmee wet 
the reiuli qfjraud. 

In the eireumetaneee of thie eaee there was /rmid 
(Dorton, C^J., and Rameajfy J., dieeentin^.) 

The appeal was from a judgment of the 
Superior Court at Three Rivers, March 16, 1882. 

Tbsbieb, J., rendered the judgment of the 
Court, which confirmed the judgment of the 
Court below (See 8 Q.L.B. 327, where the opinioD 
is reported in full). 

The Chisf Justici and Raksat, J., dissented. 
We now give the opinion of Mr. Justice Ramsay. 

Ramsay, J. The question raised by this ap- 
peal is as to whether the respondents have ac- 
cepted the succession of their late &ther Dr. 
Boucher. The appellant contends that they 
have done so impliedly and expressly. First, 
that after their other's death, they continued to 
live in their fitther^s house till the death of 
their mother, that in her lifetime they collected 
the debts due to their father, used the furniture, 
animals and money belonging to the socces- 
sion as if they were their own. Under the 
evidence I think this is not made out. The 
children seem only to have done conservatory 
acts and those of administration, and this for 
their mother, and it does not seem that ihej 
have in any of these transactions taken the 
quality of heirs. C. C. 646. 

Secondly, the appellant pretends that in a 
deed of cession they took the quality of heirs. 
This is admitted, but the respondents said that 
they were induced to do this by the fmudnlent 
machinations of appellant. I don't think this 
is proved. The notary Gallipeau says they did 
not know the consequences of the deed, and that 
appellant did, and it seems likeiy enough that 
the appellant wanted them to sign the deed as 
an act of heirship ; but I don't think this is 
fraud. Ayotte was not obliged to put them on 
their guard as to the It gal consequences of their 
act, and it nowhere appears that he made any 
false or incorrect statement as to the fiu;ts. All 
they can say is that they were in entr, but 
error is no ground for setting aside an accept- 
ance of a succession. C* C. 650. 

I am therefore to reverse. 

Judgment confirmed. 

Tureotte i Paquin^ for Appellant. 
Houid j* Orenier, for Respondent. 
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COUBT OF QUEEN'S BENCH. 

MovTBBAL, November 24, 1882. 
MoHKj Bambat, TiaanR, Cross k Babt, JJ. 
RxroBD et al. (detts. below), Appellants, k Lis 

EcOLiSIASTIQUIS DU SiMINAIBI Dl MONTB&AL 

(plffiB. below), Bespondents. 

Sale qf immoveable — Warranty. 

Redpatb sold to appellants a piece of real 
estate. They paid a portion of the price, leav- 
ing $20,000 secured on the property, payable in 
ten years, with interest. This balance Bedpath 
gave to HcGill College, and appellants accepted 
the transfer. Appellants then sold the immove- 
sble to Burland, who bound himself personally 
to pay the debt, and the property remained 
hypothecated to secure the debt. Bnrland then 
exchanged the property with the Seminary for 
another property ; and as the property coming 
ttom appellants was mortgaged as well for the 
balance of the original price (the $20,000 made 
over to HcGill College) as for the extra price 
Bnrland agreed to pay, Barland hypothecated 
to the Seminary the property they gave him 
in exchange. Barland then sold to Boss the 
property he had acquired from the Semi- 
naiy. The Seminary became parties to this 
last deed, and discharggd Barland of his 
personal liability to them, and accepted 
Boss in his stead. Subsequently the rights of 
McQill College devolved on one Cunningham 
who notified the Seminary of the transfer. 
Interest on the $20,000 fell due, and as it 
was not paid by any of the parties personally 
liable, Cunningham sued the Seminary hypo- 
thecarily. The Seminary paid the debt, and 
were subrogated in the rights of Cunningham . 
They then sued the appellants who pleaded as 
an answer to the demand the discharge of Bur. 
land by the Seminary. 

The question was as to the effect of this dis- 
charge. 

The Court below (Bainville, J.,) held that the 
action of the Seminary should be maintained. 

This Judgment was maintained in appeal, 
Bamsay, J., dissenting on the ground that to 
maintain the action appeared to lead to a use- 
less circuit of actions. 

Judgment confirmed. 

Oinuard ^ WwrUU^ for Appellants. 

S. Sethune, Q.C.^ Counsel. 

Qt^rion j* Co., for Bespondents. 



COUBT OF QUEEN'S BENCH. 

MoNTRBAL, Jan. 20, 1883. 
DoRioN, C.J., Bamsat, Tssseeb k Baby, JJ. 

MiNISTBB AND TrUSTBBB OB St. ANDBBW'S ChURCH, 

MoNTRBAL, (defts. bclow). Appellants, and 
Board for thb Manaobicbnt of thb Tbmpo- 
RALiTiBs Fund of thb Pbbsbttbriak Church 
OP Canada in connbction with thb Church 
OF Scotland, (piffs. below), Bespondents. 

Retro9peetim LegUlaUan — 45 Viet. (jCan.) cap. 124. 

Held, that the Act 45 Viet. (Can,) cap. 124, eon- 
firming and ratifying aU aete and doingt <^ 
the Board of Temporalitieej since the passing 
of the 38 Vietj cap. 64, was sufficient to sus- 
tain an action institttied by the Board b^ore 
the passing qfthe4t5 Vict.^and the Dominion 
Parliament had authority to enact said statute^ 
although the Privy Council in England had 
by their judgment in Dobie ^ Temporalities 
declared the Board to be illegally constituted. 

In this case the right of the Board for the 
Management of the Temporalities Fund to col- 
lect the amount of a mortgage dating back to 
the year 1860, was called in question. The 
action, it may be stated, was taken out 
after the judgment in the Superior Court dis- 
solving the injunction in the Dobie case, but 
before the final judgment of the Judicial Com- 
mittee of the Privy Council, declaring the 
Quebec Act 38 Vict., chap. 64, to be unconsti- 
tutional. (5 L. N. 58.) 

The Court below maintaintid the action, 
whereupon the present appeal was instituted. 

Maemaster^ for the appellants, said the main 
pretension of his clients was this : The persons 
who call upon us to pay are not the persons to 
whom we owe the amount sought to be re- 
covered. The indebtedness of the appellants, 
if any, was to a corporation created by an Act 
of the late Province of Canada (22 Vict., cap. 
66), and the plaintiffs (now respondents) are 
not such corporation \ but the persons now 
suing are a corporation existing and illegally 
administering, and constituted under an Act of 
the Quebec Legislature, 38 Victoria, which Act 
was illegal and unconstitutional, and could 
confer no right upon the respondents to collect 
the debt sued for, or to grant a legal receipt 
therefor. The validity of the Quebec statute 
had been contested before the courts in the 
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Dobie case, and a proTlsional injunction had 
been' issued, restraining the present respondents 
ffom administering or acting as a Board. The 
Privy Council had declared the Quebec statute 
to be unconstitutional and uUra vireif so that 
the pretention of the appellants bad been fullj 
sustained. 

Morris, for the respon dents, submitted that the 
contract, which formed the basis of the action 
was made as long ago as 1860, and there was no 
question, therefore, as to the indebtedness. The 
right of the respondents to sue for the recovery 
of this debt was not dependent on the constitu- 
tionality of the Quebec statute, 38th Victoria — 
that was merely an amending Act, and the judg- 
ment by which it had been declared unconstitu- 
tional had the effect of leaving the original Act 
of incorporation still in force. It was from this 
original charter that the respondents derived 
their right. Being a duly incorporated body, 
they had a right to collect their debts and en- 
force payment of dues. It had been said that 
the respondents were restrained by an injunction 
from acting or administering as a Board ; but the 
fact was that the injunction in the Dobie case 
was quashed by the judgment of the Superior 
Court before the present action was talsen out. 
The injunction once dissolved, could not be res- 
tored by an appeal, and there was nothing to 
prevent the respondents from administering and 
collecting debts. The appellants had no right, 
by a plea to an action of debt, to criticise the 
election of the Board. Directors cU Jaeto are 
prima faeie Directors dejure^ and their receipt is 
a valid discharge. The only interest of the ap- 
pellants was to pay to a party whose receipt 
would hold good. It was also submitted that by 
the by.laws, the respondents had a right to sue. 
The chairman holds office until his successors 
are legally elected. If the election under the 
Quebec Act of 1875 was invalid, the chairman 
was still entitled to administer, until a new and 
valid election had talien place. In conclusion, 
it was submitted that by a public Act of the 
Dominion Parliament, which had not been at- 
tacked, the proceedings of the Board elected in 
1876 were ratified and confirmed. Therefore, the 
appellants in any case were not entitled to have 
the action dismissed. The judgment of the 
Court below should be confirmed, even if the 
costs were awarded against the respondents. 

Some discussion ensued as to the effect of the 



Dominion Act referred to (46 Ylct cap. 124) 
upon pending cases. Subsequently a re-hear- 
ing was allowed on this point, at which, 

MaemasUr, for the appellants, submitted:— 
The SUtute of Canada 45 Vic, cap. 124, is not 
retroactive, saving as expressly specified. It 
does not reanimate the unconstitutional Act of 
Quebec 38 Vic, cap. 64 ; it merely confirms and 
ratifies all « acts and doings " of the Board and 
of the acting members thereof since the Act 36 
Tic, cap. 64 was passed — « had thereonder * — 
that is, in virtue of 38 Vic, cap. 64. These ''acts 
and doings'' can only mean acts and doings 
contemplated by the provisions of the (nnoon- 
stitutional) Act 38 Vic, cap. 64, such as the pay- 
ment of a subsidy to Queen's College, the 
payment of increased allowances to ministers, 
kc. — provisions in excess of the terms of the 
original Statute 22 Vic, cap. 66 ; but the right 
to sue is not conferred by the unconstitotional 
amendment) and the present action could not 
have been instituted by virtue of its provisione. 
The suit is not therefore ratified and confirmed 
by the Canada Act 46 Vic, cap. 124. As respon- 
dents say in their factum, it is not from the 
amending Act, (38 Vic, cap. 64), that the res- 
pondents derive their right to hold property and 
collect their deiUi, but from their original charter." 
It is true that the right to sue is derived from 
the original charter ; but the plaintifiiB here at- 
tempting to collect are not the corporation 
created by the original charter with 38 Vic, cap. 
64, superadded. The defendants do not owe 
respondents — whose head was lopped off by the 
decision of the Privy Council, and has not been 
restored by the recent Act (45 Vic, cap. 124) of 
the Parliament of Canada. They owe the old 
corporation. 1. The defendants owe to the old 
corporation (22yic., c. 6b), and there is no privity 
of contract with the corporation sueing. 2. The 
corporation created by 22 Vic, cap. 66, and 38 
ViCd, cap. 64, claim from defendants by the pre- 
sent suit. 3. Defendants say they do not owe 
this new corporation ; that it is an illegal body ; 
and that the judgment of the Privy Council iu 
Dobie V. Temporalities Board annulled 38 Ytc, 
cap. 64. 4. There is nothing in Statute of 
Canada 45 Vic, cap 124, which revives the an- 
nulled Statute 38 Vic, cap. 64 and restores to 
plaintiffs the corporate character and qualities 
they assumed at the time they instituted this 
action. The new Canadian Statute is not retro- 



THB LEGAL NEWS. 



29 



actiya to ttie extent of re-establishing the corpo- 
ration now suing. 

McrrtM, lor the respondents, said if the Court 
was agsinst him on the merits, he did not rely 
upon the statute except to this extent, that the 
Court might oonfirm the Judgment, and dispense 
the respondents from the necessity of bringing 
a new action. In that event, however, he did 
not pretend that the costs should be given in 
bis lavor. 

Rambat, J. (dissenting.)— Tliis action was 
brooght for the recovery of a mortgage debt of 
$1,000 and $120 interest. The respondents 
acted under the authority of a statute of the 
Legislature of the Province of Quebec, which 
purported to authorize the formation of the 
Board, respondent, in a different manner from 
that settled by the original Act of incorpora- 
tion. The object of this amendment was to 
enable a new body, to be called « The Presby- 
terian Church in Canada," being a union of cer- 
tain Presbyterian Churches, under certain con- 
ditions, to take possession of the property for- 
merly belonging to a body known as the Pres- 
byterian Church of Canada in connection with 
the Church of Scotland. 

The appellant pleaded that the plaintiff, re- 
spondent, was not the party to whom he was 
indebted, that the Act of the Province of Que- 
bec in question, 38 Vic, c. 64, was beyond the 
powers of a local Legislature, and that, there- 
fore, the Board respondent was not organized by 
law and could not recover. 

There is no controversy as to the facts, it being 
admitted that the Board respondent was acting 
under the authority of the local amendment. 
Judgment was rendered on this issue on the 28th 
of April,! 881, after the judgment in this Court in 
Dobie and the Trustees, declaring that the Act in 
question was not ultra vireSf and the judgment 
of the Court below was given in conformity 
with the opinion expressed by the majority of 
tbis Court in that case. Subsequently, the de- 
cision in the case of Dobie was reversed in the 
Privy Council,and the local Act in question was 
declared to be an Act beyond the powers of 
legislation conferred on local legislatures by 
tbe British North America Act. This is not 
denied, but respondent argues that appellant 
is the debtor ot the Board, and that conse- 
quently appellant cannot incidentally raise the 
question of the legality of the oiganiiation of 



the Board. The fUlacy of this argument is 
plain. If the body respondent were the same 
body, and that the defect were only as to its 
proceedings, the principle invoked would be 
applicable and conclusive. But it is contended, 
and, I think, distinctly admitted, that the 
Board is improperly constituted, not only as to 
its individual members, but that it is a differ- 
ent body, avowedly acting in dififerent interests, 
and in a capacity hostile to the real intentions 
of the body whose name it purloined. If we 
were to condemn appellants on this issue we 
should, in effect, say " you who are enjoined 
not to make or meddle with the temporalities 
of the Church of Scotland may compel a debtor 
to pay you." This seems to me to be an im- 
possible conclusion. It is idle to say appellant 
had no interest to raise the question. Appel- 
lant had the most material reason for refusing 
to pay the wrong person, namely, to avoid pay- 
ing twice. At the argument, however, another 
question arose, which had not been pleaded, or 
it seems contemplated, namely, that on the 
1 7th May, 1882, more than a year after the 
rendering of the judgment in the Court below, 
Parliament passed an Act containing this pro- 
vision : — 

" 1. Notwithstanding anything in the said 
Act of the late Province of Canada, relating to 
the said Temporalities Fund, or amendments 
thereto, all the acts and doings of the said 
Board, and of the acting members thereof /rom 
and iinee the pOBiing of the taid Act of the Province 
(^ QuebeCy thirty-eight Victoria^ chapter nxty-four, 
had thereunder^ are hereby ratified and eonfirmedy 
and the present acting members of the said 
Board are hereby authorized to hold office and 
administer the said fund according to the terms 
of this Act, until replaced by others elected 
hereunder. 

The rule of the Roman law, as applying to 
the law-giver, is that he ought not to legislate 
so as to affect rights acquired in the past and so 
disturb existing legal relations. " Cum eon^ 
veniat leyei/uturia regulae imponere^ non prmteritie 
ealumniae excitare," C. 10, 31, I. 66. For the 
judge it becomes a rule of interpretation of 
statutes, not to give a retroactive effect to the 
enactment so as to alter the legal position of 
parties as to rights acquired in the past. But 
this rule ceases to have its effect when it bo. 
comes clearly the intention of the legislature 
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to giye a retroactiFe effect to a law of this char- 
acter. C. 1, 14, I. 7. The passage to which I 
refer ends with these very guarded words, 
*< fitn nomafuitMii eideprmterUo tempore et adhtte 
pendenHlfUf mgoiiU eautum tU,"* That is, that 
the law must apply expressly to the bygone 
time and to pending transactions. It has been 
questioned whether this rule is binding, even 
in countries where the Roman law forms the 
basis of the law (Savigny, Ptc. Int. Law, by 
Guthrie, p. 293), and in several countries, to 
avoid a doubt on this point, the non-retroac- 
tivity of the law is laid down as a fundamental 
principle of legislation. For instance, the Art. 
2 C. N. declares : << La hi ne ditpoee que pour 
Panenir ; eUe n'a point d'tffei riiroaeUf,'' and so 
also in Prussia and Austria (Savigny, Id. p. 
295). I think the rule is different in England, 
and that the doctrine of the Roman law is pre- 
cisely that which governs us. Hardcastle, p. 
95, and authorities there cited, establish this 
proposition fully. I need hardly say that the 
effect of a statute belongs to the public law, 
and therefore is governed by the principles of 
English public law. See also the power of leg. 
islation of Parliament contrasted with the 
powers of Congress. (Wade on Retroactive 
Laws, §§ 4 and 5). As a general rule, in the 
United States laws divesting of vested rights 
are unconstitutional, and as a special instance 
of this it may be mentioned, that void judicial 
proceedings cannot be validated.* What it is 
pretended was done, therefore, by the Dominion 
Act in question, if attempted to be done by an 
Act ot Congress in the United States, would 
produce no legal effect, however plainly ex- 
pressed. With us theoretically it is different. 
This is probably an error in principle in our 
constitutional law, but it is a curious evidence 
of the immense influence of the Roman Law 
on the common law of England. The real 
principle, that which has governed the legisla. 
tion of France, Austria, Prussia and the United 
States, is laid down by a great writer in a work 
now little read : — << If laws do not aim at the 
good of those that live under them, they are 
laws only in name ; in reality they cannot be 
laws.'* Dante, De Monarchia. Coke, who ad. 
mits the general principle, is reported to have 



*See alBO Savigny Id. p. SffT. Thia shows how odi- 
ous it WM considered to tonoh a lagal proceeding 
terminated or not 



said that if there was a monstrous and abmrd 
law he would not put it in force. Practically, 
however, the result is not very different In 
England from that of other nations. They do 
not interpret the rule against retroactivity so aa 
to deprive an Act of all kinds of retrospective 
effect. And we, while recogniaing the doctrine 
of constitutional writers who exalt the powers 
of Parliament, permit the Courts, by interpre- 
tation, so to read statutes that vested rights are 
not impaired. In Oairdner j* LueaSj L. B^ 3 
App. cases 603, Lord Blackburn seems to have 
stated the English rule shortly and correctly. 
He says : " Where the effect would be to make 
that valid which was previously invalid, to 
make an instrument which had no effect at all, 
and from which the party was at liberty to de- 
part so long as he pleased, binding — I think 
the ptima facie construction of the Act is that it 
is not to be retrospective, and it would require 
strong reasons to show that it is not the case." 
This is pretty nearly the idea Coke meant to 
convey. 

Now, what I think we have here to enquire 
is, whether there are such strong reasons in the 
present case. In pursuing the enquiry I would 
first observe that if the pretension of appellants 
be correct, the statute before us presents the 
most flagrant instance of an unjust law that 
could be imagined. It is not only a law passed 
to divest of a right, but of a right that had Jost 
been sanctioned by the Privy Council. Now, 
without attaching more importance than it 
deserves to the fact, that the decisions of the 
Privy Council take the form of a personal adju- 
dication by the Sovereign, still it seems hardly 
possible to conceive that the Queen, Senate and 
Commons of Canada deliberately intended to 
ratify and confirm that which the Queen bad, 
in the exercise of a constitutional and legal 
duty, declared to be invalid. Nor do I think 
the words necessarily imply such a construction. 
Parliament has ratified what the Board did from 
and since the passing of the local Act, that is 
in all effects after the passing of the Dominion 
Act, and therefore the Act goes on to confirm 
the appointment of the Board as it stood on the 
17th May, 1872. There is not a word about 
giving a new effect to pending transactions, as 
required by the rule of Justinian's Code, and as 
is required by all the English cases. Thus it 
was held that a marriage contract made by 
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parol, without writing, before the 24th of Jnne, 
1677, the day the Statute of FraudB came into 
force, could not be afiected bj that Act, how- 
erer general its terms were. Hardcastle, p. 
196. Of couise a different rule would apply in 
the matter of a will executed, but not come 
ioto effect, and a statute affecting wills gene- 
rally would affect such a will for the reason 
ffiren by the Master of the Rolls in ffashck ^ 
PedUyy L. R., 19 Ex. 273, (Haidcastle 207). 

I therefore think that the action was bad 
when it w>\8 brought, and that as the statute 
does not expressly interpret tiie previous law 
and set aside the judgment of the Privy Coun- 
cil in so many words, but contents itself with 
ratifying and confirming the acts of the Board, 
as it must be supposed, for the future, we should 
reverse the judgment of the court below with 
costs. I stand, however, alone in this opinion, 
and the majority of the Court, recognizing the 
statute in question as an ex pott/aeto law, shows 
Buch alacrity in welcoming this legislation, it 
will condemn the party who has been, by the 
Court's own admission, in the right all the time 
to pay his own costs. I cannot, therefore, use 
the deferential form of saying I regret that I 
cannot concur in the judgment. Of course, this 
remark only applies to the question of costs. 
As to the interpretation of the Act, that is a 
matter open to discussion, but on the other 
point I intend my dissent to take the form of a 
protest. I may add that I am also glad to re- 
mark that the miyority of the Court is not 
Agreed on this point, for I understand that Mr. 
Justice Tessier^s opinion is that the appellants 
were not founded in their refusal to pay the 
respondent, even admitting that the Board was 
constituced on an unconstitutioDal law. This 
is the only point raised by the factums of the 
parties, and I have already alluded to it shortly. 
If I had supposed it bad seriously gained the 
acquiescence of one of the judges I should pro- 
Ubly have dealt with it more in detail. At the 
nme time I cannot retract or modify what I 
have said on that point I am to reverse with 
costs. 

DoRiov,C. J., said that in 1875 two Acts were 
passed in Ontario and Quebec to alter and 
amend the Act which incorporated the res- 
pondents. The present Board were elected 
undisr these Acts. There was no other Board 
existing under the original Act. Therefore the 



respondents were the only parties in possession 
of the property. The right of the Local Legis- 
latures to amend the origioal Act was chal- 
lenged, but was maintained both in Ontario and 
Quebec. The Privy Council reversed that 
decision, and declared that the Local Legisla- 
tures had no right to pass those Acts. Since 
then an Act had been passed by the Dominion 
Parliament confirming the authority of the 
Board, and ratifying their acts under the Quebec 
Act. Two questions now arose : first, had the 
Dominion Legislature a right, constitutionally, 
to declare that this action was properly brought? 
And, secondly, if they have such right, have 
they, in fact, so declared ? It was a question 
of interpretation of the statute. Everywhere 
there is a supreme power which decides what 
is constitutional and what is not. In England 
it is the Imperial Parliament which is supreme. 
When it has once decided in clear and empha. 
tic terms, no Court of Justice can touch the 
decision. In the United States ttie Supreme 
Court is the supreme power. Although the 
Supreme Court oiight give a bad judgment, — 
one that everybody would admit to be bad, and 
which might have been rendered by a majority 
of one — ^yet there is the limit of the Constitution, 
and what the majority holds, is constitutional^ 
The Court has not to decide whether this is a 
moral law or not, but only whether the Domi. 
nion Parliament had a right to pass it or not. 
It is not enough to say that it trenches on 
private rights. The recent legislation on 
the Irish question trenches upon the rights of 
individuals. So our bankrupt laws trench upon 
the rights of creditors. We had an instance in 
the case of L* Union St, Jaeqves ^ Belitle where 
parties who had a right to a fixed allowance 
were deprived of that right by the Legislature. 
The case went to England, and the Privy Coun- 
cil held that these parties could be deprived of 
their stipulated allowance by an Act of the 
Legislature of Quebec. That was no doubt an 
Act of the most arbitrary kind. There was a 
still more extraordinary case a good many years 
ago. Mr. Donegani came to this country with 
a son,' who was at the time a few months old, 
and had been bom abroad. The tather acquired 
considerable property, and died without making 
a will. The son thought that he was entitled 
to all his father's property. But the children 
of a younger brother, who were bom in this 
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country, came forward and claimed the whole 
estate. Very relnctanUy the courts held that 
under the then existing law respecting aliens, 
an alien was not entitled to take the pro|)erty, 
and it must all go to the nephews. The case 
went to the Privy Council, and there the judg- 
ment was confirmed because the son was an 
alien. Twice the Privy Council maintained 
thai the nephews were entitled to the property. 
And then, in 1849 or 1850, after twenty years of 
litigation, the Legislature of the late Province 
of Canada passed an Act relieving this young 
man from the disabilities of an alien, and gaye 
him the property which would have been his by 
inheritance if he had been bom six months 
later. All the costs were allowed out of the 
estate, in 1849 tbert: were several good consti- 
tutional lawyers in Parliament, yet the statute 
was contrary to the decisions of the Privy 
Council. The present case did not approach 
the case of Donegani. There were also Acts 
passed at Quebec on two occasions, giving 
validity to the minutes of notaries who had 
died without having their deeds countersigned. 
These instances showed that the Dominion 
Parliament bad the power to pass the Act in 
question. The Privy Council, moreover, held 
that the Dominion Parliament had a right to 
deal witli the question. The Dominion Parlia- 
ment have dealt with it. The law is not so 
carefully worded as it might have been ; but 
the Court has to interpret it. His Honor read 
the Act, and expressed the belief that it covered 
the present case. There was a question as to 
costs. Under the circumstances, the judg- 
ment would be maintained with costs of the 
lower Court, but each party would pay their 
own costs in appeal. 

Baby, J., concurred entirely in the remarks of 
the Chief Justice. 

Judgment confirmed, Ramsay, J., dissenting. 

MacmaateTf fftUcMruon ^ Knappj for Appel- 
lants. 

J. L» Morriif for Bespondents. 



GENERAL NOTES. 

SsBOSANT K , having made two or three mis- 
takes while oonduoting a cause, petulantly exclaimed, 
"I seem to be inoculated with dullness to-day." 

Inooolatedf brother," said Erskine, " I thought you 
had it in the natural way*" 



<( 



Nous avoDs appris avec regret la moit de M. Abra- 
ham Lesiear DdsaulnierBi doyen dn Barreaa dee Xrois- 
Rivieres et ex-d^put6 da oomt^ de 8t. Maurice ^ La 
Chambre Locale* M* D^aulnien s'est ^teint dans aa 
60idme ann^e* Jnsqa'aa temps de aadezni^re maladie* 
11 avait ^t^ nn oollaborateur assidu k la preese 
dienne* — La Minerve. 



A Danish colonial magistrate, for whose exoeptiooal 
character and ability we can vouch, once made a 
grimly comic experiment in this direction, and apon 
this principle : He was appalled by the endless per- 
juries committed in oases before him, determined to 
stop them, and did* He, of course, said nothing of his 
method, but an English friend seated beside htm on 
the bench noticed that whenever a witness told a pal- 
pable lie he jumped. He asked the reason, and the 
magistrate, after a caution, revealed his secret- *' My 
orderly stands behind the witness, and whenever I 
put my left band to my ear, that indicates that the 
evidence is false, and he runs a pin into him-" It is a 
well known fact to the many who will recognize this 
story that the "sting of conscience" in this material 
form proved effectual, and that the magistrate, who 
died honored throughout Denmark, in three years 
turned an Alsatia into one of the most orderly and 
law-abiding of communities. He could always get the 
truth. — Lonchn Spectator. 



QooD Resolutioks foa thk Nkw Ykab. (Copied sui- 
reptitiottsly from the Diary of a member of the Bar.>— 

1. During the New Year not to lose any case ; if it 
cannot be gained within the year, fight it orerinto the 
next 

2. When defeated don't lie down, but go up- If my 
client can afford to be beaten, tell him I can't. 

S. Don't ask an adjournment for a reason that the 
other side know is a false pretexL Truth is the best 
policy, at least when the truth is known. 

4. It is a good thing to have as many causes on the 
calendar as possible, eyen if there is nothing in theuL 
It looks well, and keeps one's hand in* 

5. Keep the diary full of entries, even if there is 
nothing doing. It looks busy. 

6. When I go out to dinner or for a lounge with a 
oigar, always say I have gone to a reference. It keeps 
up respect and discipline in the oflSioe. 

7. Always take two or three files of law papers in 
hand when walking through Nassau street or Broad- 
way ; it looks well. Never carry a book ; it looks as If 
one hadn't all the law in his head* 

8* When speaking of the judges to clients, always say 
" Old so and so." It impresses clients so favorably. 

9. To get business, grab for it* Clients don't know 
whether to trust a lawyer till they see how hungry 
he is. 

Querv- Whether it is the best policy to make reason* 
ble charges and build up a clientiUfOr to take all I ean 
get from each and then look out for a new client ? 

Query No. 2. Is it best in a doubtful case to engage 
senior counsel and succeed, or take the whole fee and 
run for luok?— a: r. Daily Begi$t€r» 
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§he gegnt fiews. 

Vol. VI. FEBRUARY 3, 1883. No. 5. 

TRIALS BY REFEREES, 
Since the discussion by the Council of the 
Bar of the proposed amendments to the Code 
of Procedure in civil actions, other suggestions 
have been made that aie worthy of careful con- 
sideration. A very important one is, to provide 
in particular cases, for the trial of actions by 
referecR. It is proposed that any Judge of the 
Superior Court shall have power to refer the 
w)hiI« action, or any of the issues, for trial to a 
role referee who must be an advocate. 

This system of procedure has been in opera- 
tiou in the State of New York for many years, 
and it has commended itself alike to the Judi- 
ciary and to the Bar of that State, and has re- 
sulttHl in the formation of a class of referees 
who have made a specialty of referee trials, 
and ti) whom a multitude of cases of great 
importance have been referred by consent of 
parlies, as well as by the Court of its own motion, 
which have been adjudicated upon, and the 
issaefl fairly and fully tried to the satisfaction 
of the Bar and suitors. 

It would seem to have been designed to in- 
troduce this system into England as one of the 
legal reforms to be enacted by the Judicature 
Act of 1873, (copied also into the Ontario 
Judicature Act of 1881), but it appears by the 
judicial construction given to that Act in lAtrtg- 
man V. Eaift (3 Common Pleas Div. 155) that 
it had very serious defects, one of which was, 
that it so restricted the powers of the referee, 
that a reference, even by consent of parties, to 
try all the issues, was not authorized by the 
Act. It Is not proposed to disturb existing 
references to arbitrators, experts and others; 
hut in addition to powers already exercised, to^ 
allow any Judge of the Superior Court to confer 
temporary judicial functions upon a referee, who 
when Relected by the Judge, must have some 
definite years' experience as an advocate ; but 
who, when selected by the parties, must in any 
event be a member of the Bar, in order that 
8ome guaranty may be afforded that the referee 
selected is familiar with the rules of evidence 
and principles of law applicable in the trial of 
cases. 



This mode of procedure is adapted to secure 
in the first instance, a more thorough and ac- 
curate trial of an action, where a number of 
items of account, or of damage or of other 
issues, have to be passed upon, the trial of which 
one by one, would, owing to the multitude of 
issues, consume more time than the Court could 
reasonably 'be expected to give with the pressare 
of a large calendar of causes before it. It also 
affords suitors a more expeditious and informal 
trial of their cases by enabling them to proceed 
at once, (even during vacation) without having 
to wait till the cause is reached upon the calen- 
dar. And in cases where the opinion of the Ap- 
pellate Court would alone satisfy all parties, 
this system of procedure aims to have the 
cases presented by the referee in a proper con- 
dition for revision by the appeal court direct. 
If the referee should disregard the specific direc- 
tions g^ven him, he can be compelled, betore 
judgment is entered upon his report, to amend 
it by stating his decision upon the issues and 
questions referred to him with such particularity 
and precision, that the Appellate Court would 
readily be able to review his decision as to the 
facts, and ascertain if his rulings and conclu- 
sions of law were correct. 

In a late case in the Supreme Court of Canada, 
the Chief Justice took occasion to remark " that 
the Judge who tried the cause had lett the 
Appeal Court in ignorance as to what facts he 
had found, that in England where causes are 
tried by a Judge without a jury, the Judge states 
his findings upon the facts and the Appellate 
Court can tell whether his conclusions of law 
were right or not.*' Also, in another recent 
case of an appeal from a decision in the matter 
of a contested account, judges of I>oth Appellate 
Courts remarked, and some of them in very 
strong terms, on the confused and defective con- 
dition in which the case was pretented to them 
owing to amistrial of thecase iu the firstinstance. 

The proposed amendment is calculated to 
protect suitors against the danger of such mis- 
trials and to enable advocates to arrive at a 
clear and accurate trial of an action in the first 
instance, and in case of an app al, it is designed 
to secure the Appellate Court an opportunity of 
getting an explicit presentation of the facts and 
questions for review. 

In another issue we will give the rules sug- 
gested. D. 
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BUSINESS m APPEAL, 
The Janoary Term oommenced with 111 in- 
scriptJons, an increase of four on the September 
and November lists, the Christmas holidays not 
interfering with the advance of fresh cases. 
Twenty appeals were heard on the meritSi be- 
sides one case submitted on the factums. There 
were also two Crown Cases reserved. Twenty- 
two jadgments were rendered|0f which four were 
in cases of the January Term. One of the re- 
served cases was also decided, and the other sent 
back for amendment. 



NOTES OF GASES. 

COUBT OF QUEEN'S BENCH. 

MoMTSiAL, January 20, 1883. 

DoRioM, C. J., Bamsat, Cross k Babt, JJ. 

Thi Grand Trunk Bailwat Co. of Canada (deft, 
below). Appellant, and Brkwstir (plff. 
below), Bespondent 

SaU qf JmmoveabU — Hypathee not diteloted^ Re- 
medy (if purehater. 

The purchater qf real estate loho m not evicted nor 
disturbed in kit poeeeuion^ has no right to obtain 
the reeiUation qf the sale by reason <^ certain 
undischarged hypothecs registered against the 
property (Jar exceeding in afnount the whole 
capital of the purchase) and which were not 
declared to him in the deed, unieu the vendor 
sold with a stipulation qf franc et quitte. 

The appeal was from a judgment of the Supe- 
rior Court at Montreal, setting aside a sale made 
by the railway company to the respondent of 
certain lots of land situate in the village and 
parish of Longueuil. The judgment also con- 
demned the Company to repay to the respon- 
dent the sum of $6,667.50, as comprising the 
amount paid by the respondent on account of his 
purchase of the lots in question, and the value 
of improvements made by him on the property 
since the date of the purchase. 

The ground on which the cancellation of the 
sale was demanded was that encumbrances for 
large amounts had been found to exist on the 
property. The respondent purchased the lots 
in question in 1872 for the sum of $2,430, of 
which $607.60 was paid in cash at the passing 
of the deed, and the balance of $1,822.60 was 



to be paid in four equal annual instalments of 
$465.13 each. The sale was made with promise 
of warranty against all mortgages and encum- 
brances. The respondent aiter taking poiwpwion 
of the property so acquired by him built on s 
poition of it, and made various improvements, 
and sold portions of it. Since these expendi- 
tures and sales were made he had discovered that 
there existed two encumbruices on the whole 
property, of which these lots formed a part, 
namely, one in &vor of the Seminary of St. Sul- 
pice for $100,000, and another in ftivor of the 
British American Land Company for a like sum 
of $100,000. 

The Company, by demurrer, pleaded that 
there was no allegation of eviction, nor did it 
appear that there had been any attempt to 
evict the present respondent from the property, 
and he was not entitled to ask for the resiliation 
of the deed. This plea was overruled, as well 
as a second demurrer, setting out that the only 
conclusions which Brewster ought to liave taken 
were that, in consequence of his being troubled, 
or fearing trouble from the hypothecs, he be 
authorised to delay payment of the balance 
until the vendors should cause the trouble to 
cease, or give him security against the same. 
The other pleas were also overruled, and the 
action maintained. 

MacraCf Q. (7., for appellant: — There is no 
clause of franc et quitte in the deed, and the 
respondent is only entitled to delay the pay- 
ment of the balance until security against trun- 
ble is given him. Even if the action were held 
to be well founded, the amount awarded by the 
judgment is excessive. 

L. H. Davidson for respondent:— Although it 
is true the respondent had the right to delaj 
the payment of the balance of the purchase 
money, yet he has also the right to have the 
sale annulled and to recover danuiges. The 
former remedy would be of no benefit to him 
under the circumstances of this case, because it 
would not protect his improvements, and would 
not enable him to give a good title to others. 
The property would be left dead on his hands. 
The judgment annulling the sale was the only 
remedy which afforded the respondent redress. 

DoRiON, C. J. The question in this case is 
whether the purchaser of real estate can demand 
the resiliation of his deed of purchase, on the 
ground that the property is subject to hypothecs 
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which have not been declared by the vendor. 
The respondent) in 1872, purchased from the 
Grand Trunk Company ceitain lots of land 
situate in the village and parish of Longueail 
The price was $2,430, of which $607.80 was 
paid in cash at the passing of the de^d, and the 
balance, $1,832.50, was to be paid in four equal 
annual instalments of $455.12 each. The deed 
<>ontained a warranty against all mortgages and 
encumbrances. The respondent took posses- 
sion and made improvements, and sold portions 
of the land. Some years after his purchase he 
bronght the present action to resiliate the deed, 
on the ground that he had discovered the exist- 
tnce of two hypothecs for a large amount which 
affected the property so acquired by him as well 
as a larger extent of land. The action was main- 
taiued by the Court below, and the wle to res- 
pondent was annulled. The appellant com- 
plained of this judgment, on the ground that 
the respondent was only entitled to withhold 
payment of the balance of the purchase money 
until he was secured against trouble on account 
of these mortgages. The Code has made some 
changes in the law on this subject. The vendor 
now cannot sell property which does not belong 
to him, and the purchaser is entitled to have 
such aile annulled. It follows that any defect 
in the title, even before the purchaser is troub- 
led, 18 a good ground for the resiliation of the 
ml«. Where, however, the purchaser is merely 
<*xp<>iicd to be troubled by a hypothec on the 
property, he is only entitled to retain in his 
handtj the price of sale, or balance of the price, 
until the vendor removes the hypothec or gives 
M'CDrity, Art 1535 is in point. Here there is no 
ttipuUtion that the property is sold free and 
clear, but only the ordinary warranty against 
trot ble. (His Honor then referred to the authors 
writing upon the provisions of the French 
Code, who all make the distinction between 
tear of trouble from hypothecs and defect of 
title.) It is a hardship perhaps to the purchaser 
of $2,000 worth of property to find that it is 
affrcted by hypothecs to an enormous amount. 
Futthe purchaser in such case is not without 
remedy: he may obtain a ratification of title. 
If the mortgagees intervene, he can call upon 
the Gmni Trunk to guarantee him agtunst 
trouble, or to remove the hypothecs. The pur- 
( ba.ser here did not ad< pt this course : he made 
improvements, and then asked to have the sf^e 



set aside and to be paid for all his improvements. 
The law does not give him this right, and the 
judgment must therefore be reversed. 

Bamsay, J. This case is an action by the re- 
spondent to set aside the deed of sale of certain 
lots of land sold by appellants to respondent, 
for the sum of $2,430, because the said lots 
were subject to an hypothec of $200,000. The 
point submitted is very important owing to 
the voluminous commentaries on the altera- 
tions of the law in France under the Code, and 
I may add, by the able opinion of the learned 
judge in the Court below. 

There can be no doubt that under our law 
before the Code an hypothec was not a trouble 
de dr<nty and no action would lie to set aside a 
deed of sale, because the property was hypothe- 
cated, unless there was the clause oi special 
warranty, commonly called the stipulation of 
/ran^ et qtUUe. But it is contended that this 
was a mere subtlety of the old lawyers, and 
that fundamental changes have been intro- 
duced by the Code which have necessarily ab- 
rogated the old law in this respect, or at all 
events warranted the inttroduction of what is 
contended to be a sounder doctrine, and that 
these changes are operated particularly by 
Articles 1065, 1492 and 1535 C. C. 

As to the subtlety, it seems to me that the 
reproach may very fairly be retorted on the in- 
novators. The old rule of law was laid down 
to check subtlety. Of course it is very easy to 
imagine cases of hardship under the old law, 
but they are not diminished or decreased by 
the rule now sought to be introduced. A title 
without any encumbrance is very rare, and a 
purcliaser in bad fiiith might, in almost any 
case, stir up a very tangible defect in a title 
which really presented no practical danger. 
Therefore it was the old jurista said that the 
deed of sale, unless there were other words than 
the ordinary clause to garantir eontre toua dontf 
douairetj &c., only warranted the possession and 
enjoyment of the thing sold, 

Troplong, with his usual facility, has under- 
taken to establish that the Code Napoleon has 
changed the old law. After invoking the forty 
years of social regeneration which had elapsed 
between the time Pothier wrote and the Code 
became law, the re-tempering of the law by the 
revolution, the necessity of contemporary in- 
terpreters, and the originality of the Code, be 



36 



THE LEGAL NEWS. 



proceeds to define the siructure he proposes to 
demolish. 

The least diuiger that seems to menace the 
world is the want of contemporary interpreters 
of the law. A more striking one is the deluge 
of words which envelope and obscure the 
simplest propoKitions. I trust we have not 
to make a profesnion of faith in the French 
revolution before we arrive at a conclusion as 
to the meaning of a text of Canadian law. 
The object of our investigation Ik to determine 
whether our Ck)de by its terms altered the old 
law of France, and not whether Mr. Troplong 
and the writers who have followed him, have 
given a particular significance to similar terms 
in the French Code under the influence of 
revolutionary excitement. 

The first part of his argument to which I 
must take exception is hiK Shsumed account of 
Pothier's doctrine. He says : " Une des pre- 
mieres regies que je trouvo exposees dans le 
Contrat de VenU de Pothier, c'est que le vendeur 
n'cst pas oblig6 de rcndre Pat^heteur proprietai- 
re.*' This is a totally disingenuous mode of 
stating Potbier*s doctrine, which happens to 
be precisely that of the Roman law. What he 
explains in the amplest manner is, that this 
failure to make the purchaser proprietor is not 
that the vendor is to reserve the property of 
the thing sold, but that in case of attack he is 
only to defend the purchaser's title— in fact, to 
make it good. This principle is so manifestly 
reasonable that it has been impossible to 
eradicate it from the code, and where the most 
radical change is made, as in Art. 1487, it is 
immediately followed by an article declaring 
that the sale by the non-proprietor becomes 
valid by his becoming proprietor. 

Mr. Troplong next finds the root of the 
change in the terms of Art. 1683 C. N. (See 
1472 C. C.) It is not easy to find the cogency 
of this argument. Art. 1683 abolishes the ne- 
cessity of tradition as between the parties. Onr 
article, copied from it to some extent, goes a 
little further seemingly, but it evidently has 
the same meaning. He then goes on to say 
that Art. 1604 C. N., has changed the law, 
because it dec^lares that, *^ La d^livrance est le 
transport de la chose vendue en la puissance 
et possession de Tacheteur." (l Yente, p. 368.) 
Now, this, he says, is yatix." It is certainly not 
a new mode of expresfing what the Uw ia, for 



Troplong admits that the article is borrowed 
textually from Domat. We therefore come 
down to this, what is meant by having the 
thing in your puissance et posseuUmf It ii 
quite evident that the voiir de Cassation n'M 
dfplaise k M. Troplong, to adopt his own sar- 
castic form, was quite justified in Baying that 
the legislature having used the words of the old 
law, it was for the Court to attach to them the 
meaning the old law attached. This becomes 
more evident by referring to Art. 1603, C. N. 
^ II (le vendeur) a deux obligations principales, 
celle de dolivrer et celle de garantir la chose 
qu'il vend.' 

So far, then, there is no text of new law id 
France, but it is contended that Article 1653, 
C. N., shows that Troplong's mode of dealing 
with ihe other articles adverted to is alone ad- 
missible. It is said the law specially allows 
the purchaser to refuse payment of the price if 
there is jutte st^et de craindre d'Hre irouhli^ ^e. 
therefore there is the right to sue to eet aside 
the sale, because the vendor has ftiled to per- 
form an essential part of his bargain. Trop- 
long does not go so fiar. (No. 614). Boileux does 
(5. p. 728), and if Troplong's argument is to be 
adopted as to the change of law, it seems hardly 
possible to stop where he does. Bat the g< dc- 
ral rule of interpretation is to restrict the ex- 
ception to the case provided, so that if the 
argument of Troplong is bad without Article 
1653, it is bad with it. 

Whatever may be the view prevailing in 
France, here the jurisprudence is pretty fairly 
established by tbe case of Talbot r. Beliteau 
decided at Quebec in Review in 1876 : of Hogm 
V. BemieTf in May, 1877 ; and of Parker v. FeiUm^ 
in June of the same year. 

The enormity of the amount of the hypothecs 
affecting this property is insisted on in the 
judgment It is evident that if the principle 
relied on be true, the right to have the deed 
set aside must exist the instant the hypothecs 
exceed the unpaid price. 

I am to reverse. 

The judgment in appeal is as follows :— 

« Consid^rant que par I'acte de vente du 20 
d6cembre 1872, con sen ti par la compagnie 
appelante k Pintimd, devant mattre Theodore 
Doucet, notaire, Pappelante a vendu k rintime 
les lots de terre d6sign6s au dit acte et en la 
declc^ratiOQ ei^ c^tt^ cause, ayec prongiesse de le 
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garantir de ions dons, donaireSi substitutions, 
alienations, hypotheques et autres empdche- 
ments quelconques, mais sans declarer que les 
dite lots de terre fussent francs et quit'es de 
toutes chaiges et hypotheques ; 

*' Bt considerant que lorK de la dite vente il 
exit^tait sur les dits lots de terre deux hypo- 
theques qui avaient 6te enregistrees au bureau 
d'cnregistrement du comtc dans lequel sont 
fdtu^s les dits immeubles, dont Tune en faveur 
du Seminaire de St. Sulpice de Montreal, et 
Taaireen &veur de la compagnie connue sous 
le nom de British North America Land Com- 
pany; 

" £t consideiant que lorsque Tin time a port6 
cette action, il n'avait pas cte trouble pour le 
paiement des dits hypotheques ; 

'' Et considerant qu'en vertu de ] 'article 1535 
du Code Civil) I'intime, k raison du trouble 
Auqnel il eat expose par suite de Texistenco 
des dites hypotheques, ne pent demander k 
differer le pidement de^ son prix d'acquisition 
jusqu'i ce que I'appelante ait fait disparaitre 
ces hypotheqnes ou lui ait fourni caution ; 
**'£t considerant que la clause de garantic 
contenue au dit actc de vente ne contient 
aucnne dtipulation contraire aux dispositions 
de I'article 1535 du Code Civil ; et que IMntime 
n'a pas le droit de demander la resolution du 
ditacte do vente k raison des dites hypoth6- 
qaes tant qu'il ne sera ni trouble dans f^a pos- 
session ni evince des Hits lots de terre ; 

"■ £t consideiant qu'il y a erreur dans le juge- 
ment rendu par la Cour de premiere instance le 
28 £lvrier 1880 j 

^ Cette Cour casse et annule le dit jugement 
du 28 fevrier 1889, et procedant k rendre le 
jugement que la dite Cour de premiere instance 
aunit d& prononcer, renvoie Taction de i'inti- 
me avec depens tant en Cour de premiere ins- 
tance que sur cet appel." 

Judgment reversed. 
(7. Macrae, Q.C^ for the Appellant. 
L. H, JkmdtoHf for the Bespondent. 



COURT OF QUEEN'S BENCH. 

MoNTBKAL, January 27, 1883. 

DoBioH, C. J., Monk, Tsssiir k Baby, JJ. 

DouTRi (deft below), Appellant, and Sharplet 
et al. (plffiB. below), Bespondents- 

fiDempUoni/rcm t»izuft^^BaU dress. 



Held, eonfirming the judgment of the Superior Court 
(4 L.N. 185), that a ball dress is not exempt 
from seizure as coming toilhin the designation 
oj " ordinary and necessary wearing apiHirel" 
C. C. jP. 556. 

The appeal was from the judgment rendered 
by Mr. Justice Mackay in the Superior Court, 
May 28, 1881, a report of which will be found 
at page 185 of 4 L. N. 

The case was submitted on the factums. 

The appellant by her factum submitted the 
following argument : — 

La cour inferieure a juge a priori^ quMme robe 
de bal n'etait pas un vetement necessaire ou 
ordinaire. 

Est-ce \k rintention de la loi ? N'est-il pas 
plus prudent, plus sage et plus rationel d'cxa- 
miner les circonstances qui eniourent chaque 
cas particulier et de decider d'apres I'examen 
des faits ? II va sans dire qu'une robe de bal, 
un habit de riche fourrure, etc., seraient des ob- 
jets de luxe pour la classe ouvrier« ; ils ne se- 
raient pas des vetcments ordinaires k cette 
classe ; mais lorsqu'il s'agit de personiies occu- 
pant un certain raug dans la societc, ces v^'to- 
ments sont ordinairement en usage. Dans 1 cs- 
pece, la veritable question est de savoir si une 
robe de bal est un article de toilette neccssairc 
k uuo personne da sexe qui vit dans un milieu 
social Tobligeant k porter une semblable toi- 
lette. Or c'est le cas ici, et cette distinction 
aurait du apporter un temperament au principe 
enonce dans le jugement. II est prouve en fait 
par deux temoins (preuve qui n'a pas ete con- 
tredite) que la robe en question etait n^cessaire 
k Tappelante, que c'est un article de toilette 
ordinairement porte par les dames de la position 
sociale de Fappelante. 

The Court unanimously confirmed the judg- 
ment. 

Lareau j* Lebet^, for Appellant. 
Buder j* CookSf for Bespondents. 



COUBT OF BEVIEW. 

Montreal, January 31, 1883. 
Bainvillb, JiTTt, Buchanan, JJ. 

Boss v. Damb Antoinittb Prudhommb et vir. 

Marehande PMiquf'^Registration under C, C. P. 

dSl^Penalty. 

Held, that the pentUiy enacted by C. C. P, 981, trith 
respect to married women Cflrrying on trade 
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wUhayt deHvfrina to ike froikimotafy amd iv- 
gutrar tks (kelaration therein meniionedf it 
not intended to apply to eaeet where a married 
woman ie carrying on a petty bueineu, with a 
etock qf the value qfa/ew doUara only. 

The judgment inscribed in Review was ren- 
dered by the Superior Court (Loranger, J.), 
Sept. 30, 1882. 

The action was brought under Article 981, 
C. C. P., against Dame Antoinette Prudhomme, 
of Longueuil, wife of Oscar Marion, cook, for 
the penalty of $200, for fiiilure to make the de- 
claration as marehande publi^ue required by the 
article above mentioned. 

The defence was that the defendant was a 
poor woman endeavouring to support herself 
and four children, and merely kept a small 
fruit store, with a stock worth not more than 
$5 or $6; and that the present action was 
instituted maliciously by the plaintiflf, and for 
the purpose of revenging himself for the loss 
of a suit. 

The Court below dismissed the action, the 
reasons being as follows : — 

« Consld^rant que la difenderesse faisait le 
commerce seul et pour son propre compte sous 
le nom de '< 0. Marion,' et qu'elle n'etait pas 
obligee de faire enregistrer la declaration exi- 
ghe pour le cas de soci6t68 ; 

u Consid^rant que le commerce tenu par la 
difenderesse n'est pas contempl6 par les dis- 
positions de la loi qui exige la production et 
I'enregistrement d'une declaration ; 

<< Consid^rant que I'action du demandeur est 
mal fondle ; 

*< La Cour d6boute la dite action avec depens, 
*c." 

Bainvillb, J., said this appeared to be one of 
the cases where the maxim de nUnimit non curat 
lex might be applied. The defendant had a 
small fruit and candy shop, the value of the 
stock being only $10 or $12. It was not the 
intention that the law which made registration 
compulsory on the part of married women 
trading, under a penalty of $200, should apply 
to such cases. 

Judgment confirmed without costs. 
J.P,Cooke^ for plaintiff. 
FeUetier f Jodoin^ for defendant. 



CHANOBS IN ENGLISH LAW. 

The London Standard of Jan. 3, notices as 
follows two important changes in English 
law : — 

Among the many legal reforms which became 
law on the 1st. inst., that of which the working 
effect will be most anxiously watched ia ibe 
Married Women's Property Act, 1882. No 
piece of domestic legislation in modem times 
has ever effected such a sweeping change as 
this statute. It is not too much to say that it 
affects the whole community, since it alters the 
relationship between husband and wife, and 
does away with many of those old maxima of 
the Common Law which have hitherto been re- 
garded as sacred. At Common Law a married 
woman bad formerly no existence apart from 
her husband. She was incapable of acquiring, 
holding, or disposing, by will or otherwise, of 
any real or personal property whatever. She 
could neither sue nor be sued upon contracts 
entered into by her, for they were absolutely 
void ; and it was her husband only who was 
liable for torts committed by her during mar. 
riage, or who could claim damages for torts 
committed against her. According to the doc- 
trine of the common law, indted, a woman's in- 
dividuality became absolutely efiiaced by mar- 
riage, and she possessed, practically, no rights, 
and no liabilities. The courts of Equity, how. 
ever, in order to protect the wife, invented' the 
doctrine of separate estate, and from time to 
time various Acts were passed by which it was 
provided that any property could be settled 
upon a woman for her sole and separate use, and 
in such a manner that it should be absolutely 
protected from any interference on the part of 
her husband, whether with or without her con. 
nivance. Similarly, she was entitled, in certain 
cases, to dispose of her property by deed or will ; 
her wages or earnings in any employment or 
trade in which she was engaged apart from 
her husband were declared to be her own pro- 
perty. She could efiect an insurance upon her 
own life or the life of her husband for her sep- 
arate use ; she could maintain action in her own 
name for the recovery of her separate estate. 
Sucb, amongst others, were the rights of mar- 
ried women until Monday last, when the new 
statute came into operation. By this Acta wife 
acquires an absolute and uncontrolled power of 
acquiriiig, bol<Un^, disposing, ordealii^ with 
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real and penoaal propertj withoat any limita. 
tions whaterer. She is, indeed, in ezactlj the 
same position, with regard to propertj as if she 
bad no husband. In the same way she can 
enter into contracts and be sued upon them to 
the extent of her separate property, and, gener- 
ally, legal proceedings may be taken against her 
alone, in all respects as if she were a feme eoU, 
Again, if a married woman enters into any con- 
txact, in the absence of evidence to the contrary, 
she will by so doing bind her separate 
property, and not only that which she may 
then be possessed of, but also all that 
she may subsequently acquire. Further, if 
she carries on a trade apart from her husband 
she may be made a bankrupt — a proTision which 
is of importance in defining her new ttatue, 
although it is not entirely new. Thus, accord. 
ing to the custom of the city of London, which 
also obtained in a few other cities, hfeme covert 
could trade on her own account, and be made a 
bankrupt. Again, if she were judicially separ- 
ated from her hnsband, or if he were eiviliter 
aortiiuf, or undergoing a sentence of penal ser- 
ritude, a wife might have been subject to the 
bankruptcy laws, since she in these cases pos- 
sessed certain powers of contracting. But with 
these exceptions the rule is new. It remains to 
be seen whether a married woman will be held 
liable to be committed to prison in de&ult 
under the Debtors' Act — a contingency which 
seems to follow, as a matter of course, upon the 
change in her position. All women who marry 
subsequently to yesterday will be entitled to 
hold all property then belonging to or after- 
wards acquired by them as their sole and separ- 
ate property, and, similarly, all property in 
future acquired by women already married will 
belong to them as if they were still single. An 
important proyision of the Act is that relating 
to the deposits of married women in Post-office 
or other sayings banks, its general effect being 
that, iq>art from all questions as to the date of 
the marriage, the fact of any deposit in any 
bank or any stocks or shares standing in the 
name of 9^ feme covert is prima facie evidence that 
she is beneficially entitled thereto, and that she 
is empowered to give a good discharge for the 
mne. The position of a husband and wife 
living apart is materially altered by this Act. 
They are placed in much the same situation as 
if they were strangers, and can take criminal 



proceedings against each other for the protec- 
tion of their separate property, and give evidence 
against each other. Many of the new pro- 
visions need to be judicially construed before 
their effects can be rightly gauged, but i nough 
has been said to indicate that the law relat- 
ing to the property of married women has 
undergone a most drastic reform, and, bene- 
ficial as may be many of the privileges which 
wives now possess, it is to be feared that the 
Act will be found to cut both ways. 

Scarcely less sweeping are the general effects 
of the Settled Land Act. Briefly put, its object 
seems to be to give every limited owner in pos- 
session of land full power to deal with that land 
in every way, just as if he were a prudent and 
well-intentioned absolute owner in possession. 
At the same time, fiicilities have been given 
for making outlays upon the land, and the 
rights ot persons interested in remainder, or 
otherwise, are by no means lost sight of. Many 
of the provisions of the Act have, it is true, 
long been customarily and voluntarily inserted 
in settlements, and the same powers which have 
frequently been exercised by trustees will in 
future belong to the limited owner in possession. 
Thus, a tenant for life may now sell a settled 
estate, or any part of it, or "any easement, 
right, or privilege of any kind over or in rela- 
tion to it." He cannot, however, sell the man- 
sion-house and its demesne without the consent 
ol the trustees of the settlement, or an order of 
the court. Considerable difficulties exist in 
predicting the efiect of a great part of the Act, 
since it is so worded that until judicial deci- 
sions have been given it will be impossible to 
say what limits there may or may not be to the 
rights and liabilities it confers and imposes. 
Again, the tenant for life may exchange the 
settled land, or any part of it, for other land, 
or he may concur in making a partition where it 
is held in undivided shares. He may also 
lease the land for any purpose — on a building 
lease for any term not exceeding ninety-nine 
years, on a mining lease for no longer than sixty 
years, and on any other lease for any term not 
exceeding twenty-one years. Further, a tenant 
for life impeachable with waste may, on obtain- 
ing the leave of tne trustees of the settlement, 
or an order of the court, cut and sell *< timber 
ripe and fit for cutting :" but it does not appear 
who is to decide upon what trees are to be 
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included under that term. Upon these lines 
are ftamed the powers which may be exercised 
under the Act, and the protection which is 
afforded to all persons entitled in remainder is, 
perhaps, scarcely commensurate with them. 
Thus the tenant for life must, before taking 
any such steps as those to which we have 
already referred, give a month's notice to each 
of the trustees of the settlement, and to the 
solicitor for the trustees — a provision which it 
has already been suggested will render it " a 
prudent precaution for trustees who wish to 
exercise with strictness their powers of supervi- 
sion expressly to appoint from time to time a 
solicitor to be their agent to receive such 
notices/' Again, the trustees may, if they differ 
with the tenant for life as to his mode of exer- 
cising his powers under the Act — a contingency 
which is certainly (blt from being improbable— 
apply to the court for directions. "Capital 
money " arising under the Act is to be handed 
over to the trustees or paid into court, accord- 
ing to the choice of the tenant for life, and 
stringent rules are laid down for its investment. 
The general purport of the Act is to defeat 
unreasonable settlements, and to take aw \y the 
power which is often wantonly exercised of so 
tying up property that it becomes almost im- 
possible to manage it advantageously. That 
there was urgent necessity for legislation in 
this direction is certainly tnie ; but it is as 
yet too soon to predict liar, the complicated 
powers and restrictions which tins Statute 
creates will work smoothly, and in any event it 
cannot fail to prove a fruitful source for litiga- 
tion for some time to come. 



LE MORI' VIVAliT. 
A singular trial took place at St. Louis recent^ 
]y. It appears that a Mrs. Wackcrle has been 
making claims upon insurance companie.s, pre- 
tending that her husband had been killed at 
Slirevepoi-t, La., by being run over by a tiain of 
cars. The .^tna Life Company after being sued 
on a policy and losing the case, discovered 
Wackerlc, in life, in California, and obtained a 

new trial, at which his identity was proved and 
the jury gave their verdict for the company. The 
judge observed : "This testimony conclusively 
establiKhes that Wackerle, the identical person 
whose life was insured, is still living, and un- 
masks one of the boldest and most scandalous 
schemes of fraud upon the defendant, the court 
and her own counsel ever conceived and carried 
to the verge of success." But more recently 
Mrs. Wackerle sued the Mutual Life Company 
In St. Louis, and obtained a verdict. Mr. Wack- 



erle was present in Court, and was identified by 
his brother and by scores of neighbonrsy bat the 
jury, astute gentlemen that they were, evldezitly 
thought that they knew better. Wackerle nai^ht 
seem to be alive, but they determined that be 
was dead, and so the Company was condemned 
to pay Mrs. Wackerle upwards of six thoosaiid 
dollars. 



FLOWERY JUDGMENTS. 

We propose to go to Georgia when the sober 
reason of our northern courts ceases to content 
us. Georgia is (or was) the home of Jadge 
Bleckley, whose poetic effusion " In thm Matter 
qfReU " is to be found on page 185 of our third 
volume. And Georgia, too, is the fiavoreti 
abode of another Justice — a Justice of the Su- 
preme Court — who clothes an opinion, on a 
question of taking private property by the ex- 
ercise of the delegated right of eminent domain, 
in the following glowing colors : 

<< Here is the home of a man venerable in age, 
in which he has resided with his family for 
thirty-eight years, planted by the side of the 
limpid stream, whose waters he utilizes as they 
flow. He has gathered around him by indostry 
and toil the fruits and flowers of the season, the 
comforts and conveniences of a well-arranged 
and much-loved homestead. Around it cluster 
the memories of a life-time, treasured in com- 
mon with those who have grown under his care 
from infancy to manhood and womanhood 
under its broad and protecting shadows. In it 
he was gently descending to old age, loving 
that quiet and seclusion to which the heart of 
the old so strongly cling. But the spirit of 
the age demands this homestead for its iron 
track upon which its iron steeds may travel to 
meet the alleged necessities of trade and travel, 
or to extend their corporate power and dominion. 
If the beauty of this homestead is to be invaded 
and marred, its comforts to bo imperiled and 
its sweet quiet and seclusion to be broken upon 
with ringing bells, shrieking whistles and thun- 
dering trains — ^let the corporation, in the lan- 
guage of the Constitution, * first pay adequate 
compensation to the owner thereof" 

That a judge should have a turn for poetry 
is not surprising. Better judges than Sir 
William Jones have been devoted to it. But, 
in Georgia, apparently, some of the judges 
carry their poetic mood to the Bench. They 
cannot con the accustomed task, but like the 
urchin in "The Schoolmistress," their eyes 
stray from the prosaic brief to "the work so gay 
that on their back is seen." However, if judges 
give us poetry from the judgment seat they 
should not put us off with false coin. It is too 
excruciatingly charming to have the «iron 
steed " trotted out in a judgment. If these 
be the deliverances from the Bench what must 
the harangues at the bar be like 7 
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She gegMt ,g«t/5. 

Vol. VI. FEBBUABY 10, 1883. No. 6. 

GRANT T. BEAUDRT, 

It appem that Mr. Justice Gwynne did saj 
that the decision of the Court of Queen's Bench 
on the merits of this suit was << extnirjudicial 
and unwarranted,'* and therefore the special 
correspondent was justified in saying that the 
learned judge had eefuurtd the Court of Queen's 
Bench. It is difficult to conceive expressions 
more offensiye. 

The effect oi such a denunciation will pro- 
bably, however, he less striliing than Mr. Justice 
Gwynne expected. It will not hurt the reputa- 
tion of that Court, and it cannot well hurt his. 
It Koggests, however, two reflections. The first 
is, why so much passion ? The decision of the 
Court of Qneen's Bench only declares the 
Orange association to he illegal in the Province 
of Quebec ; so that an Orangeman might sit in 
judgment in the case of Orani v. Beaudry with- 
out fear of recusation, provided he confined the 
demonstrations of his Orangeism to the western 
lAuliofthe Ottowa. 

The second reflection is that in declaring that 
the decision of the Court of Queen's Bench, as 
to the merits of Orani v. Beaudry^ was extra- 
jodicial and unwarranted, Mr. Justice Gwynne 
blufidered in his law, as is his wont. 

The general rule is, that all the issues in a 
sait are within the jurisdiction of the Court. So 
eTen in the Roman law where the judge was 
charged by a formulary, he could go heyond it, 
with the consent of parties. Pothier, Pandectes. 
Brterd Neuville 3, p. 660. § de rejud I. 26. 

And it is only hy exception that the Court 
abstains from exercising its full power. " Cum 
*vAa tuni tapUa^ non Unetur nmul dt omnibut 
•nUenliam dieere." C de tent, et interloe. I 16. 

The Supreme Court was therefore acting with- 
in its right when it abstained from judging on 
the merits ; bat to say that it would have been 
extra-judicial to decide on the merits is simply 
nonaense. 

A8 to the opportunity of deciding the ques- 
tion, since it was within the jurisdiction of the 
Cotrt, it is unnecessary to argue. The parties 
deiired it, the Court was fully prepared on the 
point) and since the Supreme Court has not ven- 



tured to say the decision was wrong, it remains 

as a warning to the ill-affected — a warning, the 

good efiiect of which, the Supreme Court has 

had the tact to impair, if it has not had the 

courage to destroy. 

B. 



8TRAN0E TRANSLATIONS, 

The laborious striving, on the part of certain 
French Canadians settling in the United States, 
after a literal rendering into English of their 
names, or, in some cases, the mere sound of 
their names, shows that their aim is to trans- 
late and not to change. A New York corres- 
pondent says he is acquainted with one 
Magloire Vincent who now rejoices in the ap- 
pellation ot « My Glory Twenty Hundred 1 " A 
Pierre Chabot has become « Peter Catshoe " (why 
not " Puss in Boots ?"); Noel Vien subscribes 
himself " Christmas Coming " ; Joseph March- 
terre is now *< Joseph Sidewalk " ; Noel Prairie 
is » Christmas Meadow " ; Toussaint Cote, " All 
Saints Side " : Joachim Poulin, <« Washington 
Colt " ; Noel Trudeau, " Christmas Waterhole " ; 
Jean Phaneu^ <<Jack Makes-nine"; Vincent 
Archambault << Twenty hundred Arch in 
beauty. " Magloire Benoit has evidently been 
hard pressed for a translation, and has turned 
his name into « My Glory by Night 1 ", which 
sounds like a bad pun on his patronymic. 

Mark Twain has recently learned, from a de- 
cision of the United States Circuit Court, that 
his nom de plume may be stolen with impunity. 
An author who does not protect himself by ob- 
taining a copyright cannot complain if his 
books are republished with his own name or his 
nom de plume on the title page. Imagine the 
feelings of "My Glory by Night" if, having 
gone to bed in the happy conviction that he 
was the sole possessor of the name, he should 
wake up to find that somebody had arrayed 
himself in the borrowed splendour of a similar 
title! 



THE TAKING OF EVIDENCE. 

At a meeting of the (General Council of the 
Bar, held at Quebec on the 2nd instant, it was 
decided to recommend to Government that reg- 
ular court stenographers should be appointed at 
fixed salaries, and that a number of copies 
of the evidence should be made by means of 
type-writers for the use of judges and lawyers 
in appeal cases, these official stenographers to 
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be paid from a certain rate per folio collected 
by the prothonotary in each district. It was 
also recommended that the fees for admission 
to the study and practice of law be raised to 
meet the expenses of holding examinations, and 
for the more perfect organisation of the Bat. 
The Council had an interview with the Hon. 
Mr. Moussean, who promised to give the mat- 
ter his attention, and to bring it before the 
House at an early date. 



INSOLVENT ESTATES, 

It is worthy of note that aft«r nearly three 
years' experience without a Bankrupt Act, the 
Montreal Board of Trade continues to be opposed 
to legislation for the discharge of insolvents. 
But in abolishing the Insolvent Act In April, 
1880, the Parliament of Canada omitted to make 
uniform provision for the equal distribution of 
the assets of bankrupt estates. The Montreal 
Board of Trade in seeking to elicit an expression 
of opinion on this subject, from commercial 
organisations throughout the country, with the 
view of submitting a Bill to Parliament They 
say : ^ Since the repeal of the Insolvent Act of 
1875 and amendments the mercantile commun- 
ity has had to depend upon the imperfect and 
widely differing systems for collection of debts 
prevailing in the different provinces of Canada. 
It is almost needless to add that the means 
provided by the provincial laws are most inade- 
quate for the purposes contemplated by this 
board. It is believed the business men of the 
Dominion feel that in these circumstances a 
general and uniform law for the equitable dis- 
tribution of the assets of persons who are no 
longer able to pay the full amount of their debts, 
and who are virtually at the mercy of the bailiffs 
of every creditor, is a pressing necessity." They 
expect that if there shall appear to be a concur- 
rence of opinion in favor of an efficient mea- 
sure that will provide an inexpensive method of 
distributing the assets of an insolvent among 
his creditors — a measure that will grant relief 
without encouraging insolvency — Parliament 
may be relied upon to give effect to the desire 
of the country. But they are careful to add that 
in asking for the enactment of such a measure, 
they are of opinion << that provision for compo- 
sition and discharge of insolvent debtors should 
be left entirely at the option of the creditors, 
because it appears that only in this way is it 



possible to avoid most of the complications inri- 
dent to previous^ legislation on the queatioD of 
insolvency." 



SUPERIOR COURT, 

MoxTRBAL, Jan. 31, 1883. 

Brfore ToBBAKOi, J. 

Weight et al. v. Galt. 

Iauot and Ustee — PrtmUet in un$t{f€ eondUUm — 
Retitiation qfLetue. 

Where the building Ua»ed woe in a dangerwu dm- 
dUiofij and w<u nnkin^j owing to weakneee of 
the foundation, and the Building Inepector <4 
the city had condemned it as tnue^ heid, that 
the leuee woe JuMtified in abandoning the pre- 
miMf , and wa$ entitled to recover Jirom the leeeor 
aU damagea thereby eufered by him. 

This was an action by tenant against land- 
lord for resiliation of lease and for damages. 
The lease was made to plaintiffs as saloon keep- 
ers at $15 per month for 21 montha from the 
1st August last. The plaintiffs complained that 
the building showed signs of tumbling down 
since 1st September, and on the 11th October 
the Building Inspector condemned it as dan- 
gerous ; that owing to the original defects in 
the construction of the building and in the 
walls and foundation thereof, the plaintiffs' 
business and their use of the premises were in- 
terfered with to an extent causing them great 
damage. On the 30th October plaintiflOi noti- 
fied defendant that they would leave the pre- 
mises on the 31st October, and tendered all rent 
to that date. The defvjndant joined issue with 
plaintiffs. 

PiB Curiam. It is in evidence that the 
Building Inspector, Olivier Rouillard, con- 
demned the building as unsafe and dangerous 
on the 11th October. He gave a notice in writ- 
ing and swears that its statements are true. 
Walbank and Fowler, both architects, testify to 
defects in the foundations, but Fowler cannot 
answer the question whether they are dangerous. 
Simeon Lebeau, carpenter and contractor, also 
testifies to defects. On the other hand, Louis 
BourKouin, Alex. C. Hutchison and Daniel Wil- 
son, while they admit the defects, say that there 
was no danger. Wal bank says that the building 
was considerably out of plumb. Fowler, exam- 
ining the building at the time of the trial in 
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November, sayB that on the east side at the 
back it is three or four inches off the perpen- 
dicolar, and in front seven inches off the per- 
pendicular. John M. Lee said that in one part 
the wall leans seyen or eight inches. The west 
wall bulged considerably. He would not like to 
live in the bailding. Gait, the lessor, examined 
as a witness^ says the building was moved back 
two or three years ago. I must therefore say 
that the evidence of the witnesses is contra- 
dictory as to the danger of the building. But 
ay attention has been particularly called to a 
protest by the lessor on the I7th October in 
answer to the protest of plaintiffs on the 14th 
October ; the notary, speaking for Gait, there 
says that, whereas by their protest the plaintiffs 
pretend that the building "is in a dangerous 
« condition (the cause being that a portion of 
^ the said building is sinking a little on account 
<* of the foundation not being strong enough), 
»and that the said Wright and Bent (plaintiffs) 
" require the said building to be properly re- 
** paired f " wherefore I, the said notary, inti- 
<* Bated to the said Wright and Bent that the 
^ said William Gait will have the said build- 
" ing properly repaired with all speed possible ; 
^ that the repairs have already commenced to 
**be executed by a competent builder; that 
"• proper props and supports have been put to 
u the said building in order to secure the said 
"building from sinking any more, or from 
'< suffering any further damage ; that no danger 
^ is now to be apprehended from the actual con- 
" dition of the said building, and that the said 
^ William Gkdt is ready to cancel the said lease 
"immediately if the said Wright and Bent are 
" agreeable and willing to do so ; biU if they con- 
" (ifNtf on the Moid Uaae^ they mutt accept and they 
" wiU be conridered ae ace^ing and aeeuming all 
^ the riak qf the taid buildinff^ and of all the 
"works which are required to be done and 
^ which will be done to the said building in order 
" to put the said building in a good, strong 
'and safe condition. •••••• The 

'-said Gait pretends that the said Wright and 
" Bent have not suffered any loss or damage of 
" any kind on account of the actual condition 
» of the said building, and that the said build- 
''iug is now safe from any danger whatever 
" on account of the strong supports put up to 
''the said building, &c.'* Here the lessees, plain- 
tifia, were told on the I7th October « tbey must 



it accept and they will be considered as accept- 
"ing and assuming all the risk of the said 
'< building and of all the works which are re- 
" quired to be done and will be done to the said 
« building in order to put the said building in 
^'agood, strong and safe condition.'' I have 
said that the evidence was contradictory as to 
the danger, but the landlord here utters a warn- 
ing, and the tenants may be held to have acted 
prudently in the abandonment. It is not 
necessary to await a catastrophe in order to 
prove a right. There is no question as to the 
obligation of the lessor to warrant a safe and 
peaceable enjoyment, which has been wanting. 
Therefore, the pretension of the plaintiffs should 
be upheld, and the inference follows that they 
are entitled to damages. The most serious 
items are the license, the fittings up and the 
profits. These dasiages are assessed at the sum 
of $409.66. 

Maenuuterj Hutehineon, Knapp j* Weitt for the 
plaintiffs. 

Davidson 4* Crose fbr the defendant. 



8UPEBI0B COUBT. 



MoNTUAL, January 31, 1883. 

Be/ore Torranci, J. 

Lahbirt v. Thk Grand Trunk Bailwat Co. or 

Canada. 

RaUway — Horte killed — Pr<tqf of Negligence* 

Where a hone woe found dead near the railway 
traekf and there toae no evidence at to how 
he was killedj but it was proved that the 
fence ae^'oining the track was in good eon- 
ditionf and it appeared that people passing 
through the gate in the fence qfUn Uft it 
open ; held, that the company was not liable. 

PiR Curiam. This is an action to recover 
the value of a horse alleged to have been 
killed on the 11th August, 1881, through the 
negligence of defendants, and their neglect in 
not keeping the fences separating the road from 
the land of one Isaie Goyette in good order. 
The horse was found dead at the bottom of a 
culvert on the railroad. He had escaped from 
the field adjoining through a gate. There is 
no evidence of the traia or locomotive having 
struck the horse or how he was killed. As to 
the condition of the fence through which the 
horse escaped from the land of Gk>yette^ the evi- 
dence is conflicting, but the (^urt prefers the 
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evidence of the defendant's employees as more 
satisfactory. There is this circumstance testi- 
fied to by several witnesses, that Isaie Ooyette, 
the proprietor, immediately after the accident, 
when asked to account for it, said that the 
fence was good and the gate was shut at night 
and found open in the morning, through which 
the horse escaped. It was a common practice 
for people passing through the gate to 
leave it open. It is a suspicions circum- 
stance that the proprietor transferred his claim, 
six months after the accident, to the plaintiff, 
described as a clerk, and that there was no con- 
sideration given, and that they were to share in 
the proceeds if successful against the company. 
The action was taken immediately afler the 
transfer. Why was the transfer made ? Prob- 
ably Isaie Ooyette, the assignor, had little con- 
fidence in bis claim. There was a case of 5im. 
ard V. St, Lawrence j* Ckamplain Railroad Com' 
/Miny, decided in appeal, 14 L.C.B. 406, which re- 
semblod this case in important respects. The 
Court here holds that the plaintiff has failed to 
establish his case. 

Action dismissed. 

Prifontaiite f Ma^or for the plaintiff. 

O. Macrae f Q.C, for the defendant. 



MASTER AND SERVANT. 

LIABILITY OF BMPLOYIK TO WORKMAN FOR INJUR118 
BE8ULT1N0 FROM NEOLIGINT PRRFORMANCK OF 
DUTIES WHICH THB EMPLOYER OWED TO THE 
WORKMAN. 

A correspondent asks us to publish the fol- 
lowing judgment of Ross, J., in the Superior 
Court, Vermont, General Term, November, 1882, 
in the case of M, R, IJaviif Administrator v. 
Central Vermont R. R, Co.: — 

Ross, J. The plaintiff's intestate, a locomo- 
tive fireman in the employment of the defen- 
dant, was killed December 10th, 18Y8, while dis- 
charging his duties in such employment. This 
action is brought to recover damages sustained 
by the widow and next of kin from the death 
of the intestate. The declaration charges that : 
on the above named day the defendant was op- 
erating the Rutland Railroad as lessee ; that 
the intestate was in its service as locomotive 
fireman on its passenger train passing over the 
railroad ; that thereupon it became and was the 
duty of the defendant to keep and maintain a 
sufficient and sate roadbed and track, and to 



use due and proper skill and care in fdmuhing 
and maintaining a suitable and sufficient road- 
way for the passage of its passenger tnuns ; and 
that the defendant so negligently and carelessly 
performed its duty in this respect thai the nad. 
bed became washed away and the intestate 
was thereby killed. This is the snbstance of the 
several counts in the declaration. 

The evidence showed that the accident oc 
cur red near Bartons vi lie on the Rutland Rail- 
road, and was caused by the washing cot of a 
culvert. The plaintiff claimed and gave evi. 
dence from which the jury have found that the 
culvert was in an improper condition, reanlting 
from the negligence and carelessneaa of the 
road master, bridge buildbr and section boss. 
The culvert had been washed out two or three 
times before. The last time before that occa- 
sioning the accident was by the freshet of 1869. 
It was then rebuilt by the bridge builder of the 
Rutland Railroad Company or of the trustees 
who were operating it, and the embankment 
over it was constructed by the road master of 
the same. The plaintiff claimed and gave evi- 
dence tending to show that^ in constructing the 
culvert, the bridge builder carelessly and negli- 
gently obstructed it by oonstracting an impro- 
per stockade of piles on the up stream side to 
prevent the drift wood and brash from bdog 
carried into the culvert by the brook thai 
flowed through it, and that the road master 
carelessly and negligently constructed the em- 
bankment above the culvert— and which was 
washed away on the occasion when the intestate 
received his ii\jnrie8,-^of loose and improper 
material. She also claimed and g^ve evidence 
tending to show that this defendant through its. 
bridge builder and road master had carelessly 
and negligently allowed these defects to remain 
during all the years it had been operating the 
road, and also that its section hoes had care- 
lessly and negligently allowed the stockade to 
become partially filled and clogged so that it 
farther obstructed the passage of water. The 
testimony further tended to show that the 
washout of the embankment above the culvert 
was occasioned by the stockade holding back 
the water so that it rose and ran over the em- 
bankment and washed out the loose and impro- 
per material of which it was constructed. It 
was not claimed by the plaintiff bat thai the 
defendant's bridge builder, road master and sec- 
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tioo bon were ordinarily skilfal and careful 
meo in their seTezal employments, nor that the 
defendant was goilty of any negligence in 
■electing and employing them. The plaintiffs 
evidence farther tended to show that the de- 
fendant entrusted the constraction and main- 
tenance of all the bridges and culverts on that 
division to its bridge builder, and that the con- 
struction and maintenance of the track and 
road bed of that division was entrusted to its 
road master who had under him section bosses 
each of whom had a gang of section men and 
had under the road master the care of about Aye 
miles of the track and roadbed. The plaintiff 
In the trial court contended that the negligence 
of its bridge builder and road master in caring 
for the culvert and in failing to keep the same 
m proper repair, both in regard to the improper 
construction and continuance of the stockade 
and the embankment above it was in law the 
negligence of the defendant, and the County 
Court in substance so held and instructed the 
joiy. The correctness of this holding and in^ 
struction is the principal question involved in 
the decision of this case. The other conten- 
tions of the defendant, that the declaration 
ihonld have alleged, that it had notice of the de- 
fects in the culvert and embankment, and that 
evidence of notice to its bridge builder and 
road master of these defects was improperly ad-- 
nutted, depend upon whether the bridge builder 
and road master so &r stood in the place of the 
defendant in regard to its duty and negligence 
to the intestate. That their knowledge of the 
defects and their negligence in regard thereto 
were in law the knowledge and negligence of 
thedefendanl The defendant contends that 
the bridge builder, road master and section 
boss were Hellow servants of the intestate in 
nnming its trains and operating the road, and 
that their negligence and want of care are not 
in law imputable to it, that it is not liable for 
the consequences thereof to the intestate or his 
representatiTes ; and that the consequence of 
such negligence was one of the risks which the 
intestate assumed when he entered upon the 
employment. It relies upon the decision of 
Haid vs. the Vermont and Canada B. B. Co., 32 
7t 473. In the light of that decision it must 
be confessed that they were fellow servants with 
the intestate In the general work of operating 
the road. Since that dedtion was promulgated 



the general subject of how fer and when a mas- 
ter is liable to an employee for injuries result- 
ing from the negligence of a co-employee has 
been often before the courts of last resort in 
this country and in England, and has been much 
considered and discussed. The conclusions 
reached have not been uniformly the same. 
The genera] principles underlying the deter- 
mination of the duties and liabilities of the 
master and of the risks which the servant as- 
sumes by entering upon the employment, are 
very generally agreed upon. 

Where the employment is hasardous it is 
very generally agreed, that the master assumes 
the duty of exercising reasonable care and pru- 
dence to provide the servant a reasonably safe 
place and reasonably safe machinery and tools 
to ezerci8e|the employment, and to maintain the 
place (track) machinery and tools in a reason- 
ably safe condition during the time of such 
employment. 

He also assumes the duty of exercising the 
same measure of care and prudence to provide 
suitable materials, suitable and sufficient co- 
servants to properly exercise the employment 
or carry on the business. Where this duty is 
discharged by the master, the servant assumes 
all risks and haaards attendant upon the exer- 
cise of the employment, or performance of the 
work, including those resulting from the neg- 
ligence and carelessness of co-servants. 

The diversity in the decisions has arisen in 
determining who are co-servants in the common 
employment, and whether the master is to be 
charged with the negligence of an employee who 
in some parts of the employment is discharging 
a duty incumbent upon the master. Some courts 
have held that the master is responsible for the 
negligence of a servant who had the right to 
command and did command an under servant 
who was ii^ured in the performance of such 
command or order negligently given. 

This distinction, however, is not now gener- 
ally recognised, nor would it seem to be a 
proper application of the general principles 
which all agree, apply to the relation of mas- 
ter and servant in regard to ii^uries sustained 
by the latter in performing the service. The 
principal diversity in the latter decisions arise 
in determining the extent of the liability of the 
master fbr the negligence of his servant, which 
causes ii^uiy to another senrant, alike perfonft- 
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ing a duty which by the reUtioiia of master and 
seirant rests upon the master. The English 
Courts generally hold, that where the master 
has provided a reasonably safe place, machin- 
ery and materials in and with which the work 
is to be performed, bat undertakes to keep the 
place and machinery in suitable repair through 
agents and seryants, he has fully performed his 
duty when he has exercised reasonable care 
and prudence in selecting skillftil and careful 
servants to detect defects and make repairs, and 
has supplied such servants with suitable ma- 
terials with which to make such repairs, and 
that the master is not liable to another servant 
for any negligence of the first servant in detect- 
ing and making such repairs. 

Wilton V. Merr^ ei al., 1 L. R., (S. k D. Ap. 6) 
326. In this case the Lord Chancellor states 
the doctrine as follows :— 

« [ do not think the liability or non liability 
of the master to his workmen can depend upon 
the question whether the author of the accident 
is not or is in any technical sense the fellow 
workman or eoUabarateur of the sufferer. 

« In the majority of cases in which accidents 
have occurred the negligence has no doubt 
been the negligence of a fellow workman ; but 
the case of a fellow workman appears to me to 
bean example oi the rule and not the rule 
itself. 

^ The rule, as I think, must stand upon higher 

and broader ground The master is not 

and cannot be liable to his servant unless 
there be negligence on the part of the master 
in that, in which he, the master, has 
contracted or undertaken with his servant to 
do. The master has not contracted or under- 
taken to execute in person the work con- 
nected with his business. The result of an 
obligation on the master personally to execute 
the work connected with his business in place 
of being beneficial, might be disastrous to his 
servant, for the master might be incompetent 
personally to perform the work. 

« At all events a servant may choose for him- 
self between serving a master who does and a 
master who does not attend in person to his 
business. But what the master is, in my 
opinion, bound to his servant to do, in the event 
of his not personally superintending and direct- 
ing thtf work is to select proper and competent 
penoDB to do 80 and to iumiah them with 



adequate materials and resources for the work. 
When he has done this, he has, in my opinion, 
done all that he is bound to do. And if the 
persons so selected are guilty of negligence 
this is not the negligence of the master, and if 
an accident occurs to a workman to-day in cop- 
sequence of the negligence of another work- 
man, skillful and competent, who has formerly 
been but is no longer in the employment of 
the master, the master is in my opinion not 
liable although the two workmen cannot tech- 
nically be described as fellow workmen." 

This view places the liability of the master 
upon the duty he owes the workman arising 
from their relations to each other. It inaplies 
that if the master personally attempts to dis- 
charge that part of the work which fhe rela- 
tion devolves upon him, and his neglig^ence 
therein causes injury to the workman, the 
master is liable therefor. 

The question is naturally suggested : Why 
should he not also be liable for the negligence 
of the agent or servant whom he has appointed 
to discharge the same duty in his stead althongh 
he has exercised due care to select a person 
competent and skillful 7 

Is such an agent or servant while perfonning 
the duty cast by the relation upon the mnster, 
a fellow workman with the mastei'B servant in 
the employment, in such a sense thai the letter 
cannot and ought not to recover of the master 
for injuries sustained through the negligence 
of the former ? If so^ the master who performs 
his part of the duty, as this defendant and all 
corporations must, by agents and servants, 
secures an immunity from liability which the 
master who personally enters the service to 
manage and direct the performance of the work 
does not enjoy. • 

The doctrine now established by the United 
States Supreme Court and by most of the Cooits 
of last resort in the several States, holds the 
master liable to his workman for ii^uries sus- 
tained from the negligent performance of duties 
which rest by the relation upon the master, 
whether the master performs such duties per- 
sonally or through an agent or servant. 

Says Mr. Wharton in his work on Agency, 
p. 232 : 

" It is important .to remember that the 

master is liable where the negUgenee if ike i^endr 
ing eefvani wu a* to a duly aeaumed bg the 
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<< A master, m we have already seen, is bound 
when emplojing a servant to provide for the 
serrant a safe working place and machinery. 
It may be that the persons by whom bnildings 
and machinery are constructed are servants of 
the common master, but this does not relieve 
him from his obligation to make buildings 
and machinery adequate for working use. 
Were it otherwise, the duty before us, one of 
the most important of those owed by capital to 
labor, conld be evaded by the capitalist em- 
ploying his own servants in the construction of 
his buildings and machinery. In point of &ct 
this is the case with most great industrial 
sgencies : but in no case has this been held to 
relieve the master from the duty of furnishing 
to his employee, material, machinery and 
structures adequately safe for their work. He 
does not guarantee that either buildings, 
machinery or organisation should be perfect, 
but he is t>ound by the rule tie tUere iuo ut non 
alienvm bedaa to use such diligence and care in 
this relation, as is usual with good business 
men in his line. It is not enough for him to 
employ competent workmen to construct his 
apparatus. If an expert, he must inspect their 
work, and if not, he must employ another com- 
petent person as expert for the purpose. If 
such, however, is his duty he must not only see 
that the structure he provides is suitable at the 
outset) but that it is kept in repair. And the 
repairer's negligence in this respect is the 
master's negligence.'' 

Says Mr. Pierce in his work on Railroads, p. 370: 

" The Company like any master is under an 
obligation to its servants to use reasonable care 
to provide and maintain a safe road bed and 
suitable machinery, engines, cars and other 
appointments of the railroad, and is liable to 
them for injuries resulting from the defects 
which it knew or ought to have known and 
could have prevented by the exercise of such 
care ; and it is under the same duty and liability 
to maintain these instrumentalities in proper 
condition. The servant assumes the natural 
risks of his employment, but not those which 
the wrongful act of the employee has added.*' 

The same doctrine was held by the United 
States Supreme Court in Hough v. Railway Co.^ 
100 U. S. 213, in which Mr. Justice Harlem re- 
views the authorities. 

In a note the reporter has cited a lon^ list of 



cases sustaining the doctrine. Holden v. 
FUchhurg R. R. Co.^ 129 Mass. R., 268, also found 
In 2 Am. and Eng. R. R. Cases 94, is a recent 
case on this subject, in which the Hon. 0. J. 
Gray, of Massachusetts, ably reviews the cases, 
and states the same doctrine. The editor of 
the latter report, has in a note to this case 
collected a large number of American cases in 
which the same doctrine has been announced. 
When the case of Hard v. The Vermont and 
Canada R,R. Co.y supra^ was decided, tbe liability 
of the master was held to be dependent upon 
whether the servant whose negligence caused 
the injury and the servant injured were fellow 
servants in a common employment or work. 
Making this the test for determining the 
master's litibility, the reasoning and conclusions 
of the late Chief Justice Pierpoint are unanswer- 
able. But this test while determinative in a 
great number of cases as we have seen, has been 
abondoned both in England and in this country, 
and in lieu thereof the master's liability has been 
made to rest upon whether the negligence arose 
in the performance of a duty for the careful dis- 
chai'ge of which he became responsible when 
he assumed the relation of master to the injur* 
ed servant. 

On these principles which, we think, furnish 
the true grounds upon which the master's 
liability rests, and on the American appli ation 
of them, the charge of the County Court in 
tbe particulars to which exceptions were taken 
contained no error. The American doctrine, 
holding the master liable for the negligence 
of his servant while discharging a duty which 
the master owes to a general workman, is more 
consonant with reason and the general safety 
of the travelling public than the English 
doctrine announced in WiUon v. Merry^ eupra. 
The bridge builder and road master while 
inspecting and caring for the defectively con- 
structed culvert were performing a duty which 
as between the intestate and defendant, it was 
the duty of the defendant to perform. Their 
n<'gligence therein was the negligence of the 
defendant. Being the agents of the defendant 
for the performance of these duties, notice to 
them in regard to the defective construction of 
the stockade as afifecting the safety of the cul- 
vert was notice thereof to the defendant. Hence 
the evidence to show such notice to them was 
properly admitted. 
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Tba declaiaUon charged that the defendant 
was negligent in regard to the construction and 
repairs of the t ulvert. 

This bound the plaintiff to prove such negli- 
gence : as against the motion in arrest of judg- 
ment, this was sufficient. It could not be 
negligent in these particulars) unless it knew 
through those on whom it had cast duty of 
inspecting and repairing the culvert, or ought 
to have known of the defects complained of. 

The charge of culpable negligence impliedly 
charged the defendants with knowledge of the 
defects. 

Nor do we think that the evidence showed 
that the freshet which washed out the embank- 
ment was as extraordinary as to excuse the 
defendant from liability. 

It snowed that the culvert was Kufficient in 
capacity and construction, if it had not been 
for the imprc>per construction of the stockade, 
to have disc harged all the water that flowed in 
the brook on that occasion. Under the evidence 
it was clearly the duty of the Court to submit 
that question as it did to the determination of 
the jury. Hence the defendant's request, asking 
the Court to hold that the deftudant was not 
liable on this account, was properly refused. 

The Judgment of the County Court is affirmed. 

[See Fuller v. Grand Trunk By, Co., 1 L.C. 
Law Journal, p. 68 ; and Bourdeau v. Grand 
Trunk Ry. Co., 2 L.C. Law Journal, p. 146. — 
Editor Legal News.] 



GENERAL NOTES, 



Some idea of the enormous expense of the Belt trial 
can be formed from the fees paid to the defendant'M 
three oonnsel alone • Mr. G. Rossell's brief was 
marked 200 guineas, Mr. Webster's 150 guineas, ex- 
closire of " refreshers," which were 50 guineas a day 
for the leader, 40 guineas for Mr. Webster and 290 
guineas for the junior, to whom Mr. Webster paid 
sncb a flattering public compliment. The trial lasted 
forty-three days, and the aggregate fees amounted to 
5,180 guineas. The Jury, by arrangement, received 
one guinea a day. 

The Cremation Society of England, which prefers to 
incinerate the remains of its members to committing 
them to the silent embraces of mother earth, is meet- 
ing with diflSculties in carrying out its ends. When 
Sir R. Cross was Home Secretary, he informed the 
society that whether or not the law forbade crema- 
tion, the public interest required that it should not be 
adopted till many matters of great social import had 
been duly considered and provided for. Burial can 
be followed by exhumation ; but the process of orenui- 
tion is flnal> and this in the osfle of death by poison or 



violence mii^t tend to defeat the ends of justice. Sir 
R. Cross oould not therefore acquiesce in the.eonUno- 
ance of the undertaking of the society to earry oat the 
practice of cremation, until Parliament had aathorized 
such a practice by either a special or general Act. Sir 
William Haroourt more recently gave the same deci- 
sion, so that for the present, and until poblie eenti- 
ment is considerably altered, the burial style now in 
vogue will continue in England.*— Jfo»/. 

Cants IH Ibsland.— The record of the past year is 
one which will be long remembered in Lreland. If 
the darkest time be before the dawn we have reason 
to hope that the sun is about to shine on that nnh&ppy 
land. The record for 1882 contains twenty-4even 
strictly agrarian murders, chief amongst whlefa were 
those of the Joyce family, five in nomber, slaoshtered 
while asleep in their little cabin in the mountains of 
Maamtrassma ; of the two ballifis of Lord Ardilann 
(an old man and his grandson), who were shot dead 
when they went to serve eviction noUoes on tenaBtiy 
dwelling near the shores of Lough Mask, Connemara, 
and whose bodies were then tied in sacks and sunk in 
the deep waters of the lake ; of Mrs. Smythe, whose 
head was blown literally into fragments at Barbavilla* 
Westmeath,as she drove home fh>m Church one Sunday 
afternoon in a carriage with her sister and her brother- 
in-law (a local landlord); of Mr. Walter Bonrke (a 
landlord) and Corporal Wallace (one of Mr. Bonrke's 
military body-guard), who were both shot dead in 
broad noon-day on the publio road near RapAasane, 
(Jalway; of Mr. Blake (land agent of the Msjtquu of 
Clanricaide) and his servant num, who were botli shot 
dead on the road near Loughrea, Galway ; of Constable 
Eavanagh, who was shot dead at Letterfraeh, G*lway; 
and of Mr. Herbert, a grand juror, who was shot dead 
at Castle-island, Kerry. All these twenty-aeren 
murders were assassinations, pure and simple, and io 
no case whatever could even the palliation be urged 
that death resulted as the eonsequenee of a fii^ The 
murderous design was always stealthily and deliber- 
ately carried into execution. In one instanoe in which 
a herdsman named Linnane, seventy years old, was 
shot dead while sitting at his fire-side at Mfltown, 
Mally, (Tlare, because he had worked on a "boyeotted" 
farm, the circumstances of the ease were more than 
ordinarily monmfhl, for his son, who had been sitiiiig 
at his side when the fatal shot was fired by the "Moon- 
lighters" who attacked the house, lost his reason 
through his fright and horror, and died craay some 
months afterwards. But besides this fearful catalogue 
of crime, in very few instances of whioh any one 
was brooght to justice, were the startling assas- 
sinations of Lord Frederick CaveniUsh (the Chief 
Secretary for Ireland) and Mr. Burke (the Under 
Secretary for Ireland), on Saturday evening. May Gth, 
in PhoBnix Park, Dublin. Then also frequent assassi- 
nations occurred in Dublin streets ; these, though 
undoubtedly political, cannot be exactly classed with 
agrarian crime . In diJOferent parts of the city four in- 
formers were assassinated, and a police constable 
named C!ox was shot dead while aiding in an attempt 
to arrest a party of armed Fenians, thus bringing the 
entire number of political and agrarian murders com- 
mitted in Ireland during the past year up to thirty- 
four. 



THE LEGAL NEWS. 



49 



Vol. VI. FEBBUABT 17, 1883. No. 7. 

REVOCATION OF PARDON. 

We notice a somewhat peculiar case in rela- 
tion to the pardoning power, which has come 
up in Ohio. Got. Foster recently pardoned a 
convict who had been sentenced to imprison- 
ment for life for the murder of his brother. 
The pardon was granted on the certificate of 
physicianB to the effect that the conrict was in 
the last stages of a &tal disease, and would 
only get home to die. But the truth was that 
the man bad conningly deceived the doctors. 
He was carried out of the prison too weak to 
stand and scarcely able to speak. But he grew 
rapidly stronger when he was put into a con- 
veyance to be taken home, and he recovered 
his full strength as soon as he had safely 
reached his journey's end. Got. Foster, being 
iuiormed of the &cts, and finding that he had 
been made the rictim of a trick, promptly re- 
voked the pardon and had the man taken back 
to prison. Now the question has come before 
the Supreme Court of Ohio, whether the Goy- 
emor had power to revoke the pardon. The 
case is a novel one, and has attracted consider- 
able attention on (he part of the bar. << An able 
Ohio lawyer " is said to have expressed the 
opinion that not only did Governor Foster do 
right in promptly revoking the pardon got 
under false pretences, but that there is no legal 
power anywhere to interfere with this vindica. 
tion of Justice. 



COUNSEL FEES, 

The question as to the right of action of a 
counsel for his fees was recently discussed be- 
fore the Queen's Bench division at Toronto, in 
the case of Bodgina v. OUU. This was an action 
brought by Mr. Thomas Hodgins, Q.C^ against 
certain members of the Beform Association of 
the county of Lincoln, to recover a large sum of 
mooey for professional services rendered as 
counsel in the Lincoln scrutiny case. The case 
wag tried at Hamilton at the last Fall Assizes 
before Mr. Justice Patterson and a Jury, and a 
Terdict was given for the defendants. Last 
Michaelmaa tenn, a motion was made to set 



aside the verdict and for a new trial, but judg. 
ment was given, Feb. 6, by the Queen's Bench 
Division, sustaining the vprdict and refusing to 
interfere. Mr. Justice Armour thought it a very 
doubtful question whether or not a counsel can 
sue at all for his fees, the chief difficulty being 
that it involved the correlative remedy by a 
client against a counsel for negligence. 



ATTORNETS RIGHTS. 

We notice that a question somewhat similar 
to one which has caused much embarrass- 
ment in our Courts, presented itself lately 
in Ontario. The point came up in Chambers 
before Mr. B. G. Dalton, Q.C., in a suit of 
Leonard v. Leonard. The action is one for ali- 
mony, and before trial the parties interested 
settled the suit, the wife agreeing to go back 
and live with her husband. The question then 
came up, who was to pay the costs of the plain- 
tiff's solicitor. He failed to collect them fi-om 
either party, and moved in Chambers for an 
order to compel the defendant, t.«., the husband, 
to pay the amount. Mr. Dalton held that the 
request was not unreasonable, and that under 
the authorities he could make the order. 
This is said to be the first or one of the first de- 
cisions on the point in the Ontario Courts. 



BLACKMAILING. 

A clergyman of Brantford, named BeatUe, 
has just suffered extreme annoyance and nar- 
rowly escaped utter ruin from the artifices 
of a plausible adventuress. This young 
woman, for a short time a member of his 
household in the capacity of companion to 
his wife (who is said to have been anxious to 
obtain grounds for a divorce), brought most 
serious charges against him. Too many are 
ready to credit such charges without proof, and 
the reputation of the clergyman was probably 
blasted in the opinion of thousands of the com- 
munity, when the antecedents of the girl were 
exposed through the enterprise of the Toronto 
press. She had already stood the fire of cross- 
examination by counsel with the utmost cool- 
ness, but the revelations of her past life were 
so incredibly vile that she at once fled from the 
country. The Mail, referring to this case, and 
probably having in mind the measure noticed 
in 5 Legal News, p. 86, says : " Here we 
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have a salient proof of what would be the 
result, under more faronrable auspices for the 
advenluress, if seduction were made a criminal 
offence. A designing woman, who desires to 
inveigle a man into marriage, or to extort 
money from him, could at any moment 
threaten to plftce him in the dock and send him 
to prison on her sole and unsupported eyi- 
dence. ^ Will anyone, in the light of experience, 
venture to declare such a measure prudent or 
safe ? No one with a heart to feel for the un- 
fortunate victims of passion can do otherwise 
than loathe the designing seducer of female 
virtue ; but in the endeavour to reach him how 
many perils would be encountered by those who 
are innocent, or at the worst by those who are 
simply partieipes eriminis in a common offence 
against good morals ? To talk glibly about a 
< permitted crime ' comes easily to those who 
trade cheaply in platitude. In most civilised 
countries jurists eminent for their talents and 
irreproachable in their seal for purify have de- 
terminedly set their frees against an innovation 
they know, from painful experience, to be dan- 
gerous in the extreme. If you want to multi- 
ply Brantford scandals, and afford to designing 
women a wide sphere for the exercise of their 
peculiar talents, you have only to make seduc- 
tion a criminal offence. The measure would 
properly be entitled ' an Act to fodlitate the 
useful profession of blackmailing.' " 



TRIALS BY REFEREES. 

The following are proposed amendments to 
the Code of Civil Procedure, referred to on page 
33. They are based in part upon the rules which 
have been in force for nearly thirty years in 
the State of New York. They were presented 
by Mr. Pignolet to the General Council of the 
Bar at its last sitting, but too late for their 
consideration, and they are now published to 
afford the profossion an opportunity of forming 
an opinion upon them : — 

Any of the issues in an action, or the whole 
action, with all the issues of &ct and questions 
of law involved therein, shall, by order of any 
Judge of the Superior Court at Chambers or in 
open Court, be referred for trial to any advocate 
on the consent of the parties, in writing, ff the 
judge be satisfied that the issues referred are 
ready for trial as to all the interested parties. 
And such a Beference by oonsent shall be taken 



as a waiver of the right to have such action 
or issues at any time tried by a juiy. 

Where all the parties have waived m trial hj 
jury or none are entitled thereto, a Beference to 
try any of the issues or the whole action, with 
all issues of fact and questions of law involved 
therein, may be ordered by the court, or m judge, 
of his own motion, or on the application of aoj 
of the parties, to any advocate of at least ten 
years' standing at the Bar, not objected to on any 
reasonable grounds of recusation \ in the follow, 
ing cases : — 

First. When the trial may require the ascer- 
tainment ot the correctness of many items of 
an account, inventory or schedule, or of man? 
items of damage. 

Second. When the trial may require the ex- 
amination of many documents or papers, or 
where it may be n^quired to ascertain the rights 
of claimants, on any partition of movable or 
immovable property, or to appndse a number of 
pieces of movable or immovable property. 

Third. When the trial may require any local 
inspection, or an investigation by scientists or 
experts. 

A joint Beference of two or more actions msy 
likewise be ordered where the questions involv- 
ed are alike in their material fects, ana depend 
upon the same questions of law, if any delay or 
expense may thereby be saved to the parties in- 
terested, consistent with the ends of justice. 

When the whole action, or any ot the issues, 
is referred for trial, the Beferee shall report to 
the Court in writing, his decision upon the 
whole action, or all the issues so referred to 
him, and upon the questions of law involved 
therein, stating explicitly all the fects found by 
him that are material to the issues involved, or 
that form the basis of his decision ; and alM 
his conclusions of law upon such fects, and re- 
commend the judgment to be entered thereupon. 
He shall also report his decision on objectiona 
to the admissibility of evidence or to questions 
to a witness, with the exceptions taken to such 
decision and to his rulings on questions of law, 
and shall file with his report all the evidence 
taken by him. The attorney for either of the 
parties may, before the close of the Beference, 
submit in writing to the Beferee, a statement of 
the fects which he deems established by the 
evidence, and the conclusions of law which he 
claims result therefrom ; and also a statement 
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of the ralings upon questions of law which he 
desires the Referee to make, and the Referee 
shall note in his report his disposition of such 
proposed findings of fact and questions of law. 

On an appeal from a judgment entered on the 
report of a Referee, or founded thereupon, in 
Older to raise an objection to the report by rea- 
son of the neglect or omission of the Referee to 
pass upon any particular question of &ct or of 
law, he must be specifically requested to do so by 
the party so objecting, and an exception must be 
entered in his report of his refusal so to do. 

The trial shall be conducted as nearly as cir- 
cumstsnoes will admit in the same manner and 
on the like notices, and with the obseryance of 
the same rules of eyidence and procedure as in 
the case of a trial by the Court. But all objec- 
tions made by the admission of any evidence 
must be made at the time it is offered, and point 
out explicitly the grounds for its exclusion. 

The Referee shall have the same power as the 
CoQrt to administer oaths or affirmations to wit- 
nesses, and may in the name of the Court issue 
SQbpoenas for their attendance ; and any of the 
parties may apply to the Court ^r a judge for 
SQch order as may be necessary for the compul- 
sory attendance and examination of witnesses, 
and for the production of documentary eyidence, 
and for such other order as may be necessary to 
insure the regular prosecution of the Reference 
and its expeditious termination. 

When the whole action is referred for trial on 

tiie filing of the Report of the Referee, any of 

the parties may apply to the Court or a Judge 

for the homologation of the Report, and for 

judgment in conformity therewith, and such 

report shall be homologated and judgment 

directed to be entered in conformity therewith, 

without regard to the correctness of the deter- 

mioation of the questions or issues inyolyed, 

which can only be renewed by an appeal from 

the judgment entered upon the report. If the 

report appear to be defectiye by reason of the 

hilrae or omission of the referee to discharge 

his judicial duties, it shall be sent back by the 

jodge for amendment. When such judgment 

■hall be entered it shall stand as, and be 

deemed a judgment of the Superior Court, and 

the judgment and report of the referee may the&^ ^ 

he reviewed and an appeal taken therefrom, 

u from a judgment of a single judge of the 

Superior Court, When some of the issues only 



are referred for trial, the court or judge shall on 
the coming in of the report, on his own motion 
or on that of any of the parties, if the report be 
not defectiye, adopt the report of the referee 
without questioning the correctness of his de- 
termination of the issues or questions referred 
to him, and proceed to the determination of the 
whole case and render judgment therein con- 
sistent with such report. 



NOTES OF CASES. 



COURT OF QUEEN'S BENCH. 

QuBBXC, February 6, 1883. 

DoBioN, C. J., MoxK, Ramsat, Cross k Baby, J J. 

BouBGBT, Appellant, and Blanghard, 
Respondent 

Appeal from Q. B. to the Supreme Court — Review 
qf order in chambers rrfuting leave to appeal. 

The Court qf Que^e Bench, or a judge thereqf^ has 
a right to grant or refute leave to appeal to 
the iiupreme Court from a Judgment qf the Q. 
jB., and the deeition of the one or the other ie 
final. 

An appeal to the Supreme Court will not he allowed 
where the iniereet of the appellant it leu than 
$2,000. 

Ramsat, J. (dissenting). The appellant ap- 
plied in chambers to Mr. Justice Tessier to be 
allowed to put in security in appeal to the 
Supreme Court. This application was refused 
.on the ground that the case was not appealable, 
and the application is now renewed before the 
Court. In the meantime the appellant applied 
to the Supreme Court for leaye to appeal, but 
that Court refused the application on the ground 
that they had not jurisdiction *, I presume, to 
order up a record without a security bond. 

Two questions arise in this case, the first as 
to our jurisdiction, after the refusal of Mr. 
Justice Tessier to grant leaye to appeal, — the 
second as to the nature of the judgment sought 
to be appealed, and whether the same be ap- 
pealable or not. 

The former of these questions has been argued 
as though the question was as to whether the 
Court could grant leaye to appeal after it had 
been refused by a judge in chambers. It seems 
to me that the question thus nakedly put ad- 
mits of no difficulty. But the real question is 
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somewhat wider. Sec. 31 (38 Vic, c. ll) is diawn 
in the untechnical manner with which we are 
8o fiuniliar. " No appeal shall he allowed until 
the appellant has given sufficient security to 
the satis&ction of the Court appealed from or 
the judge." Nothing more is said as to the 
allowance, hy which I understand to be meant 
granting leave to appeal, but by the following 
section we are told that by the perfecting of 
such security the execution is stayed. That iS) 
we are told that if the judge or Court is satis- 
fied with the sufficiency of the security, its or 
his duty is to sign the bond. I see nowhere 
any jurisdiction given to decide as to whether 
the case is appealable or not. Now the first 
principle to be considered is, that the appeal- 
able character of a proceeding is matter of con- 
sideration for the Court to which the appeal 
lies. It decides as to its jurisdiction and giving 
the Court, whose judgment is appealed from, 
right to accord or refuse the appeal is abnormal. 
Such a power is sometimes expressly given by 
Statute but it certainly cannot be presumed. 
I fancy the practice which has undoubtedly 
prevailed, of looking into the nature of the ap- 
peal to the Supreme Court, has taken rise from 
the practice as to appeals to the Privy Council, 
and in what appears to me to be an incorrect in- 
terpretation of section 17. The proviso there, 
clearly applies to the limitation of the appeal 
by the Statute. Sec. 17 confers no powers on 
tbis Court. The duty of the Court or judge 
is to take the bond — a purely ministerial duty — 
and he has no discretion beyond judging of the 
sufficiency of the security. Having given a 
sufficient bond the appellant goes on at his 
peril. This view makes the decision of the 
Supreme Court, that they cannot allow an ap- 
peal, perfectly reasonable. It is plain that if 
the Court or a judge here had discretion to ad- 
judicate as to whether a case is appealable or 
not, then by force of necessity the Supreme 
Court would be obliged to assume the power 
(though not expressly given) to examine the 
cause of oar refusal, else we could defeat their 
jurisdiction ; and thus bring about intolerable 
disorder. I think, therefore, the refusal to take 
the bond on the ground that the case is not 
appealable is wrong. The only words of the 
Statute that seem to war with this interpreta- 
tion are the last words of sec. 28, <<and obtained 
the allowance of the appeal.'' But I read these 



words as referring to what precedes, mad as 
though they were, and « thereby," t. «. by the 
giving the sufficient security. 

It now remains to enquire if we can give 
a remedy. The only difficulty is the lapse 
of the 30 days, for it is evident that the 
refusal of one judge to take the bond cannot 
under sec. 31, preclude the Court finom takmg 
the bond, or indeed any other judge of the 
Court, within the 30 dajrs. I do not how- 
ever think the lapse of time fatal under the 
circumstances. The party seeking lo upget^ 
used all the diligence possible, and he cannot 
be made to suffer for what is no fault of his^ and 
this on general principles. He would therefore be 
helped by the rule nunc pro tune. But apart 
from this we have the statutory provision of 
sec. 26, by which on special application, not- 
withstanding the lapse of time, the Court or 
judge may allow the appeal on certain condi- 
tions. I think, therefore, we can give a remedy. 
But the second question then comes up, name- 
ly, the question as to whether the case before 
us is appealable or not If I had an opinion to 
express I should probably agree with the 
majority of the^ourt. It seems to me that Is 
mati^re en lilige means the interest of the ap- 
pellant. But as I have already said, I do not 
think it is our province to decide that question, 
and I am therefore of opinion that we should 
give the appellant leave to produce his security. 
In this opinion I stand alone. 

The Chief Jubticb, who gave the judgment of 
the Court, said that the Statute had always been 
interpreted to mean that the Court or jndge 
could give or refuse leave to appeal, and that 
he found expressions in several sections of the 
Act which implied that the Court or judge had 
this power. Then there was another point, the 
Statute gave concurrent jurisdiction to the 
Court or judge, and as there was no right of 
appeal given from the judge to the Court the 
decision of the one or other was final. Were 
it otherwise application could be made to each 
of the six judges and then to the Court, and 
also after the appeal had been refused by the 
Court, application could be made to a judge, 
who might grant leave to appeal. The third 
point is that the case is not appealable. The 
interest of the appellant is a sum less than 

$2,000. 

Application refused. 
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SUPERIOR COURT. 

MoNTRBALy Feb. 12, 1883. 
Before Papihbau, J. 

LaXONTAONI v. SnTSNSOH. 

Qho Warranio-^Bwtrd qf Reviwr*— 37 Viet, {Que.) 

Ch. 01, S, 31. 

The Stg»ericr Court haa authority to ieme a provi- 
wmal arder^ on a writ qf quo warranto^ to pre' 
vemt on iUegat proceeding by a member ttfon 
inferior tribunal^ eueh aa ike Board of Beoiaore 
aeting under 37 Ftet., {Que.) eK 51, for the 
reoimon qfthe voUri lieta* 

1% order iojuoti/y the eubatituiion (under 37 VieLy 
(Que.) e. 61, &. 33), (/ another perton Jor one 
qfthe oriffinaUy elected members qf the Board 
f^Revioon^ the member replaced muU be dead 
or abeeni. Ther^ore the appointment of another 
peroon in the place of a member who if peraon- 
aUy preaent at the meeting of the City Council 
at which he replaced, ia iUegal, 

PiPimAU, J. Le demandeur a pris on bref 
de quo warranto contre le ddfendenr nornm^ le 
18 de Dte. 1882, pour fonner partie dn bureau 
des r^TiBeurs des listes ^lectorales en remplace. 
ment du r^yueur Brown qui avait 616 nomm6 
k la aeBsion meuBuelle du conseil de yille de 
Montreal tenne le 11 de D^cembre 1882, mais 
qui venait de r^stgner & la seance du 18, et dont 
la resignation avail et6 accept6e par le conseil. 
Le quo warranto a 6t6 accompagne d'un ordre 
proTisoire ordonnant au d^fendeur de s'abstenir 
^^'Bgir jusqn'lL nourel ordre. 

Le d^fendeur demande la revocation de eel 
ordre provisoire, attendu que les ISaits sur lesquels 
il croit que tel ordre a ki^ bfis^ son! mal fond^s. 

Les raiaons pour lesquels le bref et Tordre 
provisoire ont 6t6 demand^s son! les suivantes : 

lo. Qufk la stance du conseil de ville du 18 
D6c. 1882, le r^viseur Brown a ktb ill6galement 
remplace par le defendeur en verlu d'une reso- 
lution votee par 12 contre 7, pendant que cette 
resolution etsnt une reconsideration de la nom- 
ination fidte le 18, ne pouvait dire determinee 
que par une majorite absolue des membres du 
conseil, et que ce remplacemenl n'a pas ete &it 
dutt un cas oil la loi permettait de le faire. 

2o. Que le bureau des Reviseurs a commence 
aea operations le 5 de fevrier, et qu*i] les a con- 
tinuees le 6 et le 8 de Fevrier. 

3o. Que le d^fendeur persiste k sieger comme 
nkcnbre du bureau de revision frauduleusement 



et contre les avis donnes par Paviseur legal de 
la cite de Montreal. 

4o. Que le d6fendeur, mdme si sa nomination 
6tait legale, ne pourrait pas prendre part k la 
revision de la lisle eiectorale apr^s le 5 de 
Fevrier, 

Nous n'avons pour le moment qu'& decider 
si I'ordre provisoire pouvait dtre donn6 et 8*11 
doit etre revoqne. 

II n'y a pas de doute que dans le cas oti un 
procede illegal et i^juste est sur le point d'dtre 
con^nis ou en voie de se oommettre par un 
tribunal inferieur, la Cour Snperieure a le droit 
d'interposer son autoriie pour Pempdcher. 

Le defendeur dans le cas aduel agit comme 
membre d'un tribunal exer^anl des pouvoirs 
limiies k la revision des listes eiectorales. La 
Cour Superieure a done sur ce tribunal, comme 
sur tons les aulres tribunauz inferieurs, un pou- 
voir de surveillance. 

Ayanl ce pouvoir elle doit Pexercer de ma- 
niere k ce qu'il puisse etre utile el non apr^s 
qu'il serait devenu inutile ; de \k son pouvoir 
d'arrdter par ordre provisoire un acte qui une 
fois fiiit ne pourrait pas dire annuie par elle 
assez 161 pour empecher les consequences de 
eel acte. 

Le cas present est un de ceux oil la decision 
finale du bref ne pourrait pas remedier au mal 
resultant d'une revision de listes par une per- 
sonne n'ayant pas jurisdiction. Or dans la pr6- 
senle instance le defendeur n'a pas jurisdiction. 

La sect. 31 de la 37e Yict., chap. 51, donne 
pouvoir au conseil de ville k sa demiere assem- 
biee mensuelle, chaque annee, de choisir parmi 
une categoric particuliere d'echevins, cinq mem- 
bres qui constitueront un bureau de reviseurs. 

La section 34 dit, si un reviseur nomme en 
vertu des dispositions du present acte refuse ou 
neglige de remplir un des devoirs qui lui sont 
imposes il encourera une penalite de $200. 

La section 33 dit: "Survenanl le deeds on 
Tabsence pour cause de maladie ou aulrement, 
d'un membre du dit bureau des reviseurs, le 
conseil nommera un autre reviseur & la place 
de celui qui sera ainsi decede ou absent." 

Brown n'etait ni decede ni absent k la seance 
du conseil oil il a ete remplace le 18 de Dec. 
1882, puisqull a Ini-meme offert sa resignation, 
et le conseil n'avait pas autorite pour nommer 
un aolre reviseur. 

Ce n'est pas le cas de maladie qu>autorise le 
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oonseil k lemplacer on rtyiaenr, mais le cas de 
mart on cTabtenee, La prenve constate que I'd- 
chevin Brown n*a pas M do tout absent. 

La raison qui a £iit 6maner Tordre provisoire 
snbsiste encore, puisque le d^fendeur continue 
d'ezeroer des fonctions qu'il n'a ancnn pouyoir 
d'exercer. 

La demande de revocation est renvoy^e avec 
d^pens. 

jP. L, Beiquef for plaintiff. 

LaeotUf Q, C^ and Qeoffrion^ counsel. 

8, P. LeUj for defendant. 

Maelaren, counsel. 



SUPERIOR COURT. 

MoKTRiAL, February 28, 1882. 

Before JoHHSOH, J. 

Pabham t. MARfioHAL, aud Dame A. Paillbub, 
collocated, and Plaintiff contesting. 

The defendant by marriage eontraet undertook to 
kypotheeaU the firti land he might acquire^ to 
aecure to hie wffe the amowU qf dower ttipulated 
in the marriage contract. Me acquired laud, 
and a creditor regittered a judgment against 
the property. Subtequently notice wot given to 
the Regittrar by the d^endant, that he had 
bought this land with a view to tulo'cct it to 
a hypothec/or the amount of the wife's dower. 
Heidi l^* ^ notice created no hypothec what- 
ever, and the wi/e'e claim to priority over the 
judgment ereditof*e registered claim was r^'ected. 
Johnson, J. The plaintiff in the present case 
contests the report of distribution. He had 
judgment agi^nst the defendant, and executed 
it ; and, upon the proceeds, the defendant's wife, 
Dame A. Pailleur, was collocated, by the 14th 
item of the Prothonotary's report^ for $361.15 on 
account of $4,000,— 4imount of a conventional 
or prefixed dower stipulated by her contract of 
marriage of the 23rd December, 1866. The 
plaintiff contends that the party collocated had 
no hypothec on the land sold. By the contract 
of marriage there was no property hypothecated 
— but mention was made merely of an intention 
to hypothecate the first land the husband might 
acquire. On the 27th Nov. 1875, the defendant 
gave a notice to the Registrar that he had ac- 
quired the land of which the proceeds are now 
being distributed, with a view ot having it sub- 
Jected to the hypothec supposed to have been 



created by the marriage oontimct. Thepiotfaono. 
tary adopted the pretension thus made, and the 
question now appears simply this : Has the wife 
a prior hypothec to the plaintiff — he having re- 
gistered his judgment long belbre the notice? 
In my view she lias no hypothec at all. If she 
has, it must exist either under the marriage con- 
tract, or under the notice. The maniage con- 
tract mentions no property expressly, and the 
notice is not in authentic form ; therefore, under 
articles 2040, and 2042 CO., neither the one nor 
the other can constitute a hypothec. Contesta- 
tion maintained with costs. 

TaiUan # Nantel for Dame A. Pailleur, collo- 
cated. 

Maemaster j- Co. for plaintiff contesting. 



COURT OF BRVIBW. 

MoNTMAL, February 28, 1882 

ToRRANCB, Rainvilu, Papinsait, JJ. 

Thi Citizins Insdbancb Co. v. Wabhbb, and 

Stbphxns, opposant, and Plaintiff 

contestant. 

lAceme Act — Bar-keeper holding license — Proof qf 

ownership. 

Where a license to retail spirituous liquors wot 
granted to a person who merely soid liquort 
as bar-keeper for another, held, that this wet 
not a violation qfthe License Act, and that tie 
owner might oppose the seisure qf his goedt 
when taken in execution under a judgmnU 
against the licensee. 

The inscription was by the contestant on a 
judgment of the Superior Court, Montreal, 
Mathieu, J. 

ToKRANCB, J. Opposant claimed as proprie- 
tor the goods which had been taken in execu- 
tion under a judgment against defendant The 
latter was bar-keeper at the Ottawa Hotel which 
was the property of Stephens. 

The license to retail spirituous liquors had 
been granted to Warner, and he sold them for 
Stephens. 

The contestant contended that there was 
here a violation of the license law, A.D., 1878, 
and that Stephens could not make proof of his 
ownership because of this violation. The court 
below overruled the pretensions of the plain- 
Uff. 

We have carefully gone through the dauset 
relied upon by the plaintiff S.8. 2, 3, 71, 78, 79 
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among others, bat we fail to see any violation of 
law by opposant. The License Act said that 
the license shonld be given to a man having 
certain leqaisites. This had been complied 
with. 

There was another point. There were a few 
dollars seized in the till, and a portion of them 
belonged to a cigar dealer and not to Mr. 
Stephens . But we are not informed how much. 
This portion plaintiff thinks should remain 
seized. We have no evidence enabling us to 
distinguish these moneys. Stephens is respon- 
Bible for them and should hold them. 

Judgment confirmed. 

Trenholme j* Co. for opposant. 

B^iqve ^ Co. for plaintiff contesting. 



COURT OF REVIEW. 

MoNTRBAL, February 28, 1882. 
Mackat, Rainvillb, Buchanan, J J. 
McLbod t. Mabcil alias Mabsbille. 
BevUion on a queHion of eostt. 
The Court of Review wUl reform a judgment qfihe 
Court below which condemns the dtfendant to 
pay pUunUff^s eotU of enquSte on a demand qf 
plaintiff /or damages which was overruled by 
the Court. 

The inscription was by the defendiint, on a 
judgment of the Superior Court, District of 
Bichelieu, Gill, J., Nov. 11, 1881. 

Mackat, J. The plaintiff sued for $305.25, 
and obtained judgment for $107.93. In the 
$305 were included $197 for alleged damages 
caused by defendant to plaintiff. 

The defendant admits that the plaintiff did 
the works for $472.78 as alleged. There is no 
dispute as to that, nor as to what money pay- 
ments the defendant made, to wit $365.1 5, leav- 
ing a balance due to plaintiff upon them, 
"balance sur les travaux " the defendant 
styles it ; but the $197 damages have been dis- 
puted by a plea of general denial, and the de- 
fendant further sets up against plaintiff's de- 
mand, even for the work that he is admitted to 
have done, a claim for damages ot $147.50 ; in 
other words for $39.87 beyond what plaintiff 
could possibly be found entitled to, even had he 
Qe?er asked any sum for damages. 

The Court below has given plaintiff judg- 
ment for only the $107.63, disregarding his 
clahtt for damages, disregarding also the de- 



fendant's set off and olaim for damages, putting 
the parties, as regards their several claims for 
damages, out of court ; but it has condemned the 
defendant to costs, generally or largely ; as, in 
ordinary cases, it is usually expressed, with 
costs against the defendant. 

The defendant appeals to us : 1st, to be freed 
from the total of the plaintiff's demand, and 
2ndly, subsidiarily to be freed at any rate from 
the costs of the enquSte upon plaintiff's demand 
for damages ; upon which part of plaintiff's case 
he has not succeeded. These costs are the 
costs upon nine depositions. The defendant 
says that he, who has not lost,' has been con- 
demned to pay these costs to the opposite 
party, who has not maintained his action in so 
fiur as claiming damages from the defendant 

We do not, generally, entertain appeals upon 
mere question of costs, yet now and then we 
have to, as in ffall v. Brigham^* and so has the 
Queen's Bench acted. In the present case we 
think that we may interfere ; for the defendant 
is not, in one aspect, a losing party, and it is easy 
to distinguish what costs are appropriate to the 
condemnation of the defendant for the $107.63 
balance due to plaintiff sur us travavx^ and what 
costs plaintiff has been at urging his demand 
for damages, and resisting jffie defendant's. So 
we say that the defendant shall not be charged 
plaintiffs costs of depositions. 

The judgment in revision finds the judg- 
ment a quo not erroneous in substantials, but 
only in so far as condemning the defendant to 
pay the total of plaintiff's costs, so that judg- 
ment is modified, and the defendant is freed fit>m 
the costs of depositions of plaintiffs witnesses 
in the Court below ; each party in revision to 
bear his own costs. 

R, J. Cooke for plaintiff. 

J, B. Brousseau for defendant 

GENERAL NOTES. 

A correspoDdent writes of the new Law Courts in 

London: *'I had a look over them yesterday, and 

foand it easy to got inside the labyrinth of stairways 

and corridors with which the place abounds. But the 

getting out 1 I seemed to wander miles and miles. I 

went upstairs and down8tair».witb the perseverance of 

the knight in the nursery tale, who sought the lady's 

chamber. Past doors upon doors, and archways by 

the million (or thereabouts), did I tramp. Everybody 

seofied as lost as I was. Bewildered barristers were 
asking each other, and CTervbody else, their way to 
this or that set of chambers. " 



* 3 Legal News* p. 219. 
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M. Falli^ee, le premier minutre fran^u, est &g6 
de qaarante-un ans. G'est an avooat da Lot-ei- 
Garonne. II est d6pat^ depuis neaf ans seulement. 
C'est an oraiear distingru^. II appartient an groupe 
de la gauobe r^publicaine* et est tnit^ de reaction- 
naire par lea radicaax. 

Jodge Connor, of Cinoinnatif has decided that publio 
sohool-hooaes cannot be used as places of worsbipi and 
be issued a perpetual injanotion against the scbool 
trustees of Symmes Townshipt Obio» restraining them 
from allowing the school-house to be used for a Sab- 
bath sehool or for religious senrices. 

Delaware, after mature deliberation, has resolycd 
not to abolish her whipping-post, which some regard 
as a relic of barbarism. Opinion on the subject of 
corporal punishment fluctuates considerably, and 
there are to be found advocates for the use of the rod 
or lash for every offence, from the disobedience of a 
school girl to robbery with violence. The Recorder of 
Dublin recently testified to the deterrent effect of the 
'* cat " for the class of crimes regarded as specially 
cowardly and brutal. And a grand jury in the city of 
Dublin have just expressed their opinion that in cases 
of that description, *' the judicious use of the lash is 
very necessary." 

The Albany Timet says : *' The monstrous doctrine 
of cumulative sentences held by Judge Noah Davis in 
the Tweed case has been reduced to an absurdity in 
the Vermont case reported in our telegraphic de- 
spatches yesterday from Rutland* where a poor woman, 
charged with selling liquor without license, has been 
convicted on several hundred oomplaintSf and by 
accumulating the terms of imprisonment under each 
complaint, has been sentenced by the police court, 
to the house of correction, for fifty years ! If the 
Appellate Court of Vermont ever has this case brought 
before it, we can not doubt that it will decide as did 
our Court of Appeals. Such cumulative sentences are 
shocking to justice, and repugnant to common sense." 

A CoNSTrruTioiiAL Question— Judgment was yester- 
day given by the Queen's Bench Division on the con- 
stitutional question mised last Michaelmtis term as to 
the validity of the Local Courts Act, R.S.O.» cap. 42, 
which was passed by the Local Legislature to group 
certain counties together for judicial purposes. Under 
sections 16 and 17 of that Act, the County Judge of 
Lambton held sessions of the Division Court in the 
county of Middlesex, which he was clearly entitled to 
do under that Actf but it was contended that the sec- 
tions named were tUtra virea because in effect they 
allowed one county judge to act in a county outside of 
his powers under his commission from the Dominion 
Oovemment. Chief Justice Hagarty and Mr. Justice 
Cameron held that as the whole constitution of the 
Division Courts is within the power of the Local 
Legislature, and as no provision for the appointment 
of Division Court judges is anywhere to be found* the 
Act is not ultra tnre«. Mr. Justice Armour dissented 
from this view, and held that the sections were ultra 
virett as in effect they appointed the County Judge of 
Lambton the County Judge of Middlesex, and dele- 
gated to county judges the power of appointing a 
county judge. The case in which the point was raised 
was one of re WUmm k Magmrc—MaU, Feb. 6. 



Respecting private inquiries under the Crimes Aet, 
a correspondent writes : " For a month or two past a 
private inquiry has daily taken place at Dublin Oirtle. 
and prisoners and witnesses have there been sulveeted 
to severe and close examination, but the outeome does 
not appear to have been of material assistanoe to the 
authorities. The mode in which the investisation is 
conducted is certainly of an extraordinaiy chsuraeter. 
A police magistrate specially selected presides, and 
the Court sits with closed doors. A prisoner is 
brought in, placed on o^Ji, and then examined, 
touching the guilt of himself and others- Any ques- 
tion which the judge thinks fit may be put. The man 
is compelled to answer, but whether his reives de- 
note innocence or guilt he is detained a prisoner dur- 
ing the pleasure of this inquisitional secret tribunal. 
Should it appear that he answers the interrosatories 
falsely, he is then indicted and tried for peQuy- All 
he says is carefully noted down by the officers of the 
Court, and these sworn statements are made the basi« 
for further enquiries and subsequent accusatiMis of 
other persons. No counsel or solicitor is allowed to 
appear on behalf of the prisoner-witness. On several 
occasions tho Lord-lieutenant himself has be«n pre- 
sent at the investigations, and the prisoners under ex- 
amination have, in some instances, been questioned 
by His lixcelleney personally." 



ti 



It is the part of a good judge to extend his jniis- 
diction." The history of the Court of Chancery show? 
that this ancient maxim, notwithstanding the crit* 
icisms of Lord Mansfield and Sir R. Atkyns, was in 
practice thoroughly received in that Court; and i 
decision of the Court of Appeal, {Vidler v. Coii»rr,il 
L. T. Rep. N. S. 2^} shows that the changes noade in 
our legal system have not at all impaired the vigor 
with which the Courts exercise and ^aduaUy amplify 
their jurisdiction. This was the case of an in&nt who 
was made a ward of the Court merely for the purpose 
ofinvoking its jurisdiction. His father was emigrat- 
ing to Manitoba, and desired to take his son with him. 
The son, a lad between seventeen and eighteen years 
of age, desired to accompany him. Others of the rela- 
tions, however, thought that the boy's prospects io 
England were far better than any his feither oonld 
offer, as he was apprenticed and in the engineering 
department in the Admiralty, and an uncle offered to 
maintain him while in the Government employ, until 
he was able to provide for himself. It is very probable 
that the Court was perfectly right in supposing that 
the boy would be more likely to bo snccessfol in 
England than in Manitoba; but wo nevertheless think 
that it is a strong instance of the increase of State 
jurisdiction, and decline of domestic suthority, when 
we find the Court preventing a father taking his son 
abroad when the son wishes to accompany him, and is 
of sufficient age to give an unbiased opinion. We 
should add that no misconduct on the part of the 
father had been shown ; but be was an undischarged 
bankrupt. Ho had entered into a bond on the ap- 
prenticeship, and proposed to apply to the Admiralty 
for a cancellation of the bond. Vice-Chancellor Bacon 
forbade the father proceeding with any snob appUea* 
tion, and his decision was upheld, though not without 
a little doubt, by the Court of AppeaL-*London Lboo 
Timet. 
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CIRCUMSTANTIAL EVIDENCE, 

A peculiar case of judicial error recently 
came to light in Austria. A strolling beggar, 
named Knapp, was tried and conyicted of a 
double murder, accompanied by robbery. The 
chaige was supported only by circumstantial evi- 
dence. Enapp had been seen near the scene of 
the murder on the day the crime was committed. 
The aUU which he attempted to establish was 
shown to be unfounded. He also gave an in- 
credible explanation with respect to the money 
found on his person. The case seemed clear to 
the jury, and Knapp was condemned to death. 
Finding that there was no hope left, he made a 
reTelation which wholly changed the aspect of 
the case. He confessed that it was he who bad 
committed a boiglary which had occurred on the 
day of the murder at a distant place, and the 
details which he gave respecting the affair were 
oorroborated in various ways and proved to be 
correct The money found on his person was 
thus accounted for, his previous false story 
having been concocted to avert suspicion as to 
the crime of which he was really guilty. But as 
the burglary took place at the same hour as the 
murder, and the distance was so great that it was 
impossible that the same person could have par- 
ticipated in both affedrs, the authorities were 
forced to come to the conclusion that Enapp 
wu innocent of the crime for which he was 
Quder sentence of death. The judgment was 
therefore annulled. A new trial took place, at 
which he was convicted of the burglary, and 
sentenced to nine years' imprisonment. 



BREAD STAMP. 

The bakers of Toronto have raised a consti- 
tutional question. Wm. Nasmith, a baker of 
that city, in a case before the Queen's Bench 
Divi8t<Mi, questioned the validity of sub-section 
2 of clause 1 of by-law 1,128 of the city, which 
provides that on every loaf of bread sold or 
offered for sale in the city of Toronto there 
shall be stamped the weight of such loaf. A 
motion to quash was made on four grounds : 
(1) the by-law was tiftra vtres; (2) it iras in 



restraint of trade ; (3) it was unjust ; (4) it was 
impracticable. The Queen's Bench Division 
gave judgment (Feb. 13) disposing chiefly of 
the question of practicability, on which the 
argument turned, and holding that the stamp- 
ing is practicsble, and that the motion must 
£eu1 and the by-law be upheld. 



DECISIONS IN APPEAL, 1882. 

The following is a statement of the business 
disposed of by the Court of Queen's Bench sit- 
ting in appeal during the year 1882. [For 
similar statements for 1880 and 1881 see 4 
Legal News, pp. 41, 66, and vol. 5, p. 49.] 

The total number of judgments rendered at 
Montreal in civil cases in 1882 was 144, 
against 1 16 in 1880 and 131 in 1881. It appears, 
therefore, that the increase in the number of 
judges and terms has been attended by a corres- 
ponding increase in the number of decisions, the 
increase of 25 per cent, in the number of terms, 
and of 20 per cent, in the number of judges 
having produced an increase of about 20 per 
cent, in the number of judgments. 

01 the 144 decisions in civil cases, 107 were 
confirmations and 37 were reversals. The pro- 
portion continues about the same as in 1880 
and 1881, the chances of obtaining a reversal 
being only about one to three. It must be ob- 
served, however, that under the head of confir- 
mations are included all cases in which the ap- 
peal has been discontinued, or dismissed for 
failure to proceed. So that the proportion of 
confirmations to reversals of cases actually 
argued would probably be not much greater 
than two to one. 

We have arranged the names of the cases 
alphabetically, as follows : 

COimBMED. 

Arohambault k Cie. Typographique, Cantons de I'Est, 

S. C, St. Francis. 
Amoldi & Rofage Ste. Brigitte, S* G. M. 
Baby & lAvlolette, S. C. M. 
Bain k City of Montreal, S. C. M. 
Baker k O'Halloran, S. C, Bedford. 
Barnes k Barbeau, S. C, St. Hyacinthe. 
BeaiLBoleil k Nonnand, S. C> M. 
Beemer k Devlin, S. C. M. 
Biokerdike k Murray, S. C* M. 
Blonin k Bmnelle, C.Ct St Franoifl. 
BonrbonnalB k BoorbonnatB, S« C M. 
Bowen k Oordon, S. C, St. Francis. 
Brady k Church, S. C, Ottawa. 
Brankin k La Bauque da Peuple, S. C M. 
Brien k Charron, S. C' M. 
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Bnmet k La Soci^6 de Constraotion, S. C M. 

Cliarboimeaa k Loxean, 8* C. M. 

Chretien k Crowley, 8* C M. 

Ghristin k Gaty, 8. C. M. 

Cfaristin k La Cie. de Navigation Union, 8. C. M. 

City of Montreal k Dogas, 8. C. H. 

Consolidated Bank k Merohanta' Bank, 8* C. M. 

Corbeil k St. Aubin, 8. C. H. ' 

Corporation Gifton k Hebert, 8. C, Bedford. 

Corporation of Roxton & E. T. Bank, 8. C, Bedford. 

Cot^ k CqU, S. C, St. Hyaointhe. 

Coutn k Conta, 8. C, Richelieu* 

Couture k Foster, 8. C, St* Francis. 

Cox k Heard, C. C. . St. Francis. 

Dubois k Oassidy, 8- C M. 

Edey k Merrifield, 8. C, Ottawa. 

Exchange Bank of Canada k Euard, 8« C. M. 

Felton k Belanger, C. C, St. Francis. 

Fletcher k Fuller, 8. C, St. Francis. 

Gagnon k Lorangeri 8. C M. 

Gariepy k Lauion, 8 C. M. 

Gaolt k Arohambaultt S. C M. 

Ganthier k Prevost, 8. C. If. 

Goldring k LaBanqae d'Hochelaga, 8. C M. 

Harrington k Corse, 8. C M. 

Hart k Pinsonnaalt, 8. C M* 

Head k Mnrray, 8. C- M. 

Hogan k Doiion, 8. C M. 

Hood&McCaU.S.CM. 

James k Campbell, S. C M. 

Johnston k Scott, 8* C. M. 

Langlois k Brosseaa, 8. C M. 

Lapierre k Laviolette, C. C , Bichelieu. 

Lapointe k Bondy, 8- C M* 

Larose k Paqnet, 8. CM. 

Layigne k Charron* 8 -CM* 

Leclaire k Pharand, 8- CM* 

Lemieux k Cossitt, 8 .CM* 

Leroux k Merchants' Marine Ins* Co. , S.CM. 

Letoumeux k Delisle, S.C.M. 

Limoges k Tradel, 8. C , Richelieu. 

Uonais k La Banque Molson, S.CM* 

Maokedie k Mongeon, S.CM. 

Maokinnon A; Thompson, S.CM. 

McDonnell k Ross, S-CM. 

MoGilliYray k Cullen, SC , Ottawa. 

McLaohlan k Bank of Montreal, S.CM* 

Bfarsolais k Gareau, 8.C. , Joliette. 

Menard k Hughes, 8.C.M. 

Mondelet k Roy, S.C*. St. Hyaointhe. 

Mondou k Quintal, S.CM. 

Morgan & Lord, 8' C. M. 

MuUiall k St. Ann's Mutual Building Society, S.CM. 

National Insurance Co. k Trudel, S.C , Ottawa. 

N. Y. Central Car Co. k Donovan, S.CM. 

O'Neill k Morrice, SC.M. 

Osborne k Paquette, S.CM. 

Perrault k Charbonneau k Marootte, S.C.M. 

Pickford k Hamilton, S.CM. 

Poirier k Larose, S-CM. 

Pudney k Chartrand, S.CM. 

Ramsay k Almour, S.CM. 

Reford k Les Ecclesiastiques, S.CM. 

Bh^ume k Massie, S.CM. 

Richelieu k Ontario Navigation Co. k Dumford, 
S.CM. 



Richelieu k Ontario Navigation Co. k LevesQw 

S.CM. 
Robert Namur k Trust k Loan Co., S.CM. 
Robillard k Dumesnil, S.CM. 
Ste. Marie k Stone, S.CM. 
Sarrasin k Cameron, C.C, St. Hyaointhe. 
Senecal k Laurin, S.C.M. 
Seybold k Evans, S.CM- 
8haw & St Louis, S.CM. 
Short k JjotiEt S.C , 8t. Francis. 
Soeurs de la Congregation k Ste. Cunegonde, S-CM. 
Sovereign Ins. Co. k Picken, 8- CM. 
Stadaoona k Cabanal^C , St. Francis. 
Stevens k Hart, S.C> Bedford. 
Stevenson k Henshaw, S.C.M. 
Synod of Montreal k Trust k Loan Co.| S-CM. 
Taylor k McLean, CC , Ottawa. 
Tempest & Baby, S.C.M. 
Tempest k Baby. S.CM. 
Tempest k Toussignant, S-CM. 
Tempest k Toussignant, S.CM- 
Thibodeau k Valine. SC.M. 
Trust k Loan Co. k Hutton, S.CM. 
Trust k Loan Co. k Synod of Montreal, S.CM. 
Waddell k Court, S.C.M. 
Wilkes k Skinner, S.C, St. Francis. 
Wood k St. Germain, S.C.M. 
Workman k Fkir, S.CM. 

RKVXB8KD. 

^tna life Insurance Co. & Larose, S-CM. 

AUiott k Eastern Townships' Bank, S.C, St. Fnoeii. 

Arohambault k Lam^re, S.CM. 

Banque d'Hochelaga k Dionne, 8.CM. 

Banque d'Hochelaga k Prevost, S.CM. 

Banque Jaoques-Cartier k GKraldi, S.CM. 

Baylis k Stanton, S.C-M. 

Betournay k Moquin, S.CM. 

Canada Paper Co. k British Land Co., S.C, St. 

Francis. 
Canada Shipping Co. k Hudon Cotton Co., S-CM. 
Chalut k Banque Jacques-C^utier, S.CM. 
Charlebois et vir & Charlebois et al, S.C.M. 
Charlebois k Charlebois, S.C.M. 
Desroches k Gauthier* S.CM. 
Dominion I^nd Co. k Hall, S.C, St. Francis. 
Equitable Ass. Co. k Perrault, 8. CM. 
Gilman k Court, S.CM. 
Hale k McLennan, 8. C, St. Francis. 
Hotte k Champagne, S.CM* 
Kennedy k CoUinson, S.CM. 
Kneen ABoon, S.CM. 
Loranger k Colonial Investment Go.» S.CM. 
Loranger k Reed, S.CM. 
Lord & Elliott, S.CM. 
Molson k Carter, S.C. M. 
Nightingale k Soci6t« do Construction SU Jaoqntfr 

S'C'M. 
Normand k Beausoleil* S.CM. 
Quinn k Leduc, S.CM. 
Racine k Kane, S.CM. 
Rawley k QuinUl, S.C.M. 
Robert k Beard, S.CM. 

St. Ann's Mutual Building Society k Watson, SCH* 
St. Lawrence Navigation Co. k MoNamee, S.CM* 
Sauv£ k Boileau, S.C, Teireboone. 
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Tremblaj A ToiceoD, S.C'M. 
Tnist k Lou Co. A QninUl, S-CM. 
Trust kJjmn Co. ik Quintal, S. CM. 

The jndgmeDto at Montreal on appeals from 

the respeciiye districts, in the year 1882, were 

as follows : 

C. R. Tbtal. 

Montreal 80 32 112 

OtUwa 6 5 

Tetrebonne 1 1 

JoUette 1 1 

Richelieii 3 3 

St. Francis 10 4 14 

Bedfofd 4 4 

St. Hyaointhe 4 4 

IbenriUe 

BMohamois 

loF IT U4 

The fact that in 32 appeals from the country 
dietrictSy the judgment was affirmed in all hut 
fire cases, is highly creditahle to the adminis- 
tntion of justice in those districts. 

There were also three criminal cases decided 
at Montreal. On two writs of error, the judg- 
ment was affirmed in one case (Thayer v. Beg,), 
and conyiction quashed in the other (Kelly ▼. 
Beff.) In the third case (Rey. v. Suprani)^ a 
reserved casoi the conyiction was maintained. 

In the Quebec Division there were 59 judg- 
ments in civil vases. In 30 cases the judgment 
was ocmfixmed, and in 29 cases the judgment 
was reversed. 

There were also 4 judgments at ' <*.bec on 
reserved cases. In 3 cases the cor ?Mr 
affirmed, and in 1 case the ver ^t ^ A- 
aside. ^ 



NOTES OF CA8BS. 



COUBT OF REVIEW. 

Montreal, January 31, 1882. 

SlCOTTB, ToRHANOBi RaiNVILLI, JJ. 

Dbvxjn v. Wilson. 
Action for ecmmUtwn, 

The judgment inscribed in Review was ren« 
<lered by Mr. Justice Doherty in the Superior 
Court, Montreal, Dec. 11, 1882, dismissing the 
plaintiff's action. His Honor made the follow- 
ing observations in rendering judgment : — 

This is an action for a commission. In the 
year 1877 a man named O'Brien and another had 
sebum against the Government, and O'Brien 
transierTed this claim to Wilson, his private 
creditor. The matter remained unsettled for two 



or three years, when the plaintiff and defendant 
met, and the plaintiff^ who was a notary repre- 
sented to the defendant, that he could go to 
Ottawa about the matter, and he offered to no- 
gotiate a settlement for a commission of $200. 
A writing was made to that effect, stipulating 
that if the plaintiff succeeded in effecting a 
transmission of the money from the Government 
he was to get the |200. The plaintiff now sues 
for the commission, but the defendant denies 
that he ever succeeded in getting the money for 
him. There appears to be no evidence in the 
record to show that plaintiff has rendered any 
services in the matter. Except what is admitted 
by the defendant himself, there is nothing to 
show that the plaintiff ever was at Ottawa in 
connectibn with the business. Two lawyers 
were brought up to say that it is worth $200 for 
a professional man to go to Ottawa to attend to 
any business; but they do not say that the 
plaintiff ever went to Ottawa, There is no evi- 
dence that the plaintiff ever negotiated with the 
(Government, or that he ever put his foot inside 
of a pubUc office in connection with the busi- 
ness. The action is brought for commission 
under a contract ; no commission was earned, 
and the action must be dismissed. 

The above judgment was unanimously con* 
f d by the Court 6f Review. 

tnK ^ Branehaud for the plaintiff. 
ran j- Co, for the defendant. 



SUPERIOR COURT, 

MoNTBiAL, Dec. 11, 1882. 

Before DoHiBTT, J. 

HiTU V. BbodNur. 

Commiition /or proetmng Loan^ Action for eom» 
miaeion where loan wot not effected. 

Fib Curiam. This is an action by the plain- 
tiff to recover the sum of $130, alleged to be 
due by the defendant as commission for procure 
ing for him a loan of $13,000. The defendant 
was indebted to the Credit Foncier Company, 
and iras desirous of paying off their claim on the 
Ist of June, when the annual day of payment 
came round But in order to pay off the Credit 
Foncier, he required a loan of $13,000. He ac- 
cordingly entered into a written agreement 
with the plaintiff, in which the conditions were 
specially set forth, and the earning of a commis- 
sion of one per cent, was made dependent on 
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the lofta being obtained by the plaintiff. The 
plaintiff, it appears, spoke to two notaries about 
the matter, without the negotiation resulting in 
anything ; and finally, when it was probably too 
late for the purposes of the defendant, he spoke 
to Mr. Warner, and Mr. Warner agreed to fur- 
nish the money on getting $40 commission. The 
cheque for the $40 has nerer been presented, 
and it was payable at the plaintiffs office. In 
the meantime, however, the defendant got the 
money in another quarter, and he did not take 
the loan from Mr. Warner. Now the plaintiff's 
action is for a commission for procuring a loan. 
, If the defendant had interfered with him in get- 
ting the loan, as he pretends, he might have 
brought an action of damages. Instead of that, 
he sues on a contract for a commission. He has 
earned no commission in the proper sense ; and 
the action must, therefore, be dismissed. 

Longpr^ ^ Cie. for plaintiff. 

T, ^ C.Cde LofimUr for defendant 



SUPERIOR COURT. 

MoNTRiAL, Dec. 30, 1882. 

Before DoHMTT, J. 

LABBANCHa Y. Labrakoeb ct al. 

AUmenUtry allowance — Offer <ff ehUdren to board 

parefU. 

PiB Curiam. This is an action by a firther 
against two of his children for an alimentary 
allowance. The father sues in /orma pauperU^ 
and the children plead in forma pavperisj and 
sever in their defence. The plaintiff has estab- 
lished a right of action, but the difficulty is the 
extreme poverty of the defendants. The chil- 
dren offer to board the fiither at their own table ; 
but the case is complicated by the fiu^t that 
the &ther now has his third wife, and what is to 
be done with the stepmother or second step- 
mother? The case is somewhat of a puaile. I 
doubt whether the Court has power to otder 
the fiither to go and live with the children, but 
even if the Court does possess this power, I am 
not disposed to think it should be exercised 
under the circumstances of this case. The 
plaintiff's demand is moderate, being only for 
six dollars per month. The Court will order one 
of the children to pay 75 cents per week, and 
the other 50 cents per week. 

De^'ardina ^ CU^ for plaintiff. 

«7. (7. Laea9tey for defendants. 



SUPERIOR COURT. 

MoHTRiAL, Dec. 30, 1882. 
B^are Dohxbtt, J. 

CHAKPBAa V. MOQUIH ct al. 

lAahHity ^ heira for noittrial ehargu on mUk' 
ment <^ nieceuhn — Interruption qf pteouxp- 
tioni—AdmMon of eo^btor, 

Pbb Curiam. This is an action by a notaiy linr 
professional senrices. It is brought against 
Adeline Moquin and her husband for services in 
settling the succession of Joseph Moquin. There 
were three heirs of this estate, and they wanted 
the succession arranged. An action is nov 
brought by the notary whom they employed for 
that purpose. Part of the services is prescribed, 
but the plaintiff alleges interruption of prescrip- 
tion, and it is also alleged that the heiis ue 
jointly and severally liable. The defendant 
denies that there has been interruption of pre- 
scription, and it is further alleged that there is 
no solidarity between the heirs, and that Adeline 
Moquin is only liable for one-third. Thisthxid 
(of the part not prescribed) is tendered with the 
plea. The plaintiff, by his answer to the plea, 
abandons the idea of solidarity, so that two- 
thirds of the claim must be struck off ; but he 
insists that the co-debtor made a note which 
had the effect of interrupting prescription. Bat 
the plaintiff having abandoned the pretension 
that there is solidarity, the admission of the 
co-debtor could not interrupt prescription as to 
the defendant. The tender of the defendant for 
$28.92 must, therefore, be maintained, and the 
costs go against the plaintiff. 

Oeoffrion ^ Cie, for plaintiff. 

Doutre j* /oMpA for defendant. 



SUPERIOR COURT. 

MoNTRiAL, Dec. 30, 1883. 

Brfore DoHBRTT, J. 

Bruohbsi v. Tbi Corporation or thi YiuLiei 

OF St. Gabroil. 
CorporaHon-^LiabtiUy ^f Mumeipal Corporatm 
/or acta rf iU ofieera in making illegal ameU, 

PiR CuRUM. The plaintiff in this case, who 
is a grocer, sent out two men to deliver goods in 
the village of St. (Gabriel. A constskble in the 
village thought these men were intruders, doing 
business without a license. He according^jr 
arrested them, and they were taken away and 
detained for some time. Finally they were re* 
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leased, and the preaent action is broaght against 
the Oorpontion, baaed npon the nnjnstifiable 
anest The case la similar to that of Doolan v. 
Coijforatum i^MorUreal, (18 L.C.J. 124) in which 
I was connael. The question in the case of 
Ihoian was whether a mnnicipal corporation is 
responrible for the acta of its officers in making 
illegal aizeata. In the Superior Court Judge 
Mondelet dismissed the action. Then, in Re- 
Tiew, that judgment was nnanimonslj reversedi 
Judge Mondelet concurring in the reyersal of 
his own judgment. In appeal the judgment of 
the Court of Review was confirmed by three 
Judges, Judgea Duval and Badgley dissenting. 
So Uiat there were six Judges for maintaining 
the action, and two against. The Court, in the 
present case, taking into consideration that deci- 
sion and other authorities on the question, is dis- 
posed to maintain the action. Fortunately the 
damages are small : the Court has come to the 
conclusion to give $50, with costs of the lowest 
class, Superior Court. 

Tndel ^ Co^ for plaintiff. 

Otofrion ^ Co,j for defendant. 



SUPERIOR COURT. 

MoKTBKAL, April 29, 1882. 
Befwt Johnson, J. 
Thi Collkgb or Phtsioians and Subgbons of 

TfflC PbOYIUCB of QUIBBC T. GaRON. 

Ufimfyi praetue qf Medieine^-42'43 Y. c. 37, 
8. 28 — One penalty sued for where several 
i^eneee are alleged, 
PiB CxnuAM. This is an action under the 
Statute of the Province, 42 k 43 Vict, C. 37, 
Sec. 28, imposing a penalty of not less than $25, 
nor more than $100 upon any person who 
without being entitled to registration under the 
prorisions of the act shall be convicted of 
ha?ing practised medicine, surgery, or mid- 
wifery in the Province of Quebec for hire, gain, 
or hope of reward, and the particular fads al- 
leged against the defendant are that he attended 
three persons who are named, one of them at 
St; Constant, and the two others at Laprairie, 
and received, by way of fee, $2 in each of two of 
the cases, and $1.25 in the other. The con« 
clniion is ibr one penalty only. 

The defendant pleaded a defense en droit] a 
general plea^ and a special one alleging that he 
is an old man over seventy, and received the 
money as travelling expenses, which would not 
inhject him to the penalty of the Statute. 



The brother of one of the patients proves that 
his sister who died of consumption in July 1881, 
was attended, in June, by the defendant who 
administered certain remedies to her, and got 
paid $1.25, asking, however, for $3. 

The husband of another patient who liad a 
cancer, but who eeems to have survived the 
treatment, proves that the defendant prescribed 
for his wife, and gave her a bottle of something 
to be taken internally, and also an external ap- 
plication. In this instance the defendant bar- 
gained for, and got $2, besides his board and 
lodging for two days. I must give the penalty 
asked. There is no objection made on the score 
of two offences being alleged : and it cannot be 
said that no penalty is due, merely because two 
have been incurred. The defendant is very 
old and very poor, and appears to be what is 
now known as a " crank." The judgment is 
for $25 for the first case proved, via., that of 
Madlle. Gervais ; the court reserving to pro- 
nounce as to imprisonment if it should be asked. 

Herder ^ Co.f for the plaintiff. 

O. Aug^, for the defendant. 



CIRCUIT COURT. 

MoNTBBAL, January 23, 1882. 
Btfore Jbttb, J. 

MiCHABLS V. PlIMSOLL. 

Lawyer's Letter — Exiyihility qf/ee, 

Beld^ that where a letter has been written by a 
lawyer, in pursuance qf instructions from a 
elientf to a debtor of the latter, requesting pay- 
ment qf a debt, and the debtor settles the 
claim, the sum qf $1.60 may be claimed by the 
lawyer from the debtor, as thejee/or such letter, 
and he may sue therefor in the name of his 
client. 
The plaintiff sued for $1.50, fee for a 
lawyer's letter which had been seut to the de- 
fendant. 

The defence was that the tariff does not con- 
tain any mention of such fee, and it was not 
taxable. 

Per Curiam. The defendant after having 
received a « lawyer's letter,*' paid the amount of 
the account to the plaintiff; but refused to pay 
anything for the letter. The advocate has sued 
in his client's name for $1.50, fee on the letter. 
I think the action should be sustained. The 
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ant, and 
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much as 
traction 

Quinn 
Lane, 



written in the interest of the defend- 
to Bare him the costs of a suit, and the 
has a right to recover the amount, inas- 
he is creditor for the costs until dis- 
has heen obtained. 

Judgment for plaintiff. 

# VTetTf for plaintiff, 
for defendant. 



ACCEPTANCE OF BILL CONTAINING UN 
FILLED BLANKS, 

ENGLISH HIGH COURT OP JUSTICE. QUEEN'S 
BENCH DIVISION. NOV- 2. 1882. 

Gajuued y. Lewis. 
A bill of exchange which contained the sum of 14L in 
flffures in the margin, but no words in the body to 
denote the amount, was accepted by the defendant 
and returned to the drawer to be filled in* The 
drawer fraudulently inserted the words " One hun- 
dred and sixty-four" in the body, and altered the 
marginal figures to that amount and issued the bilL 
Heldt that the defendant was liable on the bill to 
the plaintiff, an innocent holder for Talne. The 
figures in the margin of a bill are merely an index 
or summary of the contents of the bill. 

Action bjT the indorsee of a bill of exchange 
against the acceptor. The bill read as follows 
when presented for payment : 

« £ 164 08. 6d, 

Bristol, Feb. 22, 1882. 

Four months after date pay to my order the 
sum of one hundred and sixty-four pounds and 
sixpence, value received. 

Stdnbt F. Bus. 
To Mr. John Lewis, Salisbury.*' 

Defendants acceptance appeared upon the 
bill, as also the indorsement of the drawer. 
The defence was forgery and material alteration. 
The opinion states the material fiEusts. 

BowxN, L. J. This was an action by the in- 
dorsee of a bill of exchange against the ac^ 
ceptor, tried by consent before myself without a 
jury. The first ground of defence, that the 
acceptor's signature was itself a forgery, was 
abandoned at the trial. It remains for me to 
consider the second defence put forward, yia., 
that the bill after issue was altered in a mate- 
rial part. The bill of exchange in question had 
been drawn by one Sidney Bees, four months 
after date, on the defendant At the time when 
the defendant appended his signature to the 
document, the sum to be mentioned in the body 
of the bill was left in blank, but in the margin 
of the bill were the figures 141. Os. 6d.y which 



was the warn, for which the defendant desired to 
accept. Bees subsequently flUed in the hlaok 
in the body of the UH for 1641. Os. 6d., md 
fraudulently altered the figures in tiid mugin 
to that sunL Having done so he indorsed the 
the bill to the plaintifi^ who took it as a 6«m 
fide holder for value for the larger amoonl It 
was contended before me on the part of the 
plaintiif that the document at the time it was 
handed to Bees was, in spite ^of the marguial 
figures, an aoceptaiice in blanlc which did not 
issue as abill till after the body of the bill had 
been filled in, and that the alteration of the 
marginal figures was not an alteration aftv, but 
before or at the time of issue. Secondly, the 
plaintiffs counsel maintained tiiat the defend- 
ant on account of his negligence was precluded, 
as against a boma fide holder for value, from dis- 
puting what Bees had done. From the view 
I take of this case it is unnecessary fiv me to 
examine or refer to the series of cases cited 
before me, beginning with Towng v. tfrofe, 4 
Bing. 253; which deal with the question ef 
negligence as applied to negotiable instrumenti. 
It is however necessary that I should state 
what in my view was the cbaxacter of the docu- 
ment when handed by the defendant to Bee«, 
and for this purpose to consider what is the 
exact import and effect ot marginal figures at 
the head of a bill of exchange. They do not 
seem in general to have been considered among 
merchants as of the same effect and value 
as the mention of the sum contained in the 
body of the bill. The history of these msigi- 
nal figures may perhaps be shortly summarised 
as follows : The first model of a bill of ex- 
change preserved to us, and which dates from 
1381, does not I believe possess them, though 
it does possess the votum or invocation 
with which merchants' bills used generally t9 
commence, and which usually preceded the 
figures. The marginal figures at the headot 
a bill, which have since t>ecome a matter of 
common usage, were probably added at a very 
early date, in order that the amount of the bill 
might strike the eye immediately, and were in 
foot a note, index, or summary of the oontentc 
of the bill which followed : (see Nouguier, Lei* 
tres de Change, edit. 1875, p. 127, "Leschifires 
ne sontque pour simple note.'') Heinecciiu, 
who treats such marginal figures as part of the 
lemma or heading, does not speak of them u 
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AD eoeatial pari of the bUl, and the fact that 
by the law oi some oonntrieB theamoant of the 
hill was neceaaarily repeated, both in figuree 
and in words, is adduced by him as a reason for 
this view (edit. A. D. 1769, cap. iv. s! 6; see 
also cap. iT. 8. 12); " Deniqne soUemne etiam 
est campaoribns, sab finem lemmatis cifris ez* 
pximere sninmam solnendam, addito monets 
genere, quo ezactori sit satisfiaciendnm ; qoam- 
vis hoc reqnisitam vel ideo, essentiale dici 
neqneat, quod somma in ipsis litteris cambiali- 
bns bis ezprimi solet." « Hoc reqnisitnm non 
esse essentiale vel inde patet, qunm tamen de- 
bitor sine falsi crimine in ipsa obligatione nihil 
mntare poaait. AducUur ergo mmma magu noU» 
UcBf qvam neeestitaHi eaiua," ICarius, the first 
English writer on the subject (2nd edit. A. D. 
1655, p. 34) in explaining that the words in 
the body are in case of difference to goyem, 
sdds : ** The figures at the top of the bill do 
only, as it were, serve as the contents of the 
bUl and a hreviat thereof but the words at 
length are in the body of the bill of exchange, 
and are the chief and principal substance there- 
of whereto specisl regard ought to be had." 
The substance of this passage is reproduced by 
Beames, § 193. Stoiy (Bills of Exchange, § 42) 
deals with the matter as follows : « The sum is 
sometimea also expressed in figures in the 
superscription aa well as in the body of 
the instnunent in letters, for greater caution. 
But if any of the figures on the superscription 
difler from the sum in words in the body 
of the instrument, the letters will be deemed 
to be the sum." This view has received 
jodidal sanction in the case oi SanderBon v. 
Pifxr, 5 Bing. N. C. 431, where a bill containing 
X245 as a maiginal figure, but two hundred 
pounds in the body of the bill in words was 
held to he a hill for the latter sum. The case of 
Bez V. SUUtU, 1 Leach, C. G. 176, is distinguish- 
ed by and explained by Tindal, C. J. in Sand^- 
MA V. Piper. Let us now apply the above 
proposition to the case of a document like the 
present^ signed originally in blank with a mar- 
ginal figure or index, which has since been im- 
properly altered. A document which contains 
such a marginal index, but in which a blank is 
left by the acceptor to be filled in with the 
dominant and all important statement in the 
body of the bill defining the amount for which 
it is accepted, is not a perfect bill till this 



dominant portion of the bill has been filled in. 
The document is not invalid simply because it 
is incomplete. It creates certain rights and 
obligations Just as a blank acceptance does. 
But as the blank is presumably intended to be 
filled with something, the document till this 
« something " has been added is not complete. 
Nor is the question merely what is the actual 
limit of authority conferred by the acceptance 
in blank of such a document on the person to 
whom the acceptor hands it, but rather, what 
authority the acceptor by his conduct holds out 
that person as possessing when the bill has 
reached the hands of innocent holders who do 
not know that the actual authority conferred is 
a limited one only. Let me assume first a case 
in which no marginal figure exists at all, but in 
which a blsnk acc^>ptance is left to be filled in, 
but which is subsequently filled in with a sum 
in the body of the bill larger than that which 
the acceptor has actually directed. It is plain, 
I think, that in the hands of a h<ma fidt holder 
for value without notice, a bill so filled in binds 
the acceptor to the fhll amount. Next, let me 
assume a case of a similar excess of authority^ 
where however a marginal index exists on the 
bill for a smaller sum than that which has sub- 
sequently been placed in the body of the bill. 
Is the apparent and ostensible authority of the 
drawer to whom the acceptance was intrusted 
in blank necessarily limited by the figure in 
the maigin, when the holder of the bill is acting 
innocently and in good fisuth ? I think not. 
For it U conceivable that after the bill was 
signed in its original form the acceptor may 
have changed his mind and authorized the 
drawer to disregard the index and to fill in the 
body of the bill with larger amount. If the 
acceptor had in fiict authorized this to be done, 
surely he could not as against a subsequent 
holder deny that the bill for the larger amount 
so inserted by his express direction was his bill 
simply because the marginal figures have been 
left unchanged. Sandtrton v. Piper seems to 
show this much at all events. Tet if the holder 
in the absence of notice would have a right to 
neglect the marginal figure if it remained unal- 
tered, and to look only to the body of the bill, 
it would seem next to follow that-even if the 
marginal figure was altered, the holder would 
have a right in the absence of notice to assume 
that it was altered properly. The holder's right 



64 



THB*LB6AL NEWS. 



to look to the body of the bill would not be 
affected by such alteration, if he did not know 
the alteration was improper. A fortiori^ his right 
to look to the body of the bill wonld remain the 
same when he did not know the marginal figure 
had undergone any alteration at all. Thus I 
arrive at the conclusion that a man who gives 
his acceptance in blank holds out the person 
to whom it is intrusted as clothed with 
ostensible authority to fill in the bill as he 
pleases within the limits of tlie stamp, and 
that no alteration (even if it be fraadnlent 
and unauthorized) of the marginal figure 
vitiates the bill as a bill for the fhll amount in- 
serted in the body, when the bill reaches the 
hands of a holder who is unaware that the 
marginal index has been improperly altered. 
For these reasons the plaintiff in this case 
would seem to be entitled to succeed, and 
Judgment must be entered for him with costs. 

Judgment for the plaintiff. 



RECENT SUPREME COURT DECISIONS. 

WiU — Iiuanity — Error.-'This was an appeal 
from the Court of Queen's Bench, P.Q. The 
action was originally brought in the Super- 
ior Court by Pierre Lefranfois' executor under 
the will of the late Wm. Russell, of Quebec, 
against Austin, curator to the estate of Russell 
during the lunacy of the latter, to compel Aus- 
tin to hand over the estate to the executor. After 
preliminary proceedings had been taken, Eliza- 
beth Russell, the appellant, moved to intervene 
and have Russell's last will set aside, on the 
ground that it had been executed under pressure 
by Dame Julie Morin, Russell's wife, in whose 
favor the will was made, while the testator was 
of unsound mind. The intervening party claim- 
ed and proved that Morin wis not the lawful 
wife of Russell, having another husband living 
at the time the second marriage was contracted. 
Russell, who was a master pilot, died in 1681, 
having made a will two years previously. His 
estate was valued at about $16,000. The evi- 
dence in the case was voluminous and contra- 
dictory. On the 4th October, 1878, Russell made 
a will by which he bequeathed $4,000 and all 
his household furniture and effects to his wife 
Julie Morin ; $2,000 to his niece, Ellen Russell ; 
$1,000 to the Rev. Father Sexton, for charitable 
purposes, and the remainder of his estate to his 



brothers, nephews and nieces in equal sbaret. 
On the 8 th of the same month he made another 
will before the same notary, leaving $800 to hii 
wife Julie Morin, $400 to each of his nieces, Msiy 
and Elizabeth Russell, and $400 to his brother 
Patrick, with reversion to the nieces ii not 
claimed within a year, and the remainder to 
Ellen Russell. On the 27th November, 1878, 
Russell made a will, which is the subject of the 
present litigation, by which he revoked his for. 
mer wills, and gave $2,000 to Father Sexton, for 
the poor of St Rochs, and the remainder of kit 
property to his wife Julie Morin. On the 10th 
Januaiy following, Russell was interdicted as t 
maniac^nd a curator appointed to his estate. 
He remained in an asylum until December. 
1879, when he was released and lived until his 
death with his sister Ellen Russell, sister of tlie 
appellant. The Superior Court, (Tessier, J.), 
held that the will was valid, and this decision 
was a£Brmed by the Court of Queen's Bench. 

Heldy (reversing the judgment of the Q.B^ 
Ritchie, C. J., and Strong, J., dissenting), (I) 
that the proper inference to be drawn from sll 
the evidence as to the mental capacity of the 
testator to make the will of the 27th November, 
was that the testator, at the date of making said 
will, was of unsound mind. (3) That as it ap- 
peared that the only consideration lor the testa- 
tor's liberality to Julie Morin was that he sup- 
posed her to be his « beloved wife, Julie Morin,'' 
whereas she was at the time the lawful wife of 
another, the universal bequest to Julie Morin, 
was void, by reason of error and fiUse oanse. 
(3) That it is the duty of an appellate Court to 
review the conclusion arrived at by Conzts 
whose judgments are appealed from upon a 
question of fiact, when such judgments do not 
turn upon the credibility of any of the witnesses, 
but upon the proper inference to be drawn from 
all the evidence in the case. — Ruatelly. Lefra*- 
g&Uy Jan. 1883. 

GENERAL NOTES. 
Bradlsogh, the English asitator, bavins been ex- 
pelled from the Hoose of Commons, brought an netioo 
for assaalt against Mr. Erskine, the Seijeant-at- Arms. 
Mr. Jaatioe Field has dismissed the case, holding that 
the claim of a member to sit in the House, frcnn whidi 
he has been excluded by the House itself, cannot be 

determined by a court of law, and if the House hs* 
power to order his exolusion it must hare power to 
enforce its order. If the SeQoant-at-Anns were not 
protected by that order in the use of suoh foree asmay 
be neoeasary to oarry it out, the order itself wonld be a 
nullity. 



THE LEGAL NBWa 



66 



S^ E^g^^ M^^^^ 



Vol. VI. 



MARCH 3, 1883. 



No. 9. 



PROPOSED CHANGES IN THE 
CRIMINAL LAW, 

We learn from Ottawa that <* Mr. MtCartby 
introduced a bill to amend the Act respecting 
procedarein criminal cases. He said it provided 
that persons charged with misdemeanour should 
be permitted to give evidence on their own 
behalf. It also provided that when a judge was 
delajed from attending Court from any cause, 
the Court might be adjourned from day to day 
ontil he could attend. Thirdly, there is a pro- 
vifflon for abolishing the right of the Crown to 
peremptorily challenge jurors." 

Two of these three provisions involve altera- 
tions in the criminal law, of considemble mag- 
Qitudc ; and their suggestion indicates rather the 
restless love of change, than any very profound 
conviction of their necessity. The object of tes.. 
timony is fo furnish, as to an alleged fact, 
evidence on which the Court or jury can safely 
rely. It is obvious, ajmrt from the lessons of 
experience, that what people say as to matters in 
n^hjch they are interested is open to suspicion. 
Practice has shown, as a rule, almost universal, 
that chis suspicion is well founded. Here is what 
Pothier says on the matter, speakingof the judi- 
cial oath administered by the judge for the deci- 
sion of the suit. 

" /e «« eonseUUraii pat n^anmoina aux jnye* 
d'u9tr touvmit de cefte precaution qui tie «eit qu'a 
dimmer oeecwKm (k «ii« %n/mU4 departures, Quand un 
komwte «ci homn^te homme,U »'a pas heaoind'Hre re- 
ttnupar la religion du eerment, jnnir ne pat demander 
ce qui ne lui eat paa due, et pour ne paa diaeonvenir 
d*. et qu*U doit ; et quand it n*eat paa honrWte 
koume U n'a aueune erainte de ae paijurer, Depuia 
plH9 de quarante ana fjne je faia ma pro/eaaioHf 
r<i\vu une infinite de/oia d/f^rcr le aemientf et je 
"'at paa vu arriver plua de deux/oia, qu'une partie 
«*< /</ refetme par la religion du aermerUf de peraia- 
t<r dana ee qn'eUe avait aoutenu," 

Occasional utterances of the judges in Eng- 
land, nnder the extended rules of evidence now 
in force there, seem to recognise that the expe- 
rience of to-day in England does not differ from 
^^ of Pothier in Fiance a hundred years ago. 



Under the old usury laws we had examples 
without end of how little the ssnctity of an 
oath weighed against material interest. 

Manifestly the accused who does not intend 
to plead guilty, will be compelled to offer his 
testimony, or he is sure to be found guilty, if 
there is any evidence at all against him. If 
guilty he will perjure himself in self-defence, 
and he may do this successfully, if he be clever 
and self-possessed ; and thus one crime will be 
committed to cover another. If he be innocent, 
naturally he will speak to avoid the damaging 
presumption of guilt arising from a voluntary 
silence. Speaking, if he be stupid and timid, his 
embarrassment and confusion will be apt to 
create perfectly legitimate presumptions of 
guilt, and he may be condemned because he 
has not skill to avail himself of a pretended 
privilege. 

It is unnecessary to enlarge on the general 
objections to such a measure, for the reasons 
against it are well-known. 

Mr. McCarthy has not the demerit of invent- 
ing this crudity. But the form in which it is 
presented requires some explanation. Why is 
a man accused of a misdemeanour to be allowed 
to tell bis own story under oath, and a man ac- 
cused of a felony to have his mouth closed 7 
Mr. McCarthy will, perhaps, let us know the 
principle on which he bases this distinction, 
which at first sight appears to be arbitrary and 
unreasonable. 

A judge beins: delayed for a whole day going 
to hold a criminal court, seems to be a very im- 
probable contingency, and if it did happen one 
would suppose that the common law would 
supply the remedy common-sense suggests. But 
if there be laggards, who are also sticklers, by all 
means let a statute lay down the rule, and, if 
possible, let it be laid down in comprehensible 
terms. 

The third of the proposed changes attributed to 
Mr. McCarthy is evidently a reporter's mistake. 
Mr. McCarthy cannot fail to know that the 
Crown cannot challenge jurors save for cause. 
It is probable that our reformer desires to 
deprive the Crown of the right to cause a juror 
to stand aside till the pannel is exhausted. The 
practical inconyeniences of an amendment of 
this sort are too numerous and minute to be 
easily explained to those who have not had per- 
sonal experience of Crown business; but one 
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thing is clear, that if the Grown is no longer to 
be allowed to make a juror stand aside, the 
prosecution should have the same right of per- 
emptory challenge as the defence. 

The ambition to improve the laws of one's 
country is laudable ; but the danger of popular 
bodies being swept away by the superficial ap- 
pearance of improvement is very great. The 
proper check is to be found in the control of 
Government. The initiative of fundamental 
changes in the administration of justice should 

be jealously preserved by the Crown. 

B. 



TITLES. 

The Minerve has a sensible article directed 
against the misuse of the titles ^ Chevalier " and 
<( Commandeur.'' In addition to its remarks on 
the bad taste of thrusting titles down one's 
throat at every word, it should be remembered 
that it is illegal to use a foreign title, or to wear 
a foreign decoration, without leave of the Queen. 
We not only misuse foreign titles, but we both 
overuse and misuse our own. Newspaper repor- 
ters never speak of a Minister without the pre- 
fix of ^ Honourable." A gentleman dies and we 
have it formally announced that "A. B. 
Esquire,'' is no more. This is not done in Eng- 
land. In France, before the revolution, titles of 
rank were very sparingly used, except by par- 
vemu ; the second son of the king was called 
" Monsieur," and his eldest daughter ^^Madame,** 
just as we use <* Sir " in addressing members of 
the English Boyal family in private. 

But the more objectionable fault is the illegal 
assumption of titles not granted by the Queen. 
This is very common ; it is nevertheless a dis- 
honest form of vulgarity. Thus we have Judges, 
former Senators, bygone local Ministers, Legis- 
lative Councillors, and Speakers of Legislative 
Assemblies, all taking, or given the title of 
" Honourable," to which they have not a shadow 
of right. R. 



Mr. M. H. Sanborn, & brother of the late Mr. 
Justice Sanborn, and for many years Deputy Sheriff 
of Montreal, died in this city on Sunday, February 25. 
The Oaiette says of the deceased : " For twenty-eight 
yean Mr. Sanborn had filled in a manner eminently 
satisfactory the position of Deputy -Sheriff of Montreal, 
and his death removes from amongst us a faithful 
public servant, whose name will ever be mentioned 
with the respect due to the memory of an honourable, 
kind-hearted gentleman and an offioial of the most 
Sterling probity." 



HOTES OF CASES. 

COURT OF QUEEN'S BENCH. 

MoHTBBAL, Jan. 25, 1882. 

Monk, Bamsat, Tcasna, Cross k Bajbt, JJ. 

Bboina v. John Dwtsb, alia$ MoOdibb. 

Bigamy^ — Onua probandL 

On a trial /or bigamy,, the Crown hamng ewlahiitkni 

the /act qf the hutbaniPt two marriages it it /or 

the prisoner to »how the abemce ^ ihtfini w^ 

during seven yeare preceding the second moh- 

riage ; and where such absence is not proved, it it 

not incumbent on the Crown to estabUsk thepri- 

toner's knowledge that the first wife was Umng 

at the time qf the second marriage. 

Bamsat, J. This is a reserved case firom the 

district of Aylmer. The prisoner was convicted 

of bigamy. The two marriages were proTod, the 

first to Mary Brophy at St. Columban, in the dis. 

trict of Terrebonne, in 1855, the second to Marie 

Fleury at Allumette Island, in the district of 

Ottawa, in 1878. It was also proved that the 

first wife was living at the time of the second 

marriage at St Columban, where the marriage of 

1866 took place. 

The Court charged the jury : 1st— « That the 
marriage was complete by the marriage oere. 
mony, and did not require consummation, and 
that it was not incumbent on the Crown to prove 
the presence of the first wife with the prisoner.'* 
2nd — " That the continuous absence of the first 
wife during seven years immediately preced- 
ing the second marriage not being proved, 
it was not incumbent on the Crown to prove 
the prisoner's knowledge that the first wife 
was living. The Court also added that under 
the above circumstances it was incumbent on 
the prisoner to show that he had made reason- 
able inquiries." 

I take it that the Court in effect held, that the 
marriage being established, it was for the pri- 
soner to show the absence of seven years ; that 
this absence not being proved, there was no 
question of the prisoner's ignorance. At the 
argument it was contended that the absence of 
the prisoner from his wife was the preaomption 
of law, and that the Crown should piove pre- 
sence. In support of this novel pretension we 
were referred to the case of Begina v. Beaton, 
(3 F. k F., p. 819), where it was contended that 
Mr. Justice Wightman had held that the proof 
of presence was on the Crown, and thai this 
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holding had heen maintained by the Conrt of 
Ciown Cases Reserved in Reg, ▼. Curgerwen. 
(L.R., IC.C.Rjp. 1.) On reference to the 
ca«e of Btaton it will be seen that Mr. Jostice 
Wightman did not hold that the proof of pre- 
sence was on the Crown. In that case there was 
evidence that the husband only stayed with his 
wife perhaps four years at most. It then be- 
came necessary for the Crown to show know- 
ledge on the part of the prisoner, who could not 
be expected to prove the negative — non-know- 
ledge. It was this decision of Mr. Justice Wight- 
man that was approved of in 12. v. Curgerwen, 
The case before us differs in this, that Mr. Justice 
Maodougall returns the fact that absence was not 
proved. I therefore think the conviction should 

be maintained. 

Conviction maintained. 

Flewnng^ Q.C, for the Crown* 

Foran for the prisoner. 



COUR DU BANC DE LA REINE. 

MoNTRiAL, 26 Janvier 1883. 

DoBioN, J. en C, Rahsat, J., Tkssub, J., Cross, J. 

Ross et al., es-qual. v. Convbrsb, 

41 Viet., e, ZB—AvU,' 

Jugi: Que lee 9yndiee«mjoinU de PAuuranee 
Agrieole du Canada ant €U duement nommSe 
en vertu du chapUre 38 de VAete 41 Vict, 
(CtfA-)) et qt^ile eont revHue de tone lee pattvoirt 
appartenant d dee syndiee offieiels de mSme que 
e*He avaient iid/nommSe en vertu de VAete de 
/aUliie de 1875 et see amendemente. 
Qti^en Pnbeenee de diepeeitione sp^eialee, le/ait gu*un 
one eantenant lee demandee de versemenle, a 
iU mie d la poete d Vadresee dee aetionnairee 
aera une preuve eufieante de la demande de eee 
vereemente. 
II s'agit d'une poursuite intent^e par les 
demandeurs Ross, Fish et Dumesnil, en leur 
qu*Iit6 de syndics-conjoints de la Compagnie 
dite '* The Canada Agricultural Insurance Com- 
pany* contro Jonathan Converse, pour les 
4i6me et Si^me versements sur cinq parts on 
actioiiB dans les fonds de cette Compagnie, fai- 
sant une somme de $100. 

Les appelants all^uent qu'ils out ^tk nom- 
mte syndics-conjoints en vertu de I'Acte du 
Canada 41 Victoria, chap. 38, et que comme 
tela ila sont en possession des biens de la dite 
Compagnie afin d'en liquidei les affaires. 
L'action a ak renvoy6e par la Cour de Circuit 



si^eant h Sherbrooke, le 31 octobre 1881, sur 
le principe que les demandeurs n'avaient pas 
quality suffisante on loeue etandi pour intenter 
de semblables poursuites en vertu de I'Acte 
du Parlement pr6cit6. 

La Cour d'Appel a infirm^ ce jugement et 
oondamne le d^fendenr Converse k payer la 
somme demand6e. 

Tbssier, J. En lisant le pr6ambule du Statut 
en question et les sections qui suivent, il est 
fociie de conclure que le Parlement a nomm6 
ces syndics offieiels conjointement avec les 
pouvoirs de poursuivre dans Tint^rSt des cr6an- 
ciers et de ceux des actionnaires qui out d6jii 
pay6 leurs versements pour liquider finalement 
les affaires de cette Compagnie. 

Le pr6ambule dit : << ConsidSrant que les ac- 
<< tionnaires out r6solu qu'il est de leur int^rfit 
<< que les affaires de la Compagnie soient 
(< liquid^es, qu^k cette fin ils ont nomm6 Philip 
« S. Ross et W. J. Fish, syndics et liquldateurs, 
" qu'il serait opportun d'ajouter G. H. Dumes- 

<< nil auz dits syndics et Uquidateurs 

" quHls ont fait quelque progr^s dans la liqui- 
« dation de la Compagnie, et qu'une action 
u immediate est desirable dans Tint^r^t de la 
" Compagnie et de ses cr4anciers, il est d6cr6t^ : 
<< Que les biens et effets de la dite Compagnie 
" seront, sans qu'il soit fiiit aucune eeeeion ou 
<< rien autre ehoee de sa part, confi^s auz dits 
" Boss, Fish et Dumesnil comme co-syndics, et 
<< toutes personues y int6re8s6es comme action- 
** nairee, erianciere, assures ou autrement seront 
« d^ lore d toutee fine, dans la mdme position 
<' que si les dites parties ^talent des eyndiee 
« offieieU:' 

II semble que cet acte special du Parlement, 
s'il veut dire quelque chose, constituent les 
demandeurs comme syndics offieiels des ae- 
tionnairee et des erianciere, Mais s*il y avait 
doute, cela disparaitrait par le fiilt prouv6 en 
cette cause que, depuis la passation de ce 
Statut, il y a eu une assembl^e gto6rale des 
cr6anciers, k laquelle il a 6t6 nomm6 des ins- 
pecteurs, mais pas d'autres syndics. En vertu 
de la section 79 de I'Acte de Faillite de 1876, 
cela les constituerait syndics d^finitifs. 

II a6t6 fait une autre objection savoir : que 
les versements n'avaient pas ^t6 Icgalement 
appelSs. Le Statul n'indique pas de mode 8p6- 
cifique ; il suffit dans ce cas qu'il y ait une 
notice raisonnable auz actionnaires. Or il est 
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en preuve qu'ane notice a 6t6 adreEsde par la 
poBte auz Bctionnaires et au d6fendeur Converse 
en particulier, et de plus notice publique dans 
nn journal anglais et dans un journal franc^is 
un mois d'avaoce. Ce point a 6t6 decide dans 
plusieurs causes dans lesquelles cctte question 
avait 6t6 sp^ialement plaidee par exception. 

Lea appelantfi ont cite plusieurs precedents 
entr'autres Fisher's Harrison's Digest, (p. 7160) : 
" A circular sent to every shareholder in a 
" railway company, informing him that the 
<< directors had resolved on making a call, 
" constitutes the call." 

Roas V, Franchhe^ Legal News, Vol. 5, p. 23; 
Abbott's Digest, Vo. Corporations 36 & 37; 
Angell & Ames, on Corporations, p. 517. 

Les demandeurs ayant done prouv6 que le 

defendeur est un des actionnaires, qu'il a pay6 

au present demandeur, les 2i6me et 3i6me ver. 

sements, il est difficile d'en venir li une autre 

conclusion que celle de condamner le defendeur 

Converse i\ payer auz demandvurs eE-qualit^*s 

la somme demandee. 

Jugement infirme. 

Camirand ^ Hurd, pour I'appelant. 

A, W, Atwaier, conseil. 

O. 0, Doakf pour I'intime. 

J). MacmasUfy C.K., conseil. 



COURT OF REVIEW. 

Montreal, February 21, 1883. 

SiooTTK, J., Torrance, J., Mathieu, J. 

Penny et al. es qual. v. The Montreal Herald 
Printing and Publishing Co. et al. 

Procedure — Review — Suit between Lessor and 

Lessee. 

Where there ia an inscription in Review qf a Judg- 
ment rendered in a suit between lessor and 
lessee^ the opposite party is entitled^ under the 
C.CP. 500, to a delay of eight days from date 
qf inscription^ be/ore he can be compelled to 
argue the case. 

This was an action against a tenant and a sub- 
tenant under the law governing procedure 
between landlord and t nant. The judgment 
went against the defendauts on the 1 3th Febru- 
ary, 1883, and the sub-tenant inscribed in review 
on the 1 9th Febniary, 1883. 

Branchaud, for plaintiff, applied to have the 
case heard as a privileged case without delay, 
citing C.C.P. 894. 



Taity Q.Cj for the sub- tenant, Moaes Cooben- 
thaler, cited C.C.P. 500 as giving him eight daT$> 
at least, after the inscription before iie could be 
compelled to argue the case. 

After conference among several of the judges 
at Montreal, the pretension of the defendant, 
Cochenthaler, was sustained, and the Court re-- 
fused to hear the case within the eight days. 

Judah j- Branehaud for plaintiffs. 

Abbott y Tail j* Abbohs for defendants. 



COURT OP REVIEW. 

Montreal, November 30, 18H2. 

Torrance, J., Jbttb, J., Buchanan, J. 

Saundbbs v. Hbrse. 
Perempti<m. 
The omission of a letter in the name qf plaintiff in 
the Prothonotartfs certificate of last proceedingy 
cannot be set up as a bar to peremption when 
three years have elapsed from last proceeding. 
The Court may order that the certificate he 
amended before aljudicating upon the apptiea- 
Hon for peremption. 
I'his was an action taken npon a promissoiy 
note, and upon the 17th September, 1879, an 
entry was made in the plumilif: <* plaintiff in- 
« scribes at enquite the first October next.'* 

On the 3rd October, I882,the defendant served 
the plaintiff with notice of application for per- 
emption, and produce<l in support the prothono- 
tary's certificate of last proceedings, showing 
that no proceedings had been taken since the 
plaintiffs inscription of 1 7th September, 1879- 
The plaintiff contested this application on the 
ground that the certificate of last proceediogs 
was irregular ; that the name ot the plaintiff, 
as given in the certificate of the prothonotarr, 
was Alexander Sounder ^ whereas his correct name 
was Alexander Saunders, the final s having been 
omitted in the certificate ; that the omission of 
a letter in the name of plaintiff was a fiital 
variance. The plaintiff cited the decision of 
Torrance, J., in the case of Burland JMsbaratt 
Lithographic Co. v. Bemister^ 4 Legal News, p. 101. 
Judgment was rendered by RAimriLLB, J, 
granting the application lor peremption, and 
ordering the prothonotary to amend the name 

of the plaintiff incorrectly written in tlio certifi- 
cate.' of last proceedings. 

The Court of Review unanimously confirmed 
this judgment. 

Dunlop <!* Lyman for plaintiff. 

A. Dalhec for defendant. 
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COyNECTIHG CARRIERS AND THEIR 

LIABILITY. 

SrPKBME CotTRT OF THB UxiTED STATES, 

January 8, 1883. 

Michigan Central Railroad Co. v. Myrick. 

The general doctrine as to transportation by connect' 
ing lifi'ft oj carriers is this : That each carrier 
confining itself to itJ eotnmon law liability is 
only ffOtind in the absence of a sj>eeial contract 
to safely carry over its own route and safely 
deliver to the next connecting carrier. 

Any carrier may agree that oeer the whole route its 
liability s/itll extend, Imt in the absence of a 
sftecial agreement to that effect such liability 
vi/t Hof attachj and the agreement wit I not be 
inferred from doubtful expressions or loose lan- 
gungCy Init only from clear and satiffactory evi- 
lUnce. 

In eiTor to the Circuit Court of the United 
States for the Northern District of Illinois. 

This is an action for breach of two alleged 
rontracts of the Michigan Central Railroad Com- 
pany with the plaintiff, Paris Myrick, each to 
carry lor him two hundred and two head of cat- 
tle from Chicago to Philadelphia, and there 
to deliver them to his order. It arises out of 
these facts: Myrick was in 1877 engaged, at 
Chicago, in the business of buying cattle, some- 
times on bis own account and sometimes for 
others, and forwarding them by railway to Phil- 
adelphia. The company is a corporation created 
by the State of Michigan, and Its line extends 
from rhicago to Detroit, where it connects with 
the Great Western Railroad, which by its con- 
nections leads to Philadelphia. 

In Noveml)er, 1877, Myrick purchased two 
lots of cattle, each consisting of two hundred 
and two head, and shipped them over the road 
of the company. One of the purchases and 
shipments was made on the 7th and the other 
on the 14th of the month. It will suffice to give 
the particulars of the first of these transactions, 
as they were identical in all respects, except 
in thu amount of the draft negotiated and the 
weight of the cattle. 

On the shipment of the cattle Myrick took 
from the company a receipt, as follows : 

"Michigan Central Railroad Company. 
"CmoAGo Station, Nov. 7, 1877. 

" Received from Paris Myrick, in apparent 



good order, consigned order Paris Myrick (notify 

J. & W. Blaker, Philadelphia, Pa.) : 

Weight or 

Articles. measure. 

Two hundred and two (202) cattle 240,000 

<< Advance charges $12.00. Marked and des- 
cribed as al)ov6 (contents and value otherwise 
unknown) for transportation by the Michigan 
Central Railroad Company, to the Warehouse 

at 

" Wm. Or AG an, Agent. 

On the niarpn of the receipt was the follow- 
ing : 

"This company will not hold itself responsi- 
ble for the a<;('!ira''y of these weights, as between 
buyer and sclKr, tbt* approximate weight hav- 
ing bf'cn ascertained by track-scales, which is 
sufficiently accurate for freighting purposes, but 
may not be strictly correct as between buyer and 
seller. This receipt can be exchanged for a 
through bill of lading. 

" Notice. — See rules of transportation on the 
back hereof. Use separate receipts for each con- 
signment." 

On the back of the receipt the rules were 
printed, one of which, the eleventh, was as fol- 
lows: 

" Goods or property consigned to any place off 
the company s line of road, or to any point or 
place beyond the termini, will be sent forward 
by a carri'»r or freightman, when there are such, 
in the usual manner, the company acting, for 
the purpose of delivery to such carrier, as the 
agent of the consignor or consignee, and not 
as carrier. The company will not be liable or 
responsible for any loss, damage or injury to the 
property after the same shall have been sent 
from any warehouse or station of the Company.'' 

On the day this receipt was obtained, Myrick 
drew and delivered to the Commercial National 
Bank, at Chicago, a draft, of which the following 
is a copy : 

"$12,287.57.] Chicago, Nov. 7, 1877. 

" Pay to the order of Geo. L. Otis, cashier, 

$12,287.57, value received, and charge the same 

to account of 

Paris M trick. 

" To J. k W. Blaker, Newtown^ Pa." 

As security for its payment Myrick endorsed 
the receipt obtained from the railroad company 
and delivered it, with the draft, to the bank, 
which thereupon gave him the money for it. 



to 
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The cattle were carried on the road of the 
Michig^ii Central to Detroit, and thence over 
the road of the Great WestHrn Railroad Com- 
pany to Buffalo, and thence over the road^ of 
other companies to Philadelphiai the last of 
which was the road of the North Pennsjlvania 
Railroad Company. Tl.ey arrived in Philadel- 
phia in ahout four days after their shipment, 
where, according to the uniform custom in the 
eourse of business in the railroad company, they 
were turned over to the Drove- Yard which was 
formed for 'the purpose of receiving cattle 
arriving there, taking care of them, and deliver- 
ing them to their owners or consignees. This 
company nitified the Blakers of the arrival of 
the cattle, and delivered them to thojo parties 
without the production of the carrier's receipt 
transferred by Myrick to the Commercial Nation- 
al Bank. The Blakers paid the expense of the 
transportation, took possession of the cattle, 
sold them, and appropriated the proceeds. The 
lot shipped on the 14th of November were de- 
livered in like manner to the Blakers by the 
Drove-Tard Company without the production of 
the carrier's receipt, given to the bank, and were 
in like manner disposed of. Soon afterwards the 
Blakers failed, and the two drafts on them, one 
made on the shipment of Nov. 7, and the other 
on the shipment of November 14, were not paid. 
Hence the present action for the value of the 
cattle thus lost to the bank, Myrick suing for its 
use. 

It appeared on the trial that Myrick had made 
previous shipments of cattle from Chicago to 
Philadelphia and taken similar receipts from the 
Michigan Central Railroad Company ; but the 
cattle shipped had always been delivered by the 
Pennsylvania Company, at Philadelphia, to the 
Drove-Tard Company there, and by that Com- 
pany delivered to the Blakers without the pro- 
duction of the carrier's receipt or any bill of 
lading ; that the Blakers were dealers in cattle 
and had particular pens in the yards assigned to 
them ; that the cattle of the shipments of Nov. 
7 and November 14 were, on their arrival, placed 
by the superintendent of the drove-yards in those 
pens, and were sold by the Blakers on the fol- 
lowing day, and that the carrier's receipt was 
not called for either by the railroad or the stock, 
yard company. It also appeared on the trial that 
Myrick bought the cattle for the Blakers, and 
that a person employed by them accompanied 



the cattle from Chicago until their delivery at 
the drove-yard at Philadelphia ; that the through 
ratu from Chicago to Philadelphia on the cattle 
was fifty-eight cents per hundred ; that notioe of 
this rate was posted in the station of the defen- 
dant company at Chicago, and that it was not 
the custocB of the railroad company at Philadel- 
phia to look to the consignee for freight, bnt to 
collect it from the Drove-Tard Company. 

The court was reqnt-sted to give to the jnry 
various instructions, one of which, thoofph pre- 
sented under many forms, amounts substantially 
to this, that as the road of the Michigan Central 
Railroad Company terminates at Detroit, the 
company was not bonnd, in the absence of spe- 
cial contract, to transport the cattle beyond 
such termination, and that the receipt of freight 
for a point beyond and an agreement for a 
through fare did not of themselves establicfa 
such a contract. 

The court refused to give this instruction, or 
any embodjring the principle which it expresses. 
On the contrary, it instructed the Jnry that the 
receipt, termed bill of lading, under the circnm- 
stances in which it was made, was a throngh 
contract whereby the defendant agreed to trans- 
port the cattle named in it from Chicago to 
Philadelphia, and there deliver them to the order 
of Paris Myrick, and to notify the Blakers of 
their arrival ; that this was the undertaking on 
the part of the defendant company with the 
plaintiff Myrick, and with any aasignee or holder 
of the contract. The facts attending the trans- 
action not being disputed, there oonld be only 
one resnlt from this instruction^-a recovery by 
the plaintiff. From the judgment entered 
thereon the case is brought to this court for 
review, 

FiiLD, J. (after stating the case).— The prin- 
cipal question presented by the instruction 
requested by the defendant has been elaborately 
considered and adjudged by this oonrt. It is 
only necessary therefore to state the conclusion 
reached. 

A railroad company is a carrier of goods for 
the public, and as such is bound to carry safely 
whatever goods are intrusted to it for transpor- 
tation, within the course of its business, to the 
end of its route, and there deposit them in a 
suitable place for their owners or consignees. 
If the road of the company connects with other 
roads, and goods are received for transportation 
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beyond the termination of its own line, there 
is superadded to its duty aa a common carrier 
that of a forwarder by the connecting line, that 
is, to delirer safely the goods to such line — the 
next earner on the route beyond. .This for- 
warding duty arises from the obligation ini plied 
in taking the goods for the point beyond its own 
line. The common law imposes no greater duty 
than this. If more is expected from the com- 
pany receiying the shipment, there must be a 
special agreement for it. This is the doctrine 
of this court, although a different rule of liabi- 
lity is adopted in England and in some of the 
States. As was said in Railroad Co. r. ManU" 
faeturing Co., " it is unfortunate for the interests 
of commerce that there is any diversity of 
opinion on such a subject, especially in this 
country, but the rule tliat holds the carrier only 
liable to the extent of his own route, and for the 
safe storage and delivery to the next carrier, is 
in itself so just and reasonable that we do not 
hesitate to give it our sanction.'^ 16 Wall. 324. 
This doctrine was approved in the subse- 
qaeut case of PraU v. Railroad Co., 22 Wall. 123, 
although the contract there was to carry 
through the whole route. Such a contract may, 
of course, be made with any one of different 
connecting lines. There is no objection in law 
to a contract of the kind, with its attendant lia- 
bilities. See also Inturanee Co. Y. Railroad Co.f 
104 U. S. 157. 

The general doctrine then as to the transporta- 
tion by connecting lines, approved by this court, 
and also by a majority of the State courts, 
amounts to this^ that each road, confining itself 
to its common-law liability, is only bound, in 
the absence of a special contract, to safely carry 
over its own route and safely to deliver to the 
next connecting carrier, but that any one of 
the companies may agree that over the whole 
route its liability shall extend. In the absence 
of a special agreement to that effect, such lia- 
bility will not attach, and the agreement will 
not be inferred from doubtful expressions or 
loose language, but only from clear and satis- 
factory evidence. Although a railroad company 
is not a common carrier of live animals in the 
■une sense that it is a carrier of goods, its 
responsibilities being in many respects different, 

yet when it undertakes generally to carry such 
freight it assumes, under similar conditions, the 
Kune obligations, so fiir as the route is con- 
oerned over which the freight is to be carried. 



In the present case the court below held that 
by its receipt, construed in the light of the 
circumstances under which it was given, the 
Michigan Central Railroad Company assumed 
the responsibility of transporting the cattle 
over the whole route from Chicago to Philadel- 
phia. It did not submit the receipt with 
evidence of attendant circumstances to the jury 
to determine whether such a through contract 
was made. It ruled that the receipt itsel 
constituted such a contract. In this respect 
erred. The receipt does not, on its £ace, import 
any bargain to carry the freight through. It 

does not say that the freight is to be transported 
to Philadelphia or that it was received tor 
transportation there. It only says that it is 
contigned to the order of Paris Myrick, and that 
the Blakers at Philadelphia are to be notified. 
And after the description of the property, it 
adds: <* Marked and described as above (con- 
tents and value otherwise unknown) for trans- 
portation by the Michigan Central Bailroad 

Company to the warehouse at ," leaving 

the place blank. This blank may have been 
intended for the insertion of some place on the 
road of the company, or at its termination. It 
cannot be assumed by the court, in the absence 
of evidence on the point, that it was intended 
for the place of the final destination of the 
cattle. On the margin of the receipt is the 
following: "Noticb — See rules of transporta- 
tion on the back hereof." And among the rules 
is one declariog that goods consigned to any 
place off the company's line, or beyond it, would 
be sent forward by carrier or freightman, when 
there are such, in the usual manner, the com- 
pany acting for that purpose as the agent of 
the consignor or consignee and not as carrier ; 
and that the company would not be responsible 
for any loss, damage, or injury to the property 
after the same shall have been sent from its 
warehouse or station. Though this rule, brought 
to the knowledge of the shipper, might not 
limit the liability imposed by a specific through 
contract, yet it would tend to rebut any infer- 
ence of such a contract from the receipt of 
goods marked for a place beyond the road of 
the company. 

The doctrine invoked by the plaintiff's coun- 
sel against the limitation by contract of the 
common law responsibility of carriers has no 
application. There is, as already stated, no com- 
mon-law responsibility devolving upon any 
carrier to transport goods over oUier than its 
own lines, and the laws of Illinois restricting 
the right to limit such responsibility do not 
therefore touch the case. Nor was the com- 
mon-law liability of the defendant corporation 
enlarged by the fact that a notice of the charges 
for through transportation was posted in the 
defendant's station-house at Chicago. Such 
notices are usually found in stations on lines 
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which connect with other TineSi and they fur- 
nish important information to shippers, who 
naturally desire to know what the charges are 
for through freight as well as for those over a 
single line. It would be unfortunate if this 
information could not be given by a public 
notice in the station of a company without 
subjecting that company, if freight is taken by 
it, to responsibility for the manner in which it 
is carried on intermediate and connecting lines 
to the end of the route. 

Nor was the liability of the company afifected 
by the fact that the notice on the margin of the 
receipt stated that the ticket given might be 
« exchanged for a through bill of lading." It 
would seem to indicate that the receipt was 
not deemed of itself to constitute a through 
contract. The through bill of lading may also 
have contained a limitation as to the extent 
of the route over which the company would 
undertake to carry the cattle. Besides, if weight 
is to be given to this notice as characterizing 
the contract made, it mu6t be taken with the 
mle to which it also calls attention, that the 
company assumed responsibility only for trans- 
portation over its own line. 

It follows from the views expressed that the 
court below erred in its chaige that the ticket 
or bill of ladipg was a through contract whereby 
the defendant con. pany agreed to transfer the 
cattle to Philadelphia, and safely deliver them 
there to the order of My rick. 

Our attention has been called to some deci- 
sions of the Supreme Court of Illinois, which 
would seem to hold that a railroad company 
which receives goods to carry, marked for a par- 
ticular destination, though beyond its own line 
is prima facie bound to carry them to that place 
and deliver them there ; and that an agreement 
to that etfect is implied by the reception of 
goods thus marked. Illinou Central Railroad 
Co. V. Frankenberg^ 54 III., 88; lUinoie Central 
Railroad Co. v. Johnson, 34 id., 389.) 

Assuming that such is the purport ot the 
decisions, they arc not binding upon us. What 
constitutes a contract of carriage is not a ques- 
tion of local Iftw, upon which the decision of a 
State court must control. It is a matter of 
general law, upon which this court will exercise 
ite own judgment. Chicago City v. Robbint, 2 
Black. 429 ; Railroad Co. v. National Bank, 102 
U. H. 14, and Hough v. Railway Co., 100 id. 213. 

If the doctrine of the Supreme Court of Illi- 
nois, as to what constitutes a contract of carriage 
over connecting lines of roads, is sound, it ought 
to govern, not only in Illinois, but in other 
States; and yet the tribunals of other States, 
and a majority of them, hold the reverse of the 
Illinois court, and coincide with the views of 
this court. Such is the case in Massachusetts. 
Nutting v. Railroad Co., 1 Gray, 502 ; Burroughs 
v. Railroad Co., 100 Ma«s. 26. If we are to fol- 
low on this subject the ruling of the State 
courts, we should be obliged to give a different 
interpretation to the same act— tiie reception of 



goods marked for a place beyond the rood of 
the company — in different States, holding it to 
imply one thing in Illinois and another in 
Massachusetts. 

The judgment must be reversed, and the case 
remanded for a new trial ; and it is so ordered. 

L'ABUS DSS TITRES, 

II nous est venu sou vent k I'idee d ex primer 
notre opinion sur Pabos que Ton fiiit, dans notre 
pays, des titres de Chevalier et de Commaadenr, 
appliques h, ceux qui ont 6te decores d'un oidi« 
quelconque. 

La chose est opposee a tons les usages. Snr 
le continent europeen, uii tout le monde a plus 
on moins I'ambition de porter uue decoration 
quelconque, et m£*me dans les pays oil cenx qui 
ne sont pas decerns forment la minorite, on 
n'insiste pas ^ jeter u chaque instant les titres a 
la tSte des gens. 

Ici on a pris cette hal)itude a une epoqne oii 
les decorations dtaient tres rares ; il y avait ao 
moins une excuse ou uii pretexto. Alain tenant 
que le n ombre des personnages decores atteint 
le chiflre de cinquante ou soixante, Tern plot de 
ces denominations devient monotone d*atx>ni 
pour ceux qui sont ainsi l)ombarde.s a ctiaqat 
instant de leur titre et de leur grade ; et trcr; 
difficile, parcequ'il serait important de ne pas >e 
tromper. 

Voit-on d'ici les ulecteurs allant voter poor 
monsieur le chevalier Betiudry ; ou demandant 
des reuseigncments commerciaux a monsicar le 
Chevalier Cramp ; ou exigeaut de monsieur Ic 
Chevalitr Kcefer qu'il refasse son travail sur 
I'aqueduc de Toronto ; ou que monsieur it* 
Commandeur Coursol insiste pour uue nouvelle 
nomination ili la douanc, et sur Texistence u 
porp^tuit^ do la Commission Boyale sur le:» 
Ecoles de Montreal ? 

Notre bon ami M. Drolct nous a cpargnc une 
bonne part de travail en nous adressant une 
note i\ ce sujct ; il n 'avait pas Tintentiun, pnv 
bablement, de la rendre publique, mais nons 
profitons do son absence de la ville pour com- 
mettre cette indiscretipn : 
MoH cher Ridacteur^ 

Did done, une fois pour touted, ft tes loetcura et ^ 

tea confrdroB.iivec priftro de reproduire, qu'il est de 

t^(^a mauvais iroftt, (pour no pa8 dire flagorucar) d*a|>- 

neler le8 d^cor^s, comine on le fait toas les joai>, 

* Mon»iour le chevalier N- .'" 

Dcmande lour done comment on appellerait alors 
Icf ffrandf ofiiciers et le8 gnuid'croix ? 

On dit *' Mouflieur N .., chevalier do la L^fnoo 
d'honnear," i<i on tient ^ lui rappeler d. tout |>rop\)!i;. 
qu'il ** portc ^a croix *' dans ce monde, mais jamais 
** Monsieur Ic chovalior. " 

Autrefois, on armait ehovalier cclui que lo m.»uve- 
rain anoblissait, et lea cadets de famillc prenaient le 
titre de "chevalier N...," mais il y a une nniuice 
entro ce titre do noblesne et les diflf^rents grades des 
ordres do ohevalerie modemes. 

On m'a tellement donn^ du "Chevalier," que j*en 
suis placd dans une impasse trds difficile : ou croire 
quec estvrai.cequi blesserait ma modest ie ; on dire 
(lue les antres commetteut une b^vue, ce qui »t too- 
jours d^sagrteble- 

A toi, 

La Minervct Fev. 24. G. A- Dbolet. 
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TO SUBSCRIBERS. 
We woald ask oar readers to address all ap- 
plications for copies of the journal to the Gazette 

Printing Company, publishers. Jnconrenience 
and delaj are caused by addressing such appli- 
cations to the editor. 

We are also requested by the publishers to 
state that they cannot undertid&e to replace 
copies which are mislaid or destroyed by sub- 
scribers. Where a number fails to reach a sub- 
scriber, notice by postal card should be t^ven to 
the publishers within one month from the date 
of issue. 

PEREMPTORY CHALLENGE, 

In iny note on Mr. MsCartliy's proposed 

amendments to the criminal law, {ante p. 65) 
I was under the impression that it was the 
'^ stand aside " he desired to abolish, and I 
ort-rlooked for the moment the Statute al low- 
ing the Crown four peremptory challenges on 
any trial. I have since seen the Bill, from which 
I learn that his object is only to repeal this 
enactment. There can he no objection in 
principle to its repeal, but one cannot help 
asking why the law should be again changed 
in this minate particular. K. 



OATHS. 
Id the charge delivered by Mr. Justice Ram- 
say to the Grand Jury, at the opening of the 

Court of Queen's Bench, Crown Side, his Honor 
made the following observations : — 

"< Among the intellectual projects of the day 
it is proposed, we hear, to substitute for those 
who do not believe in the binding sanctity of 
an oath the subterfuge of an affirmation. As 
an oath necessarily includes an affirmation, it is 
somewhat difficult, for ordinary people, to un- 
derstand how a man is to be bound by the one 
and not by the other. It will be observed that 
this proposed change is not intended to meet a 
difficulty analogous to that formerly raised by 
the Quaiiers and some other sects as to the use 
of God's name, which, from a narrow reading of 
the words of Scripture, they believe is pro- 
hibited. Their objection is not then the re- 
sult of the disregard of a solemn undertaking ; 
it arises from an over -scrupulousness, which to 
iK>me may appear ridiculous, but which in no 
way menaces the basis of social order. The 
failure to observe this distitction and the love 
of change — a mania of small-minded people — 
bsTe, probably, contributed more to encour- 
age tlds proposed alteration than the repetition 
of the disturbances which suggested W^ 



These remarks were probably elicited by 
the measure which is to be submitted to the 
English Parliament; but since this charge 
was delivered, we have received a copy of a bill 
introduced by Mr.Robertson at Ottawa, to which 
the criticism of Mr. Justice Ramsay seems to be 
equally applicable. The preamble of the bill is 
" Whereas the discovery of truth in Courts of 
<< Justice has been signally promoted by the re- 
« moval of restrictions on the admissibility of 
<< witnesses, and it is expedient to amend the 
"law of evidence with the object of still further 
" promoting such discovery ;'' and the first Sec- 
tion reads as follows : — '< If any person called 
*' to give evidence in any criminal proceeding, 
"or in any civil proceeding, in respect of 
" which the Parliament of Canada has jurisdic- 
«tionin this behalf, objects to take an oath or 
<< is objected to a^ incompetent to take an oath, 
"such person shall, if the presiding Judge is 
" satisfied that the taking qfan oath would have no 
" binding effect on hit eonaeience,, make the foUow- 
" ing promise and declaration ; " I solemnly 
« promise, affirm and declare that the evidence 
« to be given by me shall be the truth, the whole 
" truth, and nothing but the truth.'' 



FEES ON LETTERS. 



We have reported a number of decisions pro 
et con as to the right of an attorney to col- 
lect from the debtor by legal process a charge 

for writing a letter for his client, notifying the 
debtor that legal proceedings will be instituted 
in default of payment of the debt. Where the 
debt is not paid, and suit is entered, no fee for 
this service is ever taxed in favor of the plain- 
tifTs attorney, for none is provided by the tariff. 
In the Circuit Courts however, some of the 
judges have been disposed to allow such a 
charge, on equitable considerations, where the 
claim is paid before entry of action. We do 
not see why any distinction should be made ; 
the service is performed in each case alike, and 
the charge thejefor should be allowed or re- 
jected irrespective of subsequent proceedings. 

The proper way to meet the difficulty is by 
amending the tariff, and making the fee tax- 
able. It might be provided that a docket should 
be opened at the Court House, In which notice 
of suit should be entered, and the letter written 
(or printed) on paper bearing a stamp, say 
five cents for Circuit Court and ten cents for 
Superior Court cases. The amount of the fee 
should bear some proportion to the amount of 
the claim. A dollar and a half is too much for 
notice of suit for petty debts sometimes not 
exceeding that sum. We would suggest a 
mere commission of 20 per cent, on amounts 
less than five dollars, and a fee of one dollar 
with five per cent commission on amounts from 
$5 to $25 : on claims over that sum the fee to 
be $2.50. Of course the entry of the notice 
of suit would be compulsory only where the 
attorney desired to have the benefit of taxation. 
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HOTES OF CASES. 



SUPERIOR COURT. 

BiBTHURi Feb. 21, 1883. 

Brfof DOHIBTY, J. 

Gknbriux et al. v. Cuthbbrt. 

Dominion Controverted Election Act, 1874 — The 
Berthier Election Ca»e — Evidence — Bill of 
Partieulare — Corrupt Act — Pateee — Limited 
Agency — Money paid by candidate to can- 
vatter, 

1. Evidence of corrupt actt and bribery U not ad- 

mie»ible under a bill of partieulart in which 
the namee and deecriptiont of the alleged 
briber* are not given* 

2. Paetee, which were not paid for by the giver, 

preeented to elector* to take them to the polling 
place, do not eonetit^e a " valuable coneidera- 
tion " within the meaning of the Act. 

3. TMing a carter who wae aeked to bring a voter 

to the poll, " tu ferae ton compte, el tu irae te 
faire payer," even if the worde were used by 
an agent of the candideUe, ie ineujfficient to 
avoid an election. 

4. Where the agency of a pereon ie limited to a par- 

tietUar act, e.g, m€iking a epeech for a candidate, 
and etUneguently that pereon ie guilty of an act 
of a doubtful character, he will not be deemed 
an agent of the candidate merely becauee he had 
been employed for a epeciai purpoee, 

5. The advance of a •urn of money by a candidate 

for the travelling expeneee of a eanvaeeer, 
who wae cdeo an agent and a voter, will not 
be held to avoid the election, where the Court 
ie of opinion that the advance wae made in 
good faith, though the item wae euheequently 
omitted in the candidate** etatement of pereonal 
expeneee. 

DoHBBTT, J. Early in the course of this trial, 
counsel for respondent raised an objection to 
any evidence of alleged corrupt acts and bribery, 
under particulars in which the names and 
description of the alleged bribers were not 
given. 

The question being debateable and im* 
portant) I ordered, in some cases, the evi- 
dence to be taken under reserve. 

My first duty now is to decide that objection, 
and after examination of the authorities on this 
point, I maintain the objection. The authori- 
ties and the practice are decidedly in favor 
of this decision. 

Fortunately, the question arose only in the 
cases which were abandoned by petitioners at 



the hearing, and the decision is now in this 
immaterial. 

A petition is presented, in the usual fon:, 
as to corrupt practices, without claimiDg the 
seat. This petition is supplemented by & 
Bill of Particulars, consisting of t«eLtj-€Lx 
specific heads or charges. 

Respondent answers these chaiges by a gvaie- 
ral denegation, alleging at the aame tiiM 
petitioner's want of quality or right to petitioa 
against the validity ot the election, which right 
was afterwards admitted, thus bringing the cste 
to a direct issue on the merits. 

Petitioners have called witnesses, in modera- 
tion as to number, and respondent has ezamiaed 
but few in rebuttal. 

At the hearing, petitioners very properij 
abandoned as unproved, all but five of their 
charges, persisting in the 1st, 2nd, 8th, and 20th, 
and in the additional particular, A, which amoog 
others, they were permitted to produce. 

The grounds of the petition, as articniated, 
are fully sufficient in law, and if petitionen: 
have proved them, or any one of them, the 
election must be avoided. 

The first charge, which may be designat«d a£ 
the ^ Lamarche case,'* so persisted in, is in tbe 
following terms : 

'* Que pendant la dite Election, Ie dit Edouanl 
" Octavien Cuthbert, directement et indirede- 
'* ment, par lui-mSme, par Ie moyen d*antT«« 
« personnes, et de ses agents antorisda, et eotr> 
« autres par Olivier Lamarche, marchand de 
" Berthierville, district Electoral de Berthier, de 
<< la part et Ie consentement et k la connaissuKv 
<< r^elles du dit Intim^, a pay6 les d^penses de 
" voyage et autres depenses, d'lm grand nombre 
" d'61ecteursdudit district Electoral de Berthier, 
" pour les aider k se rendre k I'Slection, et k s'en 
<< retoumer, k se rendre auz, ou auz environs dee 
<< bureaux de votation, et entr'autres k Octave 
« Boucher, Jean Baptiste Qodin, Alexandre 
^ Qodin, Narcisse Boucher, Louis Valois, Pierre 
<< Latour, tons navigateurs de 11 Ie Dupas, dans 
<< Ie district Electoral de Berthier; Jotteph 
" Plouffe, Alfred Bruno, Dolphis Rocraia, Dol- 
" phis Mass6, Servius Mass^ Joseph Page, Oc- 
<< tave Parent, tons navigateurs de Berthier, dans 
<' Ie dit district ; Lafbntaine, de Quebec, em> 
" ploye civil ; Narcisse Boucher, navigateur de 
<( Trois-Rividres, district de Trois-Riviere«: 
" Pierre Arpin, navigateur de Lanoraie, dit di»- 
<< trict de Berthier ; Dolphis Bnron, navigateur 
<< de Berthier, district Electoral de Berthier; 
« Charles Rocrais, navigateur du m^me lieu; 
'< Alfred Chignette, maltre de pension de M<mt- 
" rM, district de Montreal ; toutes oes peiaonnes 
*< itant 61ecteuFB de la division 61ectoiale de 
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" Berthier, et dnment qualifies k voter k la dite 
« election, et ayant votl k la dite Election, don- 
*^ nait k chacnne des dites penonneSi nn billet 
<* de passage sur le chemin defer Quebec, Mont- 
<< r^, Ottawa et Occidental, et autres yaleurs 
" et d'aotres mani^res, pour lee condnire dans 
<* )e dit district Electoral de Berthier, auz, ou 
" aux enyironp des bureaux de votation, oil 
>< chacune des dites personnes avait respective- 
^ ment droit de voter, ct que les dites personnes 
"• ont ensuite revendu les dits billets de passage, 
"* qu'ils avaient ainsi obtenu g^tis, et dans un 
'* but fraudulenx, illegal et de corruption, et 
" pour les engager k voter pour le dit IntimI, et 
^ et ont retire de ces ventes des sommes d*ar- 
*' gent OQ autres valeurs qu'ils ont gardes pour 
'* leur usage personnel exclnsif." 

In support of this charge, Olivier Lamarche 
and several of the persons and voters therein 
referred to, have been examined and given testi- 
mony. The proof of this charge summarised, 
shows that Lamarche was a strong partisan 
and supporter of respondent, was a member of 
his committee, canvassed some and was en- 
giged and interested in &vor of respondent, and 
was therefore, as petitioners contend, his agent. 

Lamarche's place of business was Montreal, 
his family residing in Berthier, and this led him 
to Expend part of his time at home and part in 
Montreal. Having acted on the committee 
for some time previous to the election day, it 
appears by his evidence that he was as usual, 
for business, in Montreal the day before the 
voting, and that on the forenoon of that day, 
believing that there were voters employed on 
the steamboats "Three Bivers," «ChambIy,*' 
-< Terrebonne ** and «< Quebec," he went on 
board ot these boats to see these employees, 
and to know if they wished to go to Berthier to 
Tote on the following day. 

In proof of what took place between him 
and these men, and all that passed between 
them and him, material in or relevant to this 
cha^e, he says in his deposition, and in his 
own words and language in answer to this 
question : 

Question. — << A vez-vous M k Montrtol, et k la 
« demande de qui, pour vous informer ou 
''etaient certains electeurs de Berthier, em- 
** ploy^ sur les bateaux de la Compagnie de 
»♦ Richelieu 7" 

R^ponse. — " J'ai 4t6 k Montr^l comme d'ha- 
" bitnde, parce que j'ai mon bureau Ik^ mon 
" bnrean d'alEures. J'ai 6t6 navigateur moi- 
«( m£me, et je connais tous les navigateurs. Je 
" connais nos ennemis et nos amis. J'ai 6t6 k 
<< Montrial 4 bord dn bateau •< Trois-Bivi^res,'* 
*^k bord dn bateau "Chambly," dn bateau 



(t II Terrebonne,** et k bord du bateau " Quebec." 
<< J*ai demande k ceuz que j'y connaissais si un 
<< tel et nn tel y 6tait, on me disait que oui . Je les 
'< voyais, je leur demandais s'ils voulaient des- 
" cendre voter k Berthier, pour I'Slection. Dans 
" toutes les Elections qui ont eu lieu, T^t^, j'ai 
<' tonjours fait cette besogne-U/' 

He is asked, " Oh aves-vous pris les billets 
» de passage que vous avez distribu6 k ces 61ec- 
" teurs, pour venir voter?" 

Answer. — "lis m*ont 6t6 donnas sous enve- 
" loppe. Lorsque ces billets m'ont 6t6 donnas 
^ c'est par un homme que je ne connaissais pas 
" dans le temps. Je le connais depuis trois ou 
« quatre semaines. Bon nom est Grondine, son 
^nom de baptSme, c'est plus que je pens vous 
« dire. Je sais quMl 6tait engag6 dans ce temps- 
« 1^ dans le bureau du Q., M„ O. k 0. (Rail- 
road.)" 

Question. — " Dans quelles circonstances vous 
" a-t-il remis ces billets ?" 

Answer. — ** II m'a dit, « Voici une lettre qui 
*< a ^te laiss6e pour vous,*' c'6tait dans le bureau 
*• du chemin de fer du nord." 

The witness says he bad spoken to J. B. 
Labelle, the ticket agent of the railroad before 
this, and that Labelle said he would give him 
passes as usual (comme d'habitude) to go to 
Berthier ; witness telling him that he wanted 
17 to 20, which he gave to the voters above 
referred to, giving one to each, seven or eight 
of them whose names he gives, and left some 
of them with Capt. Duval, of the "Trois- 
Rivi^res " to be given to the other voters. 

It is proved by this witness as well as by the 
men who received from him the passes, that a 
number of them, 6 or 10, travelled on the rail- 
road on these passes from Montreal to Berthier, 
and there and in that vicinity voted. These 
men, examined as witnesses for petitioners, 
state the nature of Lamarche's interview with 
them on the boats with regard to their coming 
to vote, substantially as he does, and state also 
that he gave them the free passes to Berthier 
on the railroad. 

That Lamarche gave passes, from 17 to 20, 
and that he gave them to the voters referred to, 
and that they travelled free on them from 
Montreal to Berthier to vote, and voted there, 
is not and cannot be disputed, and the questions 
now to be answered are : Was Lamarche res- 
pondent's agent, and if so, does what took 
place between him and the voters referred to, 
and his giving them the passes amount to 
bribery and corrupt practice within the mean* 
ing of the Dominion Election Act, 1874 ? Has 
Lamarche, as such agent^ done, promised, or 
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said anjrtbing eorrupUy to induce the above 
mentioaed persons to yote for the respondent 
or to act in fartherance of his election, or to 
constitute a violation of the 96th section of 
the Act) and consequently to avoid the election 
ander this section ; and if not, was the giying 
of the passes in question a violation of section 
92, sub-sections 1 and 3, and consequently a 
corrupt practice within the Act 7 

I think the evidence of Lamarche himself 
and of Louis Tranchemontagne, although 
not very strong, under all the circumstances 
sufficient to constitute him respondent's elect- 
oral agent and to hold him, respondent, res- 
ponsible for his acts as such in relation to the 
election. 

I need hardly say that I come to this 
conclusion after a careful reading of the 
authorities cited at the argument, and others 
not cited, — and here I wish to say that I 
do not propose to lengthen this judgment by 
incorporating citations of authority, with which 
the profession and more particularly the gentle- 
men engaged in this case are already familiar, 
whilst such citations would be but of doubtful 
value to the ordinary non-professional reader. 
The next question to be answered under this 
first charge or head of objection is this : Has 
the respopdent or his agent violated the 96th 
section of the Act by << Hiring or promising to 
« pay, or paying for any horse, team, carriage, 
*( cab, or other vehicle, by any candidate or by 
" any person on his behalf, to convey any voter 
« or voters, to or from the poll, or to or from 
<< the neighbourhood thereof at the election." 

Under the provisions of sec. 98, a violation 
of sec. 96 is a corrupt practice, is bribery, and 
consequently attaches, to both principal and 
agent, a highly penal breach of the law, and 
entails upon them both very severe punish- 
ment ; hence, and by all the authorities the 
proof of such violation must be strong and 
conclusive. Have we proof of such violation 
in this case? I think not. There is no satis- 
factory or sufficient proof of the hiring or pro- 
mising to pay, or paying for any horse, team, 
kc,t as prohibited by the section, or of the 
payment of travelling and other expenses of 
any voter in going to or returning from the 
election in question, nor of any unlawful acts in 
respect thereof to affect either the respondent 
or the agent, and consequently no proof of 



corruption under this charge within the mean- 
ing of the Act. On the contnuy, I am satiified 
from the proof and circumatanoea that tbt 
railroad ticket agent, with what degree of pie. 
priety it is not for me to decide here, gavf 
the passes on which said voters went to the 
polls gratis, and that they were never paid for, 
nor promised to be paid for, and that the 
proof flEiils to bring the charge under this head of 
objection within the provisions of the said 96tb 
section of the Act, and the respondent is entitled , 
to a finding in his favour in this particular. 

But the petitioners contended at the anni- 
ment that the passes given to the voters by 
Lamarche were things of value, and that thej 
were given as a « valuable consideration " to 
induce said voters to vote for respondent at the 
election ; thus arguendo, contending that 
respondent by his agent had made liimself 
amenable to the provisions of sec. 92, snb-sec 1 
of the Act,and thus that he waa guilty of bribery 
through his agent within the meaning of said 
section. 

This proposition raised the question which 
has not, so far as I know, been as yet exten- 
sively discussed in the trials of election cases 
as to whether a Railroad pass given graii* and an- 
conditionally to a voter to go to vote, is within 
the meaning of the Sec. 92 Sub-section 1, a 
« valuable consideration " or of any anch valae 
as would support a promise. - 

In disposing of this question I cannot do ns 
well as to refer to the judgment of Mr. Justice 
Mellor in the Bolton case, 2nd 0*Mally & Hard- 
castle, pp. 147, 8, 9. 

Before seeing this authority (for I think it 
was not referred to at the hearing) I felt io- 
clined to say after much anxious consideiation, 
that tickets, given as those in question were, 
were not " valuable comideration" in thesenae 
of, or within the meaning of the Act. In my 
uncertainty on this point, I need not say that 
I felt relief in finding authority so strong and in 
the direction of my own timid inclination. 

I am of opinion that the passes so handed to 
these voters unpaid for, as Lamarche swears od 
cross-examination, and presented to the voters 
under the circumstances proved in this case, 
do not constitute the " valuable consideration " 
to them contemplated and prohibited by the 
statute, and that the passes in question are not 
I such consideration within the meaning and in- 
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tent of Sec. 92 of the Act, and I find that Peti- 
tionera have &iled to establish the said first 
charge of bribery and corrupt practices against 
the respondent or his agent. 

Now as to the Cote k Bithier case. The sec- 
ond charge in the Particulars is made in the 
following words : 

« Qne pendant et depuis la dite 61ection le 
dit Edouard Octavien Cuthbert direct«*ment et 
indirectement par lui-m6me, par le moyen 
d'aatres personnes etde ses agents, autoris6s, et 
entraQirea par Adelime Cote, maire de St. Bar- 
thelemy, district electoral de Berthier, a lone, 
promis payer et paye pour I'usage de chevaux 
attelages, voitures, cabriolets, et autres v6hicules 
poor transporter des ^lecteurs aux et pr^s des 
bureaux de Totatlon, et nommSment ^ Joseph 
Bithier, charretier dndit lien de StBarthelemy, 
promettant de lui mSme et lui ayant donnd des 
Bommes d 'argent et autres valenrs pour aller 
chercher avec sa voiture Joseph Savoie de St. 
Ursule, Comte de Maskinong^, et ^lecteurdu- 
ment qualifi^ k voter h. la dite Election, et I'am- 
ener voter an dit lieu de St. Barthel6my, ce que 
le dit Joseph Bithier a fiiit." 

In support of this charge Petitioners call and 
examine Bithier, assamiog C6te to have been 
Bespondent's agent in this case. 

cote's evidence, beginning on page 205 of the 
proof, shows that he was, when the election took 
place, Mayor of St. Barthelemy, that be voted, 
tliat he took an active part as usual in elections, 
that he knew of no committee at St. BartheUmy. 
They met as friends from time to time, he says. 
They met indirectly all those who wished to 
come ; it was not always the same persons who 
were present at the committee. We met or- 
dinarily at Bemi D^sy's, many persons went 
there. I went there the evening of the day of 
the voting. I met a certain number of persons 
there, three or four strangers to the family 
* * * at 8t. Barthelemy. They did not call our 
meetings a committee. We met once a week &c. 
In short, C6te gives no evidence that can 
lend any support whatever to this 2nd charge. 
Bithier's deposition is more pertinent, and care- 
fully summarized, is in effiect as follows : 

He was a carter at St. Bartbel^my and had 
the right to, and did vote at the election. I 
went, he says, to bring an elector before voting, 
one George Savoie, six leagues and a half. I 
went the day before the voting. Savoie is my 
cousin. It was M. C6te that asked me to go for 
him, Adelime Cdt6. 

Question.— '< Qu'est-ce qu'il vous a dit quand 
" il vous a demand^ d'aller \k ? 



Beponse. — << M. Cdt6 m'a vu le dimanche. II 
<< m'a demand^ si je voulais aller k Ste. Ursule 
u chercher Qeorge Savoie. H a dit, * si tu allais 
" il viendrait peut-^tre bien avec toi.' J'ai dit, 
^ < c'est bon, je m'en vais y aller.' Je suis parti 
" le lundi, je suis all6 coucher 1&, et je I'ai 
<< mene voter. Je n'ai rien re^u ni il m'avait 
" promis rien. Bien loin de 1&, il m'a dit qu'il 
« ne m'en donnerait pas, qu'il n'avait jamais 
" fourni un sou de sa poche pour les Elections, 
*< qu'il ne me paierait pas, lui. 

Question. — " Mais a-t-il 6te question que d'au- 
" trcs devaient vous payer 7 

Beponse. — " Non, moosieur, seulement qu'il 
" m'a dit, ee que fat compris^ le dimanche que 
<< j'ai parlc, < tu feras ton compte et tu iras te faire 
<< payer.' Je comprenaisqueje devais faire payer 
" men compte k Berthier. II ne m'a pas dit i^ 
« Berthier, je comprenais que c'^tait ici.'* 

This witness says that C6te took part in elec- 
tions like all the rest. " We were coming from 
« the church after mass when I had this talk 
*< with cote. When he asked me, I said I would 
" go there, he said < tu porteras ton compte et 
« tu te feras paye,' mais il ne m'a pas dit quil 
« me paierait. J'ai compris que ce serait pay6." 

The foregoiug is the substance of Bithier's 
evidence on this charge, and I have quoted of 
it what materially bears on this single isolated 
case of alleged hiring of teams. 

To avoid the election on this charge, there 
must be proof to the perfect satisfaction of the 
judge of two things ; 

1st. It must be established beyond reasonable 
doubt that COt^ was respondent's agent in this 
matter. 

2nd. That he did, as such, hire or promise to 
pay, or pay Bithier for going to St. Ursule to 
bring Savoie to vote, or that he paid the travell- 
ing and other expenses of the voter Savoie in 
coming to or returning from the election. 

I see no proof at all sufiicient to establish 
such agency. I find no evidence to show 
directly or indirectly any connection or joint 
purpose, or action of respondent and Cdt6, 
nothing in &ct to show that they had seen or 
spoken to each other on the subject of the elec- 
tions, or any connections or relations whatever 
between the respondent's committee at Berthier 
and C6t6 or any other person or body with 
whom he was associated in furthering the elec- 
tion of respondent. In a word, I find nothing 
in the evidence given to in any way implicate 
respondent in anything Cdte did or said with 
reference to the election. 

Now if the conclusion thus arrived at be 
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correct, then it were aseless to argue whether 
Rithier's horse and yehicle were hired by 0616, 
as alleged, or whether he paid or promised to 
pa/ trayelling expenses. I may say, however 
here, that if the decision in this case depended 
on the interpretation to be put on the peculiarly 
vague expression, <* Ta feras ton compte, et tu 
iras te ftdre payer," (and this is the only expres- 
sion attributed to C6te, that at all looks like a 
promise to pay Rithier), taking his, Rithier's, 
deposition all together, the cross-examination 
included, I could not and would not avoid this 
election. I do not think this expression, even 
if made, would be a promise within the mean- 
ing of the Act 

I consider the respondent entitled to an ac- 
quittal on this charge. 

It appears of record that C6t4 was sub- 
poenaed to contradict Rithier. He sent a doctor's 
affidavit that he was too ill to come. 

Next as to the case of H§nault and Maxwell. 

The eighth articulation of the particulars 

charges : 

" Que pendant la dite Election, le dit Edouard 
" Octavien Guthbert, directement et indirecte- 
<< ment par lul-mSme, par le moyen d'autres 
« personues et de ses agents autorisds, et nom- 
" moment par Joseph HSnanlt, graveur, de la 
^ cit6 et du district de Montreal, a donn6, est 
" convenu de donner, a offert et promis des 
<( deniers, a promis et s'est eftorc6 de procurer 
" des deniers et autres valeurs k et pour un 
" grand nombre d'61ecteurs habiles & voter k la 
** dite Election et ayant vot6 k la dite 61 action, 
(< et particuU6rement k Joseph Maxwell, culti- 
« vateur, de St. Maurice, dit district, 61ecteur 
" habile k voter k la dite Election, et ayant vote 
" k la dite 61ection, afin de I'induire et de les 
** induire k voter k la dite Election en &veur 
« du dit Edouard Octavien Guthbert." 

On this head of objection to the election the 
petitioners have called three witnesses. Maxwell, 
St Gyr, and Henault. 

Maxwell is an old man, evidently enfeebled 
in body and consequently more or less so in 
memory. His deposition is therefore confused 
and unsatisfiictory in the less pertinent parts 
thereof on cross-examination. He state8,however, 
substantially, beginning on page 74 of the evi- 
dence, in French, that he was a voter entitled to 
vote,and that he voted at the election in question. 

He says that he knows now Joseph Henault 
who came to St Damien on the Sunday before 
the election, and gave or left with him $25, he 
not knowing then from whom it came, and that 



he at first refused to receive it for this reason, 
and that it was left by Henault until this fKt 
should be ascertained. Who was this Henault, 
who gave him the money, and what was his re. 
lation to, or connection with resp^mdent and 
the election 7 

The witness St Gyr throws some light on 
these questions. He says, on his way home 
from Montreal on the Saturday before Uie vot- 
ing, George Daveluy of Montreal (who is not 
otherwise shown to have had anything to do 
with the election) gave him a sealed letter at 
Hochelaga to be forwarded to Maxwell, and that 
on arriving at Mile End station Daveluy told 
him there was money in the letter and to pay 
attention to it On St Gyr*s arriving at Bertbier 
the same forenoon, meeting Lamarche in the 
street he asked him who was going to St. 
Damien and that Lamarche told him it was a 
person named Henault He asked for Henault 
and gave him the letter, telling him that it is 
<< a letter which was given to me for Mr. Max- 
well, I am told there is money in it." Henault 
was to go to St. Damien the following Sunday 
morning to speak for Respondent at the Church 
after mass, expecting to meet there as an ad- 
verse speaker Senator Guevremont He went, 
made a speech for Respondent and delivered 
the letter and money to Maxwell. 

This money, coming to Maxwell in this some- 
what mysterious and roundabout manner, just 
before the polling day,wa8 certainly calculated to 
arouse suspicion, and if it can be traced, directly 
or indirectly to Respondent or an agent of bis, 
must disqualify or annul the election, or both. 
Now there is no proof of agency un the part of 
Daveluy and none at all on the part of St Cyr 
sufficient to compromise Respondent or to 
affect the election. To do so, as to agency the 
proof ought to be strong, clear and conclusive, 
which it is not 

As to Henault this was his first visit to this 
division. He was a stranger there for aught 
that appears. There is no proof that he was 
asked to come by anybody authorised by Res- 
pondent or by any agent of his. Henault did 
not leave Montreal in order to come to this 
division, but to go elsewhere and was diverted 
from his purpose to come here. He arrived in 
Bertbier on Saturday evening, the eve of his 
going to speak. He knew none of the Gom- 
mlttee. The President or some other of the 
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Committee told bim, 70a will go to St. Gabriel 

and tben to Si. Damien. He was sent there to 

speak at 8t. Damien after mass. He did so and 

left the monejr with Maxwell as stated, but did 

not in any way canvass or ask his vote. He re- 
tomed to Bf rtbier and represented the Respon- 
dent at one of tbe polls on the next Tuesday at 
the voting, under power of attorney to do so. 
He says on cross-examination in answer to the 
({oestion : 

Question. — **• Ponrquoi ^tiez-vous venu dans 
" le oomi& ? 

Reponse. — ** J*6tais venu • • • pour fiure la 
<« discussion an nom de monsieur Cuthbert dans 
'^ quelqne paroisse oil il voudrait m'envoyer. 

(^estion. — *^ Yous etiez venu pour parler k 
*' la porte de Tegllse, pour parler le dimanche ? 

Reponse. — " Oui. 

Question. — ^ Vous avez represents le d^fen- 
'- deur an poll de Tile St. Ignace? 

Reponse. — « Oui. 

Question — << A p>rt cela vous n'aviez aucune 
'' autre mission ? 

Reponse. — •* Aucune autre.'' 

Of Davelay 's motives in sending the money to 
Maxwell, we have no proof. He was not res- 
pondent's agent, and Maxwell swears positively 
that it had nothing to do with this election, 
stating explicitly at the same time and show- 
ing another cause for its having been sent to 
him which looks reasonable enough, and which 
the fiKt that the election of Robillard of whom 
Maxwell was a zealous partisan took place as 
stated by him, corroborates. 

It is undoubtedly true that H6nault came to 
tbe division to speak as he says for respondent. 
Ah a general agent or canvasser, he would have 
been useless as being a stranger. He knows 
nothing of the letter and money referred to 
until after bis arrival here. There is no proof 
that respondent or his committee knew of his 
having snch a letter or of his coming, until after 
hh arrival. He swears it was not spoken of to 
the committee and nothing appears to the con- 
trary. 

The charge here really in question is one of 
bribery by respondent through H6nault, and if 
be were his agent or sub-agent at the time, and 
this fact were not so positively denied or ac- 
count* d for by Maxwell, it would undoubtedly 
avoid the election. 

The only proof of his agency apart from his 
representing respondent at the polls on election 
day, is the fact that the committee sent H6- 
Dault, the Sunday before the polling, evidently 
with the knowledge and consent of resplendent, 
to speak for him at the church door at St. Da- 
mien, after mass. This appears to be the only 
act done or part taken by him in connection . 
with the election (except representing as stated) 1 
and after much consideration, I am of opinion ' 
that the committee by sending him for this 
fpedal purpose did not make or intend to make 
him respondents agent^ to act as such generally 



at his own discretion, and that this is the case 
of a special limited agency, and that what passed 
between H6nanlt and Maxwell was entirely out 
of and beyond the scope of his authority from 
the committee, expressed or implied. 

He is told by the committee to go and make 
a speech at a certain fixed time and place, 
and having done so, his thus limited agency is 
at an end. 

The mysterious manner in which this money 
was conveyed to Maxwell, I confess awakened 
suspicions at first sight and challenged a most 
careful scrutiny of all the facts, but I cannot 
disregard the evidence given by Maxwell, cor- 
roborated by the circumstances of the Robillard 
election, nor can I say that what passed between 
him and USnault, can do aught to afiect res- 
pondent or his election now in question. 

The last and most serious charges relied on 
by petitionerp, are the 20th and the supple- 
mentary particular marked A which may be 
taken together as one, under which it is more 
particularly sought to implicate and disqualify 
the respondent for acts, or more especially an 
act of personal bribery. They read thus, 20th, 
" £t les dits petitionnaires all^guent sp!&ciale- 
<' ment que toutes et chacnnes des manoeuvres 
'^ frauduleuses illcgales et corruptrices ci-dessus 
" mentionn6es, ont M employees & la connais- 
<< sance et du consentement rdels du dit intim6, 
*^ se r6servant le droit de produire d'autres par- 
*' ticularitSs si besoin est.'' 

And charge A. <* Le dit d6fendeur par lui- 
*( mdme et ses agents duement autorisSs ik cet 
« efiet, ont donnS et avanc6 pendant la dite 
^* 6lection au dit lieu de Berthierville, k J. O. 
*< Chalut, ^cuier, notaire de Berthierville, une 
<< somme d'argent, savoir : la somme de vingt- 
•< cinq piastres pour Pengager h £avoriser l'61ec- 
" tion du dit Cuthbert, et k voter pour lui." 

The evidence under this first particular is 
directed against respondent personally; and res- 
pondent himself, J. H. Chalut, and Louis 
Tranchemontagne are the principal witnesses 
called and examined in support of it. 

Their evidence, summarized, is substantially 
8S follows : 

Chalut, who was a zealous supporter of res- 
pondent, and President of tbe committee, says, 
« Je connais le dSfendeur trte bien . J*ai tra- 
" vailU pour son election, ici dans la ville et k 
(< St. Gabriel de Brandon. Je me sais retird 
" dans un hotel, et 1^ je faisais venir ceux que 
" je voulais voir. Je faisais le travail qu*on fait 
" ordinairement qnand on travaille pour favo- 
^* riser un candicUit. J'ai re^u $20, je ne sais 
*< pas de qui, je vais vous raconter sous quelles 
*< circonstances." 

He says, the Monday or Saturday preceding 
the voting, at a meeting of friends at the com- 
mittee, we discussed who would go here and 
there, as is customary; there was a ques- 
tion of some one going to St. Oabriel for 
eight days, I suppose before the voting. 
The name of Louis Tranchemontagne and 
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mine were mentioned. L. Tranchemontagne 
objected to go, and they decided I should go. I 
said I would go, if absolutely necessary, but 
that it was difficult for mo to go unless some- 
body would giy*i me money to pay my expenses. 
I returned to my house. In the afternoon of 
Tuesday, a carter came to my house, saying, 
<( Here is a letter — they sent you to go to St . 
Gabriel." Another person was with the carter ; 
one of them handed me the letter to start at 
once. I opened the letter and found $20, and 
went off. 

Witness says defendant knew he was presi- 
dent and working for him. He thinks it was 
Albert Cuthbert, son of the defendant, who did 
errands for the committee, that gave him the 
letter. 

The rest of this witness' evidence bears less 
directly on the material question in this charge. 

Respondent himself, examined, says he knows 
Chalut, the last witness, that he was present 
when there was question in the committee, 
though taking no part, about sending some one 
to St. Gabriel. Chalut was fixed upon to go. 
He reported that he would go but could not 
afford the expense. There was talk then of 
giving him the money to go. Some said we 
had the right. Others said they were not sure 
it was legal. I took the responsibility, and 
went to my agent, Col. Hanson, to ask him 
to send him the money for the expenses 
of the trip. My agent was absent, not to return 
for some time, and we were in a hurry. I then 
sent him $20 in an envelope, for his expenses 
for his trip, and omitted to enter it in my 
account. I forgot altogether. I kept account 
of my personal expenses, and don't know how 
I omitted that. I forgot altogether. 

Here, the giving of the money, on which this 
charge is based, is iully and frankly admitted 
by the defendant, and Tranchemontagne's evi- 
dence does not weaken the admission, and 
there now but remains the question of law : 
Will the giving of this sum of $20, under the 
circumstances, and for the purpose of paying 
travelling expenses of a canvasser, who is at 
the same time a voter, by the sitting member, 
avoid the election and disqualify him ? And is 
such a giving a corrupt practice, bribery, with- 
in the meaning of the Act ? 

By this charge, and the proof thereon made, 
it is sought to make the defendant personally 
guilty of ihe violation of the third sub-section 
of Section 92 of the Act. 

The provisions of this section are severely 
penal, disgraceful and humiliating as against 
the guilty, and hence the evidence to establish 
guilt must be sued as would justify the judge 
in charging the jury, if defendant were indicted 
under this sub-section, that there was, in hu 
opinion, sufficient evidence to convict. 

Now, apart from the authority of decided 
cases, bearing directly on this branch of the 
case, if the defendant were under trial on such 
an indictment, would the proof made of this 



charge justify a judge in so charging, or a jury 
in BO finding? Were the $20, advanced to 
Chalut for expenses, as stated in the pnx>£, 
given corruptly to induce him to endeavour to 
procure th(^ return of defendant, or tlie vote of 
any elector at this election ? 

In view of the relations shown to have 
always subsisted politically and oiherwiM 
between him and Chalut ; he, Chalut, being at 
the time in question, and before, actively en- 
gaged as president of the committee in en- 
deavouring to procure such return, and doing 
all he could for defendant as he had formerly 
done, as one of his most zealous supporters, 
and in view of the authorities cited at the 
argument on the question of canvassers, being 
electors, paid or not, I am of opinion that in so 
giving the $20, the respondent did not commit 
a corrupt act, nor make himself guilty of a 
corrupt practice within the intention and 
meaning of the section and sub-section re- 
ferred to. 

In support of this conclusion I cannot do 
as well as to ref^r to the remarkably able 
and exhaustive judgment of Chief Jastice 
Meredith, in the Quebec East case ; Gingrati et 
al. V. S^ehyn ; Volume I. Q. L. Rep., p. 295 et 
seq. See also the Tamworth Case ; Mr. Justice 
Willes ; O'Mally & Hardcastle, vol. I. pp. 75, 
78 and 79 ; The Coventry Case, same Judge, 
vol. I. pp. 97, 100 and 10 L ; The Lambeth Case, 
Wolferstan & Dew, pages 1 32 and 1 33 ; North 
Riding of the County of Ontario case, Wheeler ^ 
appellant v. Oibbsj respondent, vol. 4, Supreme 
C. of C. Reports p. 430 and seq.; Foumier and 
(inferentially in this case) Gwynne,JJ. 

From these authorities and others that might 
be cited, and the relations between respondent 
and Chalut referred to, the length of time — 8 
days — that it wa^ intended he should be absent 
at St. Gabriel, and the moderate sum — $20— 
for expenses during such time, I have no hesi- 
tation in saying that that sum was given Chalut 
bona fide and not colorably or corruptly, and that 
in advancing the same as respondent did under 
the circumstances, he neither intended to nor 
did commit an illegal or corrupt act, and 
that petitioners have failed to establish this 
charge of personal bribery against him. And 
after careful, and on some points anxious con- 
sideration of the evidence adduced, the appli- 
cation of the law, and of many of the leading 
decisions in election cases, I am of opinion 
that the respondent was duly elected and re^ 
turned, and I will so certify. 

As to costs: from the way in which some 
things were done in connection with the elec- 
tion, and others by omission or forgetfalness 
left undone by and on behalf of the respondent, 
I cannot say that the petition was frivolous or 
vexatious, and it is therefore ordered that each 
party bear their own costs. 

Petition dismissed. 

Mereierj Beautoleil 4* Martineauj for petitioner. 

Laeotte, Olobemky j- BiaaiUofif for respondent 
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CRIMINAL LAW AMENDMENTS. 

We have receired a copy of Mr. Cameron's 
Bill to extend the proviBions of the Act re- 
specting offences against the person, as amend- 
ed in Committee. It is now reduced to three 
clauses applying to sexnal intercourse, (1) be- 
tween parent and child ; (2) between brother 
ai d Bister of the age of fifteen or upwards ; and 
(3) between grandparent and grandchild. Per- 
Buns offending shall be deemed guilty of felony, 
and the punishment enacted is imprisonment, 
not exceeding ten years, in gaol or penitentiary. 

Offences of the character to which the Bill 
applies, have happily been so mre that serious 
doabtH were expressed in Parliament as to the 
propriety of putting such a measure on the 
statute book. Some time ago, however, we 
read in the charge of a Judge to the Qrand 
Jary, in one of our rural districts, that the of- 
fence was on the increase in the country. If 
it be 80^ we suspect that it proceeds from 
causes which will be only slightly affected by 
the punishment enacted by Mr. Cameron's mea- 
sure. The horror which this offence inspires 
is so uniTersal that probably none but those 
wlio are natnrally of weak intellect, or who 
have been degraded by yarious causes to the 
leTel of brutes, are guilty of it. Reference 
was made in the House to the execution 
of Burus at Montreal. In that case the 
prisoner, if we remember aright, had been long 
Uring with his family, in nearly total solitude, 
in a remote district; and further, the case 
stands almost alone in our criminal annals. If 
the existence of the evil be recognized, it 
should be combated by the spread of education 
and enlightenment, and the vigilance of priest 
and missionary. The locking up in our gaols 
or penitentiaries of imbeciles, or those who are 
all hut imbecile, cannot be expected to do much 
towards bringing about a better state of things. 

APPEALS FROM SUPREME COURT. 

The Judicial Committee of the Privy Council 
hare recently granted leave to appeal from two 
decisions of the Supreme Court of Canada — one 
is in the case of Mr. Doutre, Q.C., a suit for 
professional services, and the other is the case 
of MtLartn v. Caldwell, 5 L. N. 393. 
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COURT OF REVIEW. 

MoMTRBAL, Feb. 28, 1883. 
Torrance, J., Rainville, J., Jetti, J. 

[From S. C, Beauhamois. 
OuiMBT tff qual. V. Fontaine. 

Action againtt Secretary Treasurer of Munieipaliiy 
— Ddipery of book*, etc. 

A $eeretary 'treasurer of a municipality may he eon- 
demned to deliver up the booke, paper; and 
moniee of the munieipeUity, and alto to jmy the 
penalty for defaiUt to make delivery, 

Torrance, J. This was an action by the 
superintendent of education, under 40 Vict. c. 22, 
against the defendant, as having been secretary- 
treasurer of the municipality of the parish of St. 
Antoine de Chateauguay, to have him ordered 
to deliver up to the president of the Commis- 
sioners of the municipality, the books, papers, 
and monies of the municipality, and also to 
have him condemned to pay a sum of $1,000, 
being $20 per diem for his defaults in not 
making such delivery between the 21st October, 
1880, and the 9th December, 1880. Judgment 
went against the defendant for $250 for his de- 
faults, being $6 per diem, and he was ordered 
to make delivery of the books, papers, and 
moneys in question. The defendant made a 
variety of objections to the demand. 

1. As an o£Bcial, he was entitled to notice of 
action, and no notice, he says, was proved. We 
find, as the court has already found, notice duly 
served. 

2. He complains of eumul daelions, and denies 
the right to demand at the same time, the order 
for delivery of the books, etc., and for the 
penalty. This has been ruled against him by the 
court, citing 40 Vict, c 22, s. 22. We find no 
etror here. 

3. He also sets up the engagement with the 
corporation of St. Autoine Abb6, whereas the 
demand was by the corporation of St. Antoine 
de Chateauguay. It was explained and proved 
that the description of St. Antoine Abb6 was a 
clerical error, and that the corporation which 
complained was the corporation with which 
the defendant contracted. 

4. The defendant also complained of a /aux 
in the resolution by which he was removed 
from ofiice, alleging that no such resolution was 
passed or recorded, on the 2nd October, 1880. 
This was also rightly ruled against him. 
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5. He also objected that the reBolation ap- 
pointing his saccesaor, did not remote him. 
Here again he was onsuccessfal, as also in the 
objection that the chairman of the meeting was 
not duly qualified. We have no hesitation in 
confirming the judgment. 

L. A, SeerM and LacosUf Olohensky j* BUaillon^ 
for plaintiff. 

T.BroisoU and R, ^ L. Laflammej for defendant. 

COURr OF REVIEW. 

MONTRBAL, Oct. 31, 1882. 
Mackat, Torranob, MathibUi J J. 

IFrom S.C- , Montreal. 
Leb Commissaibbs D'EooLi db 8t. Hbnri y. 
Dksmarteau et al., and La Villb db St. 
Hekri, and Plaintiffs, parties collocated, 
and McLaren, contesting. 

PreacrijHion— Interruption — C.C. 2229— Ventila- 
tion, 

A hypothecary creditor may invoke the preeeription 
acquired by hie debtor a« to municipal taxeti 
notwithstanding the renunciation of the debtor, 

A hypothecary creditor it entitled to aek for a ven- 
tUation, where it appeara that by taxing a num- 
ber of lot* en bloc, the taxee due on a much 
larger extent of property were impoeed on a 
portion, the proceed* of which are being dia- 
tributed. 

The inscription in Review was on a judg- 
ment of the Superior Court, Montreal, June 30, 
1882. In pronouncing judgment the follow, 
ing observationa were made by the Judge a quo: — 

Johnson, J. The town of St. Henri is coUo- 
cated by the 7th item of the report, for munici- 
pal taxes, and the School Commissioners for 
School taxes, by item 5. 

The contestant is a large hypothecary credi- 
tor, and he contests both of these collocations. 

First, as regards the collocation of the Town : 
it is firet of all to be reduced by the amount of 
arrears of taxes charged for the years 1876, 1877 
and 1878, ^hich are prescribed by law. It was 
said there had been an interruption of this pre- 
scription by payments made by Wilson who for- 
merly held the bailleur du fonda claim low held 
by the contestant, but the articles 2187 and 2229 
CO. apply here, and the third party ca'i oppose 
the prescription, even when the debtor 
renounces, «hich, however, as a matter of lact, 
is not clearly seen here. This is the first point 
in the case, and it has the efTect of deducting 
at once from the collocation No. 7, the sum of 
$443. 



Then there are two other questions rmlsed. 
It being admitted by Des^ve, the Becrtrtait 
Treasurer, that these t xes were imposed by 
error, it would seem that the defendants, or the 
contestant as their creditor, should be allowed 
to plead such error. It was argued that the 
valuation roll was final. Without going into 
that at all, and more particularly without look- 
ing at it as regards ti>ird parties, a mortgage 
creditor liiie the contestant is surely entitled to 
complain of the fiict, if it is a fact, that seTeral 
distinct properties were taxed en bloc, if tliat 
fiict whether irrevocable or not subjects him to 
the injuBtice of making a few lots pay the 
whole th-«t is due upon a much larger number. 
He may say, your valuation roll may be very 
^ood as far as it goes, but it cannot make mt 
pay in an arbitrary manner. I am entitled to a 
ventilation to see what propo:tii>n of the taxe^ 
ought to be borne by the lots sold, and what by 
those taxed b t unsold. Whatever the efiectot 
a valuatio • roll, surely it cannot have the eflifct 
of taxing the property of a third party to pay 
what neither he nor it owes. It is not necessary 
however to decide that now. The ventilation 
is necessary on account of the taxes imposed 
on what are used as streets. Therefore as to 
this question of proportion between the sab- 
division lots sold and those unsold, the Coort 
orders a ventilation. 

The third question raised was as to the taxes 
imposed on the lots of land partly owned by 
the Government under i^n expropriation for 
the enlargement of the canal, and without any 
regard to the expropriation. This question \$ 
decided against the contestant, the facts not 
being clearly made out 

On the contestation with the School Com- 
missioners, the only question is that of the 
taxes on the land used for streets, and a venUU- 
tion is ordered on that head, the 8«me aa in the 
other collocation for the town. la the one case, 
therefore, the collocation is reduced by $443, 
amount prescribed, and in the other by $200,— 
amount admittedly paid ; aud in both a ventila* 
tion is ordered as to the balance of the collo- 
cation. 

In Review, the judgment was confirmed. 

Mackat, J. MacLaren contests a judgmcDt 
of distribution by which the town of St. Henri 
and thf) School Commissioner! have been 
awarded money for taxes on lands in St Henri 
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There «re two contestations upon separate 
collocations, one in favor of the School Com- 
missioners, the other in &vor of the town of Si 
Henri. MacLaren is not proprietor of the 
lands, but has a first mortgage on them. The 
taxes of 1876, 1877 and 1878, he says, are pre- 
scribed, and a g^eat portion of the lands taxed 
are public streets, and not taxable. MacLaren 
has succeeded in the Court below. 

We all think that the judgment complained 
of, freeing the street sur&ces from taxation, 
cannot be disturbed, and, therefore, the 
ventilatum ordered must go on. 

Dispute is as to whether the prescription 
allowed by the Court below (of $443) ought to 
be held improperly allowed, the parties collo- 
cated claiming that there has been interruption, 
by payments on account, and by virtue of an 
arrangement (December 1879). The payments 
on account are not proved ; credit is given for 
them by the Secretary Treasurer of St. Henri ; 
he writes down the payments in his book ; but, 
as said by me in another case just disposed of, 
a plaintiff or creditor cannot make proof for 
himself, or make interruptions of prescription 
by merely writing them down in his books. 
Can the itrrangefnent of December, 1879, affect 
MacLaren, seeing that he is not party to it, and 
that Wilson could not bind him 7 Let Wilson 
be bound as he arranged ; but MacLaren is not 
bound, being a third person not party to the 
arrangement. It is error to say that MacLaren, 
not owner of the lands but only a mortgage 
creditor, is to be bound by all or any treaties 
that his debtors, the land-owners, may make. 
Yet the counsel for St. Henri insists that *< it is 
evident that he is so bound.'* Art. 2229 of our 
Code is formal in fiavor of MacLaren. 

Judgment confirmed. 
LongprS f Co.f for plaintifiiB. 
Trenhdme ^ Tayhry for contestant. 

COURT OF REVIEW. 

MoKTBBAL, Feb. 28, 1883. 

TOBBAXCB, J., D0H8BTT,J., RaINVILLI, J. 

Chabtbard t. Thb Corporation of tbi Codhtt 

or St. John. 

RtgiHrar — Claim for furnishing, heating and 

leaning office. 

When a county regittrar, toho htui never applied to 
the Conntg CouneU to make provision for 
heating and cleaning the registry office, brought 
emit for the cost of euch service at the end of 17 
yearep held that there idcw no right to recover. 



ToRRANCB, J. The plaintiff, who is registrar of 
the County of St. John, claims from the county 
$935. His declaration states that he has been 
such registrar for 1 7 years ; that the registry office 
has always been kept in a building belonging 
to the defendant, that the defendant was bound 
to furnish, maintain, heat and clean the said 
office, but has failed to do so, and this duty 
has been performed by plaintiff for the defen- 
dant, and the value of plaintiff's performance 
of this duty was at least $50 per annum, and 
further, plaintiff has paid for defendant the sum 
of $60 for three desks, for the advantage of 
defendant, and $25 for seven chairs useful and 
necessary for the furnishing of said office. 

The defendant denies the liability, and suc- 
ceeded in the Court below. 

The plaintiff examined as a witness says 
that when he bought the furniture it did not 
enter into bis head that be should later claim 
the amount from defendant, and he never ad- 
dressed himself to the Council of the County 
to provide for the heating and the maintenance 
of the office. 

C. S. L. C. cap. 24, s. 26, § § 5, authorizes the 

Council to pass a by-law for the acquisition, 

construction and maintenance of an office for 

the registration of deeds and of a fire-proof 

vault ; but I see no reason to say that the 

appeal is well founded. The judgment should 

be confirmed. 

Judgment confirmed. 

Laeottef Olobenaky i BieaiUon, for plaintiff^ 

Beique ^ McOoun, for defendant. 



SUPERIOR COURT, 

MoNTRBAL, Jan. 25, 1883. 
Brfore Rainvillb, J. 

Ebnbst Andibs v. Chablbs Haoab. 

Mandamue — Inspection qf minute hook. 

The ehareholden and eredttors qf a joint etoek com- 
pany have a right to demand inspection qfthe 
minute book qf the direetore ; when it appeare 
by the evidence that eaid minute book may 
contain certain entries required to be kept in 
the companies books under 40 F., cap. 43, § 36. 

This was a petition for mandamus, served 
upon the defendant as president of the Pioneer 
Beet Root Sugar Company. It appeared that 
the petitioner was a creditor and shareholder 
of the company, and as such made an applica- 
tion to defendant as president) to be shown the 
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company's books, under 40 Vic, cap. 43, § 37, 
Joint Stock Company Act of 1877. 

The only book then under the control of the 
defendant was the minute bock, the other books 
being at Coaticook, the company's place of 
business. The defendant claimed that he was 
not bound to show the minute book, it not 
being enumerated in § 36 of the Act, as one 
of the books required by law to be kept open 
for inspection. 

Upon examination of the deiendant, it ap- 
peared that he was not able to state positively 
that said minute book did not contain certain 
entries which by law the company was required 
to keep and exhibit under the Act. 

Mandamus granted. 

Lofiammey Huntington, Lqflamme j- Richard^ for 
petitioner. 

Wotkertpoon, Lcfieur f ffeneker, for defendant. 



SUPERIOR COURT. 

Montreal, Juno 15, 1882. 
B^ore Mackat, J. 
Lafon v. Lafon et al. 

Atiment^Muconduet qf plaintiff, 
Mackat, J. The action is in Jorma pauperii 
by a poor man, sixty-four years of age and in 
bad health, against his three sons, and one 
daughter, and her husband, asking for aliment- 
ary pension. It seems that he would be satis- 
fied with two dollars a week to be made up by 
the defendants together. 

Of the defendants the three sons plead that 
they have always helped the plaintiff as &r as 
possible, that they have always been willing a 
tour de rCle to receive the plaintiff in their 
homes ; yet they offer %l a month each ; they 
say they are poor, and really not worth $6 a 
V piece their debts paid. 

The son-in-law and his wife do not plead. 
The picture of the parties is this : The plaintiff 
is made out t.o have been always what is vul- 
garly called a hard case. He used to maltreat 
his first wife and &mily, and was di-eadfully 
addicted to intemperance. He has been known 
to thrust his young children into the street, 
kick his poor wife, blacken her eyes, attempt to 
strangle her, etc. A witness adds that when 
she was relieved, by death, he had not a copper 
to bury her. It is the sad tale so often told 
of drink's doings. It is not said whether or 
not he frequented drinking saloons, regularly 



licensed. It is proved that at pie^nt he i» 
unable to work. 

It is to be remarked that, howeTer little 
meritorious in one view plaintiff's case may be, 
his action may not be bad ; be may haTe right 
to aliment from defendants. 

Now for the defendants, they appear bard 
working, respectable, struggling people, not 
rich, but the very contrary. One baa a wife 
and two children, another a wife and foar chil- 
dren. Another is a widower with two childnfn ; 
since he was eight years of age his &ther, the 
plaintifl^ never did a thing for him, he swean. 
Yet plaintiff may have right to alimenU from 
him. 

The son-in-law, one of the defendants, says 
that he does not earn a dollar a day re^nlarly, 
and has a wife and two children ; he does not 
plead, and offers, by his deposition, fitly cents a 
week to plaintiff^ He seems fiidr. 

The judgment of the Court is that L. Beau- 
dry and wife together, do pay fifty cents a week 
to plaintiff, and the other three defendants 
each forty cents a week ; and arrears are allow, 
ed, at these rates, and ordered to be paid from say 
1st of February last ; the money to be portable 
and payable on the Monday of each week for 
the future ; the arrears payable in fifteen days 
from date of the present Judgment. 

On Monday next, one week's pension for the 
current week to be payable ; no costs are allowed 

Adam f Co.^ for the plaintiff. 
ArchambatiU f Co., for defendants. 

SUPERIOR COURT. 
[In Chambers.] 
MoKTRiAL, February 21, 1883. 
Before Jktt6, J. 

IvBS V. SuomLUER et al., and E. Covtra. 

Proportion of eowtt taxable againet pUtimt^f oa dia- 
cofUinwanee of proceeding* againet one of fAree 
defendante, toko ha* eevered in hie defence from 
the other tieo defendant* who plead Jointljf. 

The plaintiff's action was directed against 
three defendants, Seegmiller, Carter and Smith, 
as having been co-partners under the firm name 
of Seegmiller, Carter k Co. Seegmiller severed 
from the other two in his defence, pleading, 
amongst other things, that before the institution 
ot the action he had ceased to be a member of 
the firm, and that plaintiff had released him from 
all liability connected therewith, and bad there- 
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after dealt with the remaining partners who con- 
tinued the bosiness under the style of Carter, 
Smith k Co. The defendants Carter and Smith 
appeared and pleaded jointly to the action. 

On 5th December, 1882, towards the close of 
the EnquSte, the plaintiff filed a discontinuance 
ot his procei dings against Beegmiller with costs. 

Defendant's connsel thereupon applied to the 
Prothonotary for taxation of their bill against 
plaintiff on this discontinuance, claiming that 
Dot only the fees on that issue, but all the costs 
of enquiU should be included in this taxation. 
The ProthoDc*tary ruled that only one-third of 
the costs which had been incurred in the in- 
terest of all the defendants should be taxed 
against the plaintiff on his discontinuanoe. 

On roTision, before Mr. Justice Jett6, it was 
held that one-half instead of a third of these 
common expenses should be taxed against plain- 
tifi, his Honor adopting the doctrine that as he- 
tween co<lefendants, costs are diyisible accord- 
ing to their interent, and not par portion viriles, 
(Berriat-Saint-Prix, ProcMure, p. 172, and 
Muthonties there cited). In the present case 
there being two issues, the defendant Seegmiller 
waa liable to his co-defendants for one half of the 
expenses incurred in the common interest, and 
the plaintiff on discontinuing, was bound to hold 
him harmless against his co-defendants to that 
extent 

WiAkertp OR, Lafiew ^ Heneker for plaintiff. 

R. A. RamMoy^ counsel. 

Ahliolt^ Taii ^ AbbotU for defendants. 

COUB DE CIBOUIT. 

MoNTB&AL, 15 Janvier 1883. 
Coram Lobamgbs, J. 
La Compagkib d'Assubavcb ICutubllb ooktre li 

FlU DD COMTi Dl JOLIBTTE, Y. DaHE M. L. 

PaoTEAU tf< mr. (1) 

Conpagnit d'Attnranee MtOudle— fillet de prime— 
Prtnv — R«9pon»ahUiU det aatnri: 

Jng^ :—Que dan» Ua pour§uite$ itUent^es par une 
Compagnie d'Atntranee MutueUe pour r^pariir 
de» pertet par eUe aubiea, tur Ue bilUlt de prime 
df aaeur^e, die eet tenue de prouver que la re- 
partition a iti faiu par n^eeaeit^, pour riparor 
dee perlee aetudlemeni eneouruee par la Compa- 
gnie depute la eignaiure du billet de prime, ef 
que la repartition a 4ti faite proportionnellement 
on dU billet. Que U difendeur tera admit h 
prouver que la ripartition a iti faite tane nd- 
tueit€ ef tet frauduleuee, 

(1) Le rapport de cette oanae a 6i6 aoomii k I'hono- 
ibi« jnge Lonoser qui Pa appronv^. 



La demanderesse, dans son action, all^ne que 
sur I'application de la ddfeuderesse, elle a affec- 
tum ayec tile un contrat d'assurance mutuelle, 
et qc'en consequence la defenderesse lui a fiut 
un billet de prime pour $41 ; qu'ainsi elle est 
doYenu un des membres de la dite Compagnie 
et stgette & ses r^lements et auz lois en sa 
fiaYeur. 

Qu'& une assemblSe de la dite Compagnie, 11 
fht dteid6 de liquider la soci6t6 et qu'an bureau 
de directeurs fut nomm6, lesquels annuldrent 
toutes les polices, le 28 f^vrier 1881, et firent 
une repartition totale sur tons les billets de 
prime pour payer les dettes de la Compagnie et 
le coAt de la liquidation. 

C'est pour cette repartition que la defende- 
resse etait poursuiYie. 

Le plaidoyer k I'action fut que la Compagnie 
n'avait aucun interdt parce qu*elle avalt trans- 
ports le montant de ses billets de prime, y com- 
pris celui de la defenderesse k une tierce per- 
sonne, dans un but de speculation; que la 
Compagnie n'alieguait pas qu'elle avait fait 
des pertes su£Bsantes pour reclamer le total des 
dits billets, et que de iait la dite repartition 
aYait ete faite sans autorite, ni necessite quel- 
conque. Que la defenderesse ne pouYait etre 
responsable que pour sa quote-part des pertes 
depuis son contrat d'assurance. 

A Penquete, lademanderesse prouYa qvt^k une 
assembiee generale des membres de la Compa- 
gnie, tenue les 10 Janvier et 9 fevrier 1881, 11 
avait ete decide de dissoudre la Compagnie, et 
de liquider ses afibires ; que les polices avaient 
ete annuiees le 28 fevrier suivant, et qu'avis k 
cet effet avait ete donn6 k ses membres ; que 
deux preievements avaient ete &its les 6 avril 
et 9 Decembre 1881, ce dernier pour toute la 
balance des billets de depdt, et etant celui en 
vertu duquel Paction en cette cause avait ete 
Intentee. La defenderesse prouva que la balance 
des billets de dep6t, savoir, $29,000, avait ete 
transportee k un nomme Ayer, de Magog, pour 
$3,600, et que Pargent r6clame par Paction, 
devait en consequence retoumer k un tiers. 

A Pargument, la defenderesse appuya sur le 
fait que la Compagnie n'avait pas etabli sa re- 
clamation d'une maniere satisfiaisante, et que 
pour justifier ses preievements, elle etait obligee 
de donner des details sur les pertes qu*elle avait 
subies et sur les frals d'administration de son 
bureau d'a&lres. 
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Pkb Curiam :-^< La Cour, etc. 

<< Consid^rant qae la demanderesse, Compa- 
gnie d'ABSurance Mutuelle incorpor^e en vertu 
des dispoBitions du ch. 68 deB S. R. B. C, re- 
clame de la ddfendereBBC, membre de la Com- 
pagLie, la somme de $30.13, montant de 8a 
proportion danB le prSl^vement fait sur les 
billets de d6p6t, en Yertu d*une resolution du 
bureau de direction du 9 d6cembre 1881 ; 

<f Gonsid^rant que la d^fenderesse a plaide: 
que le pr61^vement r6clam6 a 6t6 fiiit sans n6- 
ct ssit6 ; et qu'il n'ezistait k I'^poque de la dite 
resolution du 9 d^cembre 1881, et qu'il n'existe 
encore, aucune cr6ance contre la Compagnie 
demanderesse ; que la pr^sente action a M 
intentee par et dans Tinter^t de certains sp^cn- 
lateurs, qui auraient achete & vil prix les billets 
de dep6t des membres de la dite Compagnie, et 
dans le seul but d'encourager la speculation de 
ces dites personnes ; 

<< Considerant que la responsabilite de la de- 
fenderesse, comme membre de la dite societe 
est determinee, et limit6e aux pertes encourues 
pendant la dur6e de sa police d 'assurance, et ce 
dans la proportion d6finie par son billet de 
depdt ; 

<< Considerant que dans I'espdce, 11 n'existe 
aucune preuve que la demanderesse fut k 1*6- 
poque du dit prei^vement, dans la nocessite de 
fiure ce pr6ierement ; qu'au contraire, il est en 
preuve que le produit de la vente des dits 
billets de dep6t a 6te distribue entre ies cr^an- 
ciers de la dite demanderesse ; que rien ne &it 
Yoir que depuis ce paiement aucune demande 
ou reclamation ait ete produite de la part d'au- 
cun creancier de cetie derniere; 

<< Considerant que la demanderesse n'a foit 
aucune preuve satisfiiisante de I'item $19^204 
de Texhibit A, saToir, retat des afiaires de la 
dite societe k I'epoque du dit preierement ; que 
deduction faite de ce montant, il se trouverait 
que le preievement du 5 avril precedent etait 
plus que suffisant pour payer et acquitter toutes 
les dettes de la Compagnie demanderense ; 

« Considerant quil n'est pas prouve q\i*k i'e- 
poque de I'institution de Taction en cette cause 
il existait contre la demanderesse d'autres recla- 
mations que celles qui ayaient ete couvertes 
par le preidvement du 5 arril 1881 ; 

X << Considerant que Taction de la dite deman- 
^ deresse est mal fondee, la Cour deboute la dite 
action avec depens distraits k HM. Barnard, I 



Beaucbamp & Doucet, aTocats de la defeode- 
resse. 

Oreenahiekk, Butteed ^ Querin^ poor la de- 
manderesse. 

Barnard, Btauekamp J- Doueet^ poor la defen- 
deresse. 
(J. J. B.) 



RECENT ONTARIO DBCISiONS: 

Criminal Law — SeUetion qf Jurors — 32-33 Vict 
cap. 29, Sec. 44 (Can.)— By 32-33 Vict. c. 29, 8. 
44 (Can.,) every person qualified and anmmooed 
to serve as a Juror in criminal cases according to 
the law in any province, is declared to be quali- 
fied to serve in such province, whether such lavs 
were passed before the B. N. A, Act or after it 
subject to and in so fitr as such laws are not in- 
consistent with any Act of the Parliament of 
Canada. By 42 Yiot cap. 14 (0.) and 44 Vict. 
cap. 6 (O.) the mode of selecting Juron in all 
cases formerly regulated by 26 Vict. c. 44, was 
changed. The Jury was selected according to 
the Ontario Statutes, and the prisoner chal- 
lenged the array, to which the Crown demurred, 
and Judgment was given for the Crown. The 
prisoner was found guilty and sentenced, and 
he then brought error. Held {per Hagarty, C J., 
that the Dominion Statute was not td^a vint 
by reason of its adopting and applying the laws 
of Ontario as to Jurors to criminal procedure. 
(Queen's Bench Division, Dec. 9, 1882.) — Re^.y. 
O'Rowhe. 



RECENT DECISIONS, P.Q. 

Contrainie par eorpt. — ^La eontrainie par corpt 
en matiere de dommages-interets resultant 
d*infure9 per8onnelU$i pent etre obtenue poste- 
rieurement au Jugement accordant tela dom- 
mages, bien qu'elle n'ait pas ete demand6e par 
les conclusions de la declaration. — OtteUeUt v. 
Fo^t^M, (C.C.) 26 L. C. J. 391. 

2. Bn pareil cas, la contrainte pent dtre accor- 
dee pour moins de 200 livres ancien coors ; elle 
pent retre pour tons dommages a4)uges quel 
qu'en soit le montant, et dans le cas actoel, eUe 
sera acooidee pour la somme de $25.-/6. 

Insurance (Lifit). — Although a policy of life 
insuiance issued by a Company having its head 
office in New York, but licensed to do business 
in Canada, and issued and payable in New Tork, 
on the lifo of a person resideiit in Montreal, and 
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on an application made throagh the Company's 
agent in Montreal, is a Canadian policy within 
the meaning of the Dominion Statute 40 Vict. 
ch. 42. the contract is, nevertheless, a New York 
one, and payment of the amount covered hy the 
policy must he demanded there before the Com- 
pany can be conaidered in default. Nevertheless, 
in case of the insolvency of the company the 
assured would have a right to ranli with Cana^ 
dian policyholders on the special deposit made 
UDder said Statute. — The Equitable Life Assurance 
Co. <^ the DniUd States & Perrault es qual., (Q.B.) 
26 L.C.J. 382. 

2. Although the as ured di<d in Montreal, 
payment under Judgment of the Superior 
Coart of New York to the administrator of the 
jLvsured's estate in New York was a complete 
lar to any suit for the recovery of the amount 
of the policy in Montreal. — lb. 

ASSUMED NAME OF AUTHOR NOT A 
TRADE MARK, 

For the firvt time we find " Mark Twain '' en- 
gaged in serious business, namely, a lawsuit. 
He sued Belford, Clark k Co., of Chicago, to 
restFain them from publishing a book written by 
another person under the assumed name of "Mark 
Twain." The decision made by Judge Blodgett, 
in the United States Circuit .Court, for the 
Northern District of Illinois, is given in the 
Chicago />ya/JVei9«,of January 20th, and sustainit 
a demurrer to the bill. The court, after show- 
ing that no question of infringement of copy, 
right arises under the p^cadings^ remarks : *< The 
poflition assumed by the complainant in this 
bill is, that he has the exclusive right to the 
nse of the nom de plume, or trade-mark of * Mark 
Twain,' assumed by him, and that defem ants 
can be enjoined by a court of equity from using 
such name without the complainant's consent 
or license . It does not seem to me that an 
author or writer hns or can acquire any better 
or higher right in a nom de plume^ or as!)umed 
name, than he has in his Christian or baptis- 
mal name. When a person enters the field of 
anllioFBhip he can secure to himself the exclu- 
«ve right to his writings by a copyright, under 
the laws of the United States. If he publishes 
anything of which be is the author or compiler, 
either under his own proper name or an assumed 
name, without protecting it by copjrright, it be- 
comes public property, and any person who 



chooses to do so has the right to republish it, 
and to state the name of the author in such 
form in the book, either upon the title page or 
otherwise, as to show who was the writer or 
author thereof. • • • The bill rests then 
upon the single proposition that the com- 
plainant is entitled to invoke the aid of 
this court to prevent the defendants from 
using the complainant's assumed name of 
<Mark Twain' in connection with the pub- 
lication of sketches and writings which com- 
plainant has heretofore published under 
that name, and which have not been copyrighted 
by him. That he could not have done this if 
these sketches had been publiKhed under com- 
plainaiilVs piopername is clear from the author- 
ities I have cited, but the complainant seems to 
assume that he has acquired a right to the pro- 
tection of his writings under his assumed name 
as a trade name or trade-mark. This is the 
first attempt which has ever come under my 
notice, to protect a writer's exclusive right to 
literary property under the law applicable to 
trade-marks. Literary property is the right 
which the author or publisher of a literary work 
has to prevent its multiplication by copies or 
duplication, and is from its very nature an in- 
corporeal right. William Cobbett could have 
no greater right to protect a literary production, 
which hf gave to the world under the fictitious 
name of 'Peter Porcupine,' than that which 
was published under his own proper name. The 
invention ot a nom de plume gives the writer no 
increase of rights over another who uses his 
own name. Trade-marks are the means by 
which the manufacturers of vendible merchan- 
dise designate or state to the public the quality 
of such goodri, and the fact that they are the 
manufacturers of them. And one person may 
have Several trade-marks designating different 
kinds of goods or different qualities of the same 
kind ; but an author cannot, by the adoption of 
a nom de plume be allowed to defeat the well- 
settled rule of the common law in force in this 
country, that the < publication of a literary work 
without copyright is a dedication to the public, 
after which any one may republish it.' No 
pseudunym, however ingenious, novel or quaint, 
can give an author any more rights than he 
would have under his own name. The policy 
of the law in this country has been settled too 
long to be now considered doubtful | that the 
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publication of literary matter without protec- 
tion by copyright, has dedicated Buch matter to 
the public, and the public are entitled to use it 
in such form as they may thereafter choose, and 
to quote, compile or publish it as the writings 
of its author. That is, any person who chooses 
to do so can republish any uncopyrighted litei- 
ary production, and give the name of the author 
either upon the title page or otherwise, as best 
suits the interest or taste of the person so 
republishing. — Albany Law Journal. 



GENERAL NOTES. 



Judah P. Beiuaminf Q.G-, has retired froDi practice 
at the EnRlish bar. The cause \» ^aid to he declining 
health. Mr. Beajamin haa enjoyed a lartfe and ^ac- 
oesaful practice* almost since htB tulniis.<<ion to the 
English bar in 1866, and he is believed to have realized 
a considerable fortune. 

A new terror ifl added to the anxieties of law ex- 
aminers. Herr Keynner, a Supreme Court councillor 
at Berlin, lately received a package which, on examin- 
ation, was found to contain an infernal machine. This, 
it is stated, was sent to him by a law student irritated 
at the severity of his examination. 

In reply to a question in the House of Commons (Feb. 
16), Sir John A* Macdonald stated that the work of 
consolidating the Statutes affecting Criminal law is 
not su^ciently advanced to enable it to be submitted 
for the consideration of Parliament during the present 
session. A report of progress has been made. 

No one, we imagine, ever supposed ihat the old 
Courts at Westnunster possessed "artistic merit." 
Nevertheless, lamong the things recently offered for 
sale there were materials of great beauty. It would 
be difficult to find wainscoting of a more solid and 
unblemished character than that of the Court of 
Exchequer, and it is to be hoped that it has fallen 
into good hands. The relic hunter was, howerer, 
placed at a considerable disadvantage. He could not 
buy a set of bookshelves without also investing in a 
jury-box, witness box and other pieces of furniture 
such as are not in request every day in private houses. 
It is almost melancholy to think of the possible desti- 
nation of some of these classic planks.— Zatr Timet, 

The Longmans have just issued a thick volume con- 
taining passages from a manuscript of Lord Bacon, 
with parallel passages from Shakespeare's plays. The 
Bacon manuscript is in the Harleian collection. It 
was apparently drawn up as a sort of commonplace 
book for use in the great Chancellor's writings, but 
none ofthe quotations or phrases are to be found in 
his acknowledged works, while all are in Shakespeare. 
On the whole, this book is the most remarkable 
attempt yet made to prove that " Baconian theor>' " of 
Shakespeare with which both American and English 
readers have been acquainted through the books of 
Miss Delia Bacon, Mr. Nathaniel Holmes, and Mr. 
George Wilkes. The title of the manuscript is-~" Pro- 
gress of Formularies and Elegancies.' 



tt 



Portuguese deputies have to swear on the Holy 
Gospels to be faithful to the King and to maintain the 
Catholic Apostolic and Roman religion. A r>epabIi<aB 
deputy during the present session has introdoeed a 
bill to abolish the religious oath. He would replace 
the Holy Gospels by an urn filled with the eleetoral 
returns, and proposes that every deputy shaU stretch 
his hand over the um, which would represent the 
national sovereignty, and promise on his honor to 
devote all his powers to the preparation of jo£t and 
wise laws, which wonld tend to establish on pohd 
bases the rights of the eitixen luid the greatness ami 
glory of the country. 

The Jeffersonville correspondence of the Cfmrier- 
Jourttal sasrs: "Oilligan, Clegg & Anthony are 
arranging to bring suit against the Jeffenonrille 
Railway for $10,000 for a peculiar damage they claim 
resulted to their plaintiffs. John Wyatt and n Lom«- 
ville detective went to the house of two ex-Keotot^ 
kians, at a point near Henryville, Clark Coanty, one 
night, more than a year ago. They put the men under 
arrest for an alleged crime committed in Kenfneky, 
and took them to the railroad station at Hen r^'ville. 
Captain Clegg, who was attorney for the aoei:e'€d 
party, notified the conductor, Will Conner, that the 
officers were kidnapping the men and had no warraat 
to arrest them. The conductor said he didn't care, if 
they had tickets be must take them. The attorneys 
think they gave the Company proper notice as a com- 
mon carrier not to assist the officers in kidnapping, and 
they want to see if there is any liability in snoh n esM. 
The men were afterward acquitted by a Kentucky 
Court," 

Amusing " definitions" are cropping out on every 
hand. In Moir'* Ettate, Eng. Ch. Div., Nov. 3. 18S2, 
the testator directed th|it " all the household goods 
furniture, pictures, prints, books, china, artiele? ol 
vertu, and all my plate, jewels, and all other thinss id 
and about the said mansion house," should be '* an- 
nexed to the same as heirlooms to be enjoyed by the 
person or persons for the time being beneficially 
entitled to the said mansion house under the limita- 
tions hereinbefore contained." He died poseoed, 
inter aliat of a cellar of wines, and two carriage horses 
and three carriages and harness. Kay, J., held that 
the property in question, being oonsnmaJble, did not 

pass as " heirlooms." ^In the Matter qf Haeninm* 

Philadelphia Quarter Sessions, Nov. 27, 1882, (Leg. 
Int. , DeC' 1, 1882), it was held that a " garden," wfaer« 
spirituous drinks were sold, and there was eingiog« 
dancing and boxing on the stage, *' by the best arti5ts." 
although no entrance fee was charged, and there wa^ 
no drop-curtain, scenery, or footlights, was a ** pbce 
of amuifement," within the act exacting licenses for 
" any theatre, circus, museum or other place of amuse- 
ment." The Court observed : *' Why it should be 
called a garden at all does not appear, since it contains 
neither trees, flowers, plants, grass nor botanical 
specimens of any kind, nor in fact anything what- 
soever suggestive of horticulture* It must be there- 
fore by some figure of speech that it is called a 
garden, just as one spvaks of any place of great 
enjoyment as a paradise* Perhaps this is a paradise 
to those acoustomedto resort there. "->ji/6(my Lave 
JovmaU 
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THB SUPREME COURT AND ITS 
CHAMPION. 

The Ijaw Journal^ of Toronto, has esftayed a 
defence of the unusaal expressions applied by 
the Supreme Court to the judgment of our 
Prorincial Court of Appeal in Grant v. 
Btaudry^ and which were noticed in a pre- 
Tioiu issue by our correspondent " R.'' (p. 
41). It is obyious, however, that discussion 
of a question is idle when a controvertist is 
either totally ignorant of the facts,or wilfully mis- 
represents them. The champion of the Supreme 
Court evidently knows nothing about the case 
of Qrant v. Beaudryy for he states that the Court 
ot Queen's Bench gave « an opinion on a subject 
<- which was not before the Court as a Court of 
^ Appeal, and had not even been dueusted in the 
" Court beloWf and of the existence of which the 
" Queen's Bench had no judicial notice/' — 
which onr readers know to be utterly unfounded. 
The champion does not appear to have read 
even the communication to which he professes 
to reply ; for he says : « We perfectly agree 
*< with 'B.' that the judgment of the Supreme 
^ Court will hart neither the reputation of that 
" Court nor that of Mr. Justice Gwynne, one of 
*< its brightest ornaments." But what ii, said was 
t bat the decision of the Supreme Court in Orant 
r. Beaudry will not hurt the reputation of the 
OoQrt of Queen's Bench. 

Apart from the obvious fact that the cham- 
pion is disqualified by ignorance from express- 
ing any opinion on the question, there is no 
attempt to assail the position taken by « R.,'* a 
IKwition which is supported by formal citations 
of the law. We may, therefore, dismiss with- 
out further remark the impotent effort of the 
champion who, rabido ore^ has rushod to the 
defence of the Supreme Court. 

But it occurred to us while reading the com- 
mimication of «R." that something might 
have been said, which was not said by onr cor- 
respondent. « R." restricted himself to the pure 
question of law, as to the discretion of a Court 
to pronounce upon a point not absolutely ne- 
ci^ssary to the decision of the cause. But if he 
had chosen to pursue the subject a little further, 
what would have been the result 7 How does 



the Supreme Court itself stand as to << extra- 
judicial" opinions? We call its champion as 
our witness. In March, 1880, referring to 
the judgments of this Courts the Law Journal 
says : 

" The main difficulty that meets one in con- 
" sideriug some of the judgments of the Supreme 
" Court is upon what grounds does the judgment 
" of the Court rest-^what is and what is not extra- 
^^ judicial in each particular judgtuent — and in the 
^' united result which forms the decision qf the 
^< Court? Consider for instance McLean v. 
« Bradley, 2 S.C.R. 535. • • • The judg- 
« ment as reported emphasizes the want of har- 
" mony in the Court, and by consec^uence 
'< weakens the authority of its decisions and 
<< sows the seeds of future litigation by the diversity 
« of opinions expressed on points which are ^ft uit- 
^ determined by the Courts though peremptorily 
^^and often diversely passed upon by individual 
^* judges:' 

In Orant v. Beaudry the Court of Queen's 
Bench, at the instance of both parties, pro- 
nounced an opinion upon the sole question sub- 
mitted on the merits, and which had been the 
subject of a long and expensive trial, for the 
purpose of sparing the parties the cost and in- 
convenience of further litigation, but it appears 
that the Supreme Court, if we may believe its 
champion, sows the seeds qf future litigation by its 
extra-judicial utterances ! 

So for we have heard the champion as a wit- 
ness. Now let us respectfully ask some of the 
learned Judges of the Court to step into the 
box. Turning to volume 3 of the Supreme 
Court Reports, we find at page 576 that a ma- 
jority of three of the judges of the Court (in- 
eluding Mr. Justice ' Gwynue), in the well 
known case of Lenoir v. Ritchie^ expressed an 
opinion on the right of the Provincial Legisla- 
tures to deal with the appointment of 
Queen's Counsel. The opinion is summar- 
ized in the head note to the case, page 
576, par. 3, but immediately after we find 
under No. 4, per Strong and Pournier, JJ., 
the following: "That as this Court ought 
" never, except in cases when such adjudication 
" is indispensable to the decision of a cause, 
'< to pronounce upon the constitutional power 
<< of the Legislature to pass a statute, there was 
" no necessity in this case for them to express an 
" opinion upon the validity qf the Acts in question" 
And this precis is fully borne out by the re- 
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marks of the learned Judges reported in the 
text. So we find not only their champion con- 
demning the Judges of this tribunal << for the 
« diversity of opinions expressed on points 
'< which are left undetermined by the Court,'' 
but two of the learned members of the Court 
expressed themselves in the same sense on a 
celebrated occasion ; and it may be added that 
it has been a controverted point among 
lawyers of the several provinces ever since, 
whether the opinion expressed by the majority 
of the Supreme Court on that occasion is of 
any binding authority. 

We apologize to our readers for taking up 
space which might be devoted to more useful 
purposes, but we think we have shown that the 
Supreme Court in expressing, through Mr. Jus- 
tice Q Wynne, the opinion referred to, was really 
in a remarkable manner, (if its recent opin- 
ion be correct) pronouncing its own condemna- 
tion. It is not necessary to go further. We see 
that the champion above referred to charges " R " 
with disrespect. We leave our contributors, with- 
in reasonable limits, to be judges of their own 
style, and '' R " does not need any defence on 
that head, but it might be added that the quo- 
tations from tlie Law Joumalj (not, be it remem- 
bered, from remarks of correspondents, but from 
editorial articles) show that the champion 
can hardly be taken as a model of suavity. 
Other even more contemptuous expressions 
abound. For example, referring (in April, 
1879) to the proposed abolition of the Supreme 
Court, the champion said : 

'* The profession, as a whole, have not that 
»« confidence in it which should appertain to 
*< a court of final resort ; lor example, there is 
" hardly a lawyer, in this Province at least, who 
** would not, on a question of Ontario law, prefer 
" the opinion of our Court of Appeal, or even 
** of one of our Superior Courts. * • ♦ 
«It is also manifest, that the Court, so far, 
« has been a disappointment." 

And in March, 1880, it discourses in this 
respectful strain : — 

" There are some who think the best way to 
" improve the Supreme Court would be to im- 
« prove it ofiF of (sic) the face of the earth. We 
" trust some less heroic remedy may be found, 
" though the Court certainly has, both eollec- 
t* iively and through some of its members^ on 

itnnecessary 



NOTES OF GASES. 



J* several occasions and in various 



waySf endeavoured to commit suicide J' 



COURT OF REVIEW. 

ONTRBAL, March 10, 18SX 

TORRANCI, J., DOHBRTY, J., & RaISVILLS, J. 

McCrakxn et al. v. Logck, 

Jurisdiction — Appointment qf Seguettrtdar. 

A Judgment in Chambem appointing m aequ^ttrat" 
u in the nature of a final Judgment, and a re- 
view mag be had upon eueh Judgments 

A sequeeirator should not be appointed when one oftk' 
parties hae title and t« iit poeeeteion ; and nr- 
cordinglg, where the defendant wait in posta- 
eion of certain lots under location ticket*, av* 
an action was brought to have it de^ared tin* 
the latere patent had been obtained by frond. 
drc, an application bg the plaintiff for the ay- 
pointment of a eequeetrator, pending the *tii, 
should be refused. 

This was an appeal from a judgment of Mr. 
Justice Macdougall, of the Ottawa District, of 
date 1 1th January, ordering the appointment of 
a sequestrator. 

The complaint of the plaintiflOs set forth that, 
in 1876, a license to cut timber on certain lot^ 
in the township of Egan was granted to one 
Henry Atkinson to the exclusion of all others ; 
that on the 10th of October, 1878* Atkinson 
transferred his rights under said license to 
plaintiffs ; that defendant, in order to deprive 
plaintiffs of a portion of their rights, obtaine>1 
the issue of location tickets in favour of Hector 
Charbonneau, Joseph Laverdure and Joseph 
Beauregard, for lots 34, 35 and 36 in the Ist and 
2nd ranges of Elagle River, in said township ; 
that said persons had no intention permanently 
to occupy said lots or to obtain letters patent 
for the same in their favour ; that in April and 
May, 1879, they transferred their rights to de- 
fendant, who obtained in his &vour letters^ 
patent from the Crown on the 17th JamnaiT; 
1882 ; that the Crown agent refused to reneir 
the licenses as to said lots in favour of plaintiffs : 
that in the autumn of 1882, defendant cut a 
quantity of pine logs on said lots, of the 
value of $2,200 ; that defendant had ob- 
taioed the issue of said letters patent by fraud 
and .misrepresentation, as well as the issue of 
the location tickets to the said Hector Charbon- 
neau and others, and obtaining from them said 
transfers ; that there were upon said lots quan- 
titles of pine of the value of f6,200. Plaintiff 
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prayed that they might be declared to have 
bttn the right owners of the rights and interest 
granted under the license to Henry Atkinson in, 
to and upon said lots 34, 36 and 36, and to have 
be«n so on the 17th of January, 1882 ; that the 
letters patent issued on said last mentioned date 
uudcr tho great seal of the province to defen- 
dant, granting to him said lots, be declared to 
have been obtained by fraud and imposition on 
the part of defendant; that plaintiffs be de- 
<*lared to be the owners and proprietors of the 
timber on said several lots ; that a writ of 
attachment issue, &c., to attach said timber ; 
that defendant be ordered to deliver up to 
plaintiffs said timber, and in default to pay 
K200, 4c. 

By a petition presented to the judge in cham- 

l*cT6 on the 11th Janaary, plaintifis alleged the 

ioregoing facts, and further that defendant had 

been guilty of fraud and imposition in obtaining 

the issue of the location tickets in the name of 

the above three persons, who were mere pr^te- 

ROffu for himself, and who were at the time in 

defendant's employ, one as a bar-tender and the 

<'tbcrs in positions equally incompatible with 

that of a bona fide settler. That these parties 

D&med were used merely to cloak the designs 

of defendant and to deceive the officers of the 

Cruwn ; that the lots in question were only fit 

tor lumbering purposes and not for cultivation ; 

that defendant was busily engaged cutting the 

piue timber on said lots,^ad constructed shan> 

tit b thereon, and had men engaged carrying on 

lumbering operations, and had contracted with 

ime James Maclaren to supply large quantities 

of pine logs to be taken from these lots. The 

petition prayed that a sequestrator be appointed 

to the lots during the suit. The petition was 

granted. Hence the appeal. 

ToBRA>xE, J. The want of jurisdiction to 
entertain this appeal has been objected, and in 
support ofthe jurisdiction, the case of The Heri- 
ttthU Securiiie$ A$»oci€Uion v. Racine^ 2 Legal 
News, 325, has been cited. In that case we un- 
derstand the Court of Review upheld the juris- 
diction on the ground that the naming of a 
sequestrator was in the nature of a final judg- 
ment, and we concluded to follow that decision 

Next, as to the nomination, by C. C. 1824 the 
Court may, according to circumstances, appoint 
a sequestrator, and by C. C. P. 876 the Court 
or judge may make the appointipeot. By C. C. 



P. 1038, the suit to annul the letters patent 
coDld be brought by any interested party, but 
this was repealed by 32 Vic, c. 11, s. 33, and 
the suit must now be in the name of the Crown. 
(Vide Pacaud # Riekaby, 1 Q. L. R. 246: 
and Angers ^ Murray^ 25 L . C. Jur. 208.) The 
defenddiit now objects that, having title and 
being in possession, the sequestrator should not 
be appointed. Pigeau, 2nd vol., 345, says: 
<' Le sdquestre ne peut dtre ordonnc lorsque 
l*une des parties a titre et lorsqu'elle est en 
possession." Ijaurent, vol. 27, Nos. 173 and 178, 
approves of this doctrine. 

The defendant further objects that the titles 
invoked by plaintiffs, namely, the licenses to 
cut timber, do not give them any title to the 
lands over which the sequestrator is appointed . 
These titles give them at best tho right to cut 
timber on the lands. But the judgment orders 
the defendant to give the sequestrator free pos- 
session of the land and premises in question. 
Seeing the title of the defendant, and that it 
is not now attacked by the Crown, and may 
never be, seeing all the circumstances of the 
case, we think that the petition for the seques- 
tration should have been rejected, and we 
accordingly annul the order of the 1 1th January, 
and dismiss the petition of plaintiffs. 

Judgment reversed. 

T, P. Foran, for plaintiff. 

M, Lajlammej Q.C.t counsel. 

L. N. C/iampoffnej for defendant. 

J. R, Fleming J counsel. , 

SUPERIOR COURT. 

Montreal, March 10, 1883. 
Before Tobhancb, J. 
Russell et al. v. Maxwell et al. 
Contract — Rescissionfor/ailure to comply with (ennt. 

The plaint 1^9 %n Montreal were bound by a contract 
to pay for the yooait supplied by de/endftnt$ in 
Scotland upon receipt of invoice and bill of 
ladintj. They failed to pay for one lot until 15 
day» after receipt of bill of lading. Held, that 
the defendants were jaotified in cancelling thn 
contract. 
This was an action of damages for breach of 

contract, brought by a Montreal firm against a 

Scotch firm. 

There was no question as to the formation of 

the contract and its partial fulfilment, or as to 

its having betu cancelled by the Scotch firm. 
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The important question was whether the Scotch 
firm was justified in the cancellation. 

The agreement was contained in a letter of 
date 9th July, 1881, written by A. 0. Leslie & Co., 
defendants' agents, setting forth that the goodn 
supplied by defendants to plaintififs should be 
paid for by the plaintiffs by their cheque upon 
the receipt by the plaintiffs of the shipping 
documents (to wit, invoice and bill of lading). 
The defendants complained that on or about the 
26th August, 1881, they shipped from Glasgow 
to plaintiffs two lots of iron of the value of 
£366 8s. Id stg., and forwarded to plaintiffs 
through defendants' agents in Montreal, viz., 
A. G. Leslie ^ Co., the documents relating to 
said shipments, which documents Leslie & Co. 
presented to plaintiffs, and demanded from 
plaintiffs their cheque in payment of the amount 
due by them under the contract ; the plaintiffs 
failed to pay for the iron as covenanted, and 
Leslie k Co., on the 16th September, 1881, wrote 
defendants to that effect, and defendants on or 
about the 26th September, received the letter 
from Leslie k Co., and immediately, by cable 
and letter, cancelled the balance of the order. 

Per Cubiah. The mode in which the plain- 
tiffs made settlements is explained by Alexander 
C. Leslie and his bookkeeper, William G. Mc 
Millan. Leslie says that the first invoice came 
on the 5th September, and was paid on the 9th. 
The second and larger shipment arrived on the 
8 th September, and was paid for on the 23rd Sep- 
tember. This was the shipment that caused the 
whole difficulty. Plaintiffs did not pay till 15 
days after the bill of lading had been received. 
They missed one Allan and one or two Cunard 
mails. Leslie handed to plaintiffs the documents 
without receiving the cash, and says that if he 
had rigidly carried out his instructions he would 
not have done so. He would not have handed 
over the documents without receiving from the 
plaintiffs the cash for them. 

The intentions of the defendants were very 
plain from their letter of 29th September. Wit- 
ness says they wrote : " Of course you have not 
parted with the documents." McMillan says that 
defendants, by their letter of 28th September, 
cancelled the balance of the contract not then 
shipped, and that letter on receipt here was read 
to plaintiffs. 

The Court holds that defendants were fully 
justified ill the cancellation of the contract. 



Authority is not necessary to support this con- 
clusion, but Wilhert v. JUynoldtj 2 Barn, k 
Adolphus, 882, appears to be in point. 

Action dismissed. 

Abbott, Tail i Abbotts for plaintiffs. 
Archibald ^ MeCormiek for defendants. 



SUPERIOR COURT. 

Montreal, March 10, 1883. 

B^art Torrance, J. 

Gkddes v. O'Reilly et vir. 

Married worn an — Authorization to contract. 

A married woman separated as to property cttunot 
bind hemelf without the authorization of her 
hnsbandf to pay a real estate agent a commis- 
nion on the sale of land /or her. 

The plaintiff was a real estate agent, and 
claimed from Mrs. Wilson, a married woman 
separated as to property from her husband, his 
commission at 2} per cent, on the sale of land 
for her. Shu had signed an authorization to Mr. 
Geddes without the participation of her hus- 
band. It was not proved that he knew of the 
authorization, but by her marriage contract she 
had separate administration of her property^ 

M. M. Tait, Q.C.f for the plaintiff, submitted, 
1st. That the female defendant had a right to 
engage the plaintiff to sell her property, and to 
agree to pay him a commission thereon in the 
event of such sale, and that Mr. Wilson, her hus- 
band, by his acts and deeds Futficlently authori- 
zed the female defendant to make such an agree- 
ment, and by his acts and deeds ratified and 
confirmed the same. 3nd. In view of the clauses 
and conditions of the marriage contract, Mrs. 
Wilson had a right to engage Mr. Geddes to sell 
her property and to agree to pay him a commis- 
sion therefor in the event of sale, as an act of 
administration, without the special authoriza- 
tion of her husband, seeing she was separated as 
to property and had the entire administration of 
her own property under her marriage con- 
tract. 

Weir J e contra , cited C.C. 177, and Bef\jamin et 
al. V. Clark et vir, 3 L. C. J. 121. 

The Court held that the plaintiff had no case, 
not having proved authority from the husband. 

Action dismissed. 
AbboUj Tait # Abbotts for plaintiff. 
Quinn ^ Weir for defendants. 
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SUPERIOR COURT. 

Montreal, March 10, 1883. 
% Before Torrahck, J. 

Ltlham et vir y. Thk City ok Montreal ; and 
The Citt ok Montreal v. The Rector and 
Chijbcb Gardens of Christ Church, defen- 
dants en gar. 

Uamaget — Slippery pavement — Evidence. 

Where it wax proved that the tidewalk wae usually 

kept in excellent conditioHj and that the «n- 

fUtenee of the weather at the time of the acei" 

dent wat specially unfavorable^ the action of a 

person who slipped and sustained injury was 

This was an action of damages against the 
City of Montreal for negligence in the care of 
the pavement of Unipn Avenue, in consequence 
of which the female plaintiff, on the 11th 
January, 1882, fell and broke her hip-bone, and 
had been permanently crippled. 

Per CtTRiAM. The evidence is contradictory 
as to the condition of the pavement where the 
lady fell. Mr. Cordingley, her son-in-law, is 
positive that no ashes were there that day: 
had fftllcn twice himself. On the other hand, 
the guardians of the church property depose as 
to their practice to sprinkle ashes. Raphael 
Lajeunesse, employed at the Medical Hall 
opposite, deposes as to the care taken by the 
church officers to sprinkle ashes. John Fenner, 
driver for Mr. Robertson, Phillips square, says 
be always noticed the sidewalks of the Cathc. 
dnl in good order — wet sand and ashes con- 
tinually pnt there ; passed there a dozen times 
a day ; always in good state, in January every 
<iay. Mr. Shelton speaks positively as to the 
care taken of the sidewalk, and as to its being 
in a good condition, multitudes passing into 
and out of the chtirch. He was there every day. 
it is important here to inquire what the 
state of the weather was during this week. Mr. 
Thomas Davis King kept a record. There was 
rain on the Sunday previous — namely, on the 
^tb. Then there was rain and thaw on Monday, 
followed by frost on Tuesday. On the 1 1 th 
January, the day in question, there fell eight 
inches of snow, and there was a strong wind 
blowing — 15 miles per hour. There were here 
at work climatic influences to affect the con- 
dition of the pavements. Againet these it was 
hard to provide. We have no evidence what 
Und of boots the lady had on when she fell. 



and whether they were slippery or otherwise. 

I cannot say here that the negligence of the 

Corporation is proved, and I dismiss the action. 

— Vide 72 Maine R., Smytlie v. Bangor, March, 

1881. 

Action dismissed. 

Archibald^ AtcCormick, for plaintiffs. 

Boy, Q.CjSLnd Ethier^ for defendant. 

KerTf Carter tj- MeGibbon^Q.C, for Christ.Church. 



SUPERIOR COURT. 

Montreal, March 10, 1883. 

Bejore Torrance, J. 

Allison v. Macdodgall. 

Gambling contract — Speculation on margin. 

A customer deposited money with a broker to be used 
as " margin '* in buying stock for speculative 
purposes. No delivery of the stock so pur- 
chased was intended^ the broker's instructions 
being to realize as soon as a small profit could 
be made. In consequence qf a decline in 
value, and the mttrgin being thereby exhausted, 
the broker at one time sold stock at a loss. 
Held, that no action would lie against the 
broker under such circumstances, the contract 
being a gaming contract. 

This was an action against a stock broker 
in Montreal for unduly selling stock in the 
Montreal Telegraph Company. 

The plaintiff complained that he had, about 
the 12th October, 1881, instructed defendant 
by letter to purchase for him ten shares of 
Telegraph stock at and for the price of 127 
per cent., and 20 shares of said stock for the 
price of 128 per cent., and defendant promised 
! to make such purchase, and plaintiff at his re- 
quest remitted him the sum of $363.29 to 
enable defendant to make such purchase, and 
plaintiff instructed defendant to hold the shares 
subject to plaintiff's order, and to |ell when the 
price should reach 133 per cent.; that at divers 
times after receiving said sum defendant pur- 
chased for plaintiff certain shares of said Tele- 
graph Company and applied said sum in part 
payment, and did hold said shares subject to 
plaintift"'8 orders, but subsequently sold the 
same without notice to plaintiff; that defen- 
dant was guilty of a breach of contract with 
plaintiff, for which plaintiff reserved his re- 
course in damages, and further plaintiff had 
suffered damage to the amount of $363.29 ; that 
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defendant had paid him $27.14, leaving a 
balance of $336.15, which he claimed. 

The defendant pleaded that plaintiff never 
paid and never intended to pay for the said 
stock, or ttike delivery thereof, and no delivery 
was ever made, but the same was bought 
merely for Hpeculative purposes on borrowed 
money, with a view to a re-sale as soon as a 
small profit could be realized, and the money 
to carry said stock was borrowed by defendant 
at his own risk, subject to the payment of in- 
terest and to his obligation to furnish and keep 
good to the lender a sufficient margin, to wit, 
10 per cent, and upwards, as security for said 
loan, and plaintiff was bound to 8Ui)p1y ad- 
ditional money to keep good the margin and 
protect defendant against loss on loans on 
said stock, which was liable to sudden fluctu- 
ations in price ; that some time before the 
sale of said stock, plaintiff left his residence at 
Napaneo and did not Uavu his address with 
dtsfendant, or appoint any one to represent him. 
That, shortly after the departure of plaintiff^ 
tlie stock began to decline until the margin 
had almost disappeared, and defendant was 
threatened with serious loss by continuing to 
carry the stock, and he sold the stock. 

Per Cukiam. Our code, Art. 1927, says there 
is no right of action for the recovery of money 
or any other thing claimed under a gaming 
contract or bet . What was the nature of the 
transactions between plaintiff and defendant ? 
They appear to have begun about the 8th 
February, 1881, when plaintiff addressed defen- 
dant as follows.* — '< 1 have been dealing in 
" stocks for some three years in Montreal, and 
" as I don't like the narty who has been doing 
<< my business, and desire to make a change, I 
" write you if you would act for me according to 
" my instructions. I will give you my business 
" as long as you do it satisfactorily. I note by 
" the Star newspaper you are in the bu.sine.s8. 
« I will allow you same as I pay other brokers. 
" I wish to deal in Montreal Telegraph stock 
'• only. My idea is to buy after a pretty smart 
i< decline in the stock and sell at a fair ad- 
»• vance, not hold long. You may buy 20 
« shares at about 125 or better. Wire me when 
« bought and I will remit you ten or fifteen per 
« cent, margin as you like. If think safe you 
ii can buy 30 shares, but sell at a fair advance 
<< and send statement . I want you to use your 



" judgment, as I will place confidence in toq." 
On the 16th March, plaintiff wrote : ^ Enclosed 
'' find $65 as margin on 25 shares of Tele- 
'< graph stock which you can purchase to-mor. 
" row if an opportunity offers, but don't go over 
" 129}; if you can buy less do so. You maj 
" buy 25 shares more if you think it advisabit, 
" but not over 129}. I think it may drop 
<' lower. This will make 50 shares yet to hay 
<' as per order of to-day. I will remit you all 
^ the money you recjuire to holdf margins good 
" should a break take place ; you can sell it at 
" about two cents advance unless market stnug 
'^ and advancing. If it shows a weakness fj/ier 
'< the advance takes place^ then let them have it^ and 
(< wire me as before." Some eight montkb 
afterwards, plaintiff, by letter of date 12th 
October, wrote as follows : "If Montreal Te!e- 
*' graph stock reaches 125, buy me fifty sharesu 
" You can buy 40 shares at 126, 10 at 127, 20 at 
<• 128, 15 at 129. I have lost so much I waDt 
'' to try and win some back if it is my luck. I 
'' want you to hold the order good, and act 
" on it when the first op{X)rtunity offeni. Hope 
" you will be tible to do something this tioie. 
<< Look sharp." On the 15th October plaintifi 
writes : « Gentlemen, enclosed find cheque tc 
'* cover margin on stock bought^ and provision 
^ in case of decline ; make the interest h» low 
<* as possible. If the stock goes to 33 sell it 
<- out and W(;'1I buy again. Fill the balance of 
" order if can at figures I gave you," On the 
17th October defendant writes: "We havt- 
'* your favor of 15th inst., enclosing cheque fur 
'* $363. We note your order to sell, and will 
" keep it before us. The rate for carrying is 
'* six per cent., and it is not likely to be in- 
^< creased unless the money market chaQge^. 
" We bought ten shares more, all we could get* 

Looking at all the facts of the case, the 
Court has no difficulty in saying that plaintiff 
did not intend to pay for or take delivery of the 
stock in question . No delivery was made, and 
the same was bought for speculative purposes 
on borrowed money, with a view to a sile a.>^ 
soon as a small profit could be realized. So 
action lies under the circumstances. It may be 
added that the plaintiff was away from his reid- 
dence when the stock fell, and defendant only 
sold to protoct himself, and the remittance made 
by plaintiff for a margin was lost in conse- 
quence. The case of The Bank of MoiUreal v. 
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Macdougail^ 28 Upper Can. C. Pleas, 346, cited 

bj plaintifr, does not help this case . 

The case of Fenwick v. Ansellj 5 Legal News, 

290. cited by defendant, is directly in point. 

Action dismissed. 
WetTj for plaintiff. 

DurUup ^ LynuiUj for defendant. 



SUPERIOR COURT. 

Montreal, March 10, 1883. 

B^ore Torrance, J. 
McBsAK Y. McBean et al. 

PttHnertkip — J)%$9oluLion. 

AJter diuolutum of the partnership one partner hoe 

no atUhority to borrov) money in the name qf 

the firm /or the purposes of the partnership 

Inuinesa. 

The plaintiff demanded from the defendants 

$3,488.86 which he said he advanced to them to 

purchase grain in connection with their business 

as partaers. The defendant Alexander G. 

McBean denied the liability, and set up that at 

the dates in question he was not partner with 

the other defendant Donald G. McBean. 

?£B Curiam. The moneys in question were 
lemitted by George McBean to the defendant 
Dotiald G. McBean as follows: — $2,485.96 on 
the 30th June, 1882, f436.27 on the 10th June, 
and $566 63 on the 7th July. There had been 
juiDt ventures between the two defendants as 

evidenced by an agreement in writing, plaintiffs 
exhibit No. 1. It terminated on the 1 0th 
>Lay, and plaintiff undoubtedly knew of the 
termination. Donald says that about the 19th 
Miy, he made with plaintiff similar arrange- 
ments to those which he had previously had 
with the defendant Alexander G. McBean. Mr. 
Tait, counsel for Alexander G. McBean, says 
Uiat Donald had no authority to borrow for the 
joint account, and I see no right on his part to 
ijorrow money to pay the debts of the firm. It 
luis been held that one partner, after dissolution, 
cannot give a bill or note in the name of the 
firm even for an antecedent debt ; and although 
»uch partner is authorized to settle the business 
of the firm. Story, Partnership, § 322 ; Pardes- 
sus, SocieU*, 3rd vol. pp. 431, 2. Plaintiff 
made remittances of money to Donald from 
time to time, and Donald applied this money to 
meet his liabilities generally whether contracted 
tor plaintiff or otherwise. I think the plaintiff 
has failed to make out his case against Alex- 



ander G. McBean, but he shall have judgment 
against Donald G. McBean. 

Macmaster ^ Co. for plaintiff. 

Abbott^ Tait ^ Abbotts, for A. G. McBean. 



COURT OF QUEEN'S BENCH. 
(Crown Side.) 
Montreal, March 16, 1883. 
Before Ramsay, J. 
f^ Reg. v. Milloy alias Dooley. 

Evidence — Examination of witness brfore Justice 
under 32-33 Vict^ cap, 30, s. 29. 

The examination of a witness under 32-33 Vict.jCap. 
30, s. 29, was held inadmissible where there 
was no caption to the deposition, as given in 
form ,if, to show that a chtrge had been made 
against the prisoner, and that he, having know- 
Udge of the charge, had a full opportunity of 
cross-examining the witness. The test of admis- 
sibility is the opportunity given the prisoner to 
cros^-^xaminCf he having knowledge that it is 
his interest so to do. 

Ramsay, J. The Crown proposes to put in 
the examination of the deceased in presence of 
the prisoner as to the circumstances of the 
the murder of which the prisoner is now on 
trial, and have it read to the jary as direct 
evidence of the facts. The production of this 
examination is objected to on the ground that 
it was taken in the form of an information and 
complaint used when the accused is not yet 
arrested, that is to say, it is taken as though 
the complainant were seeking a warrant of 
arrest. It is argued that the Statute lays down 
a mode of procedure to be followed when the 
accused appears or is already in custody for 
this or any other offence, 32 A 33 Vic, c. 30, 
sec. 29, and that a form (M) is given by which 
it is prcscnbed that there must be a caption 
describing the offence " as in a warrant of com- 
mitment," and it is only after depositions are 
so taken that the Justice is authorized to 
commit the accused to prison or to bail him. 
The next section (30) then goes on to Pay how 
the justice shall administer the oath, and then 
continues, *' and if upon the trial of the person 
accused, it be proved upon the oath or afBrma- 
tion of any credible witness, that any person 
whose deposition has been taken as ajoresatd, is 
dead, or is so ill as not to be able to travel, or 
is absent from Canada, and if it be also proved 
that such deposition was taken in presence of 
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the person accused, and that he, his counsel 
or attorney, had a full opportunity of cross- 
examiuing the witness, then if the deposition 
purports to be signed by the justice by or before 
whom .the same purports to have been titken) 
it shall be read as evidence in the prosecution 
without further proof thereof, unless it be 
proved that such deposition was not in fact 
signed by the justice purporting to have signed 
the same." 

The difficulty so far as the Statute is con- 
cerned turns on the interpretation of the 
words " whose deposition has been taken as 
aforesaid" Do tbey refer to tl.e previous 
section or only to the provisions of section 30 ? 

I am of opinion that thebe words apply to 
both sections, otlierwise the deposition might 
have no relation to any charge at all, and it 
might be taken in some civil proceeding, over 
which a magistrate might have jurisdiction, 
which is evidently not intended. Nor do I think 
the objection is lessened by the terms of sec. 58, 
32 & 33 Vic, c. 29, which permits the depo- 
sition taken in one case to be used in another, 
for the case is *<in the preliminary or other 
investigation of any charge against any per- 
son," and this I think means *< charge of any 
indictable offence/' (See Imp. Act 11 & 12 
Vic, c. 42, 8. 17, and Raif.y. Beenlon, Dears, p. 
405). Here it does not appear on the face of 
the deposition that any charge at all was made 
against the prisoner, and it appears he must be 
charged with some offence. (Mr. Greaves, Russ. 
893). The great test of admissibility is clearly 
the opportunity given the prisoner to cross- 
examine; that is to say, the full right to cross- 
examine, he having the knowledge that it is his 
interest ho to do. This he cannot have till he is 
charged with au indictable offence. I attach no 
importance to the deposition being called an 
information. 

On our Statutes, then, I should have no hesi- 
tation in saying that the deposition was in. 
admissible if it were not for a case of the 
Queen ^ MiUarj decided in New Brunswick, 
which is much in point. (5 Allen p 83.) If 
tliat case liad been decided since Confederation 
I might pL-rhaps havo ielt myself bound by the 
decision ; but aii it only has autliority here as 
written reascjn, and as it was under a different 
Statute from that in force here, I cannot defer 
to it. Xf the Kevised Statute of New-Brunswick 



is identical with our Act, the learned reporter 
says it UmbttaniiaUyihe same, (lb. Note, p. 93.) 
I cannot accept the reasoning of the learned 
judges, more particularly as it i4»peaTS by the 
report (5 Allen, p. 92), that the majority of the 
Court joined in the judgment with great re- 
luctance. 

Radborne's case (1 Leach, C. C. 457> seem^- 
to have had great weight in the decision in 
Millar's case, but I do not think Badbome's 
case decides anything that can be applied to 
the case before us. We are not told irhy th<^ 
deposition was admitted. Oarrow for the Crowo 
argued that it was admissible either as a 
dying declaration, or it was admissible becaajv 
'* anything that was said, either by a pnM«rcutc>r, 
a prisoner oi witness, in the presence and bearing* 
of each other, although said in common coo- 
versation, was admissible evidence in all 
Courts both criminal and civil." If it was 
admitted as a dying declaration, it does not 
apply to the case before us, and if on the 
ground that whatever is said in presence of 
the prisoner may be proved, the argument iii 
altogether fallacious. What is said in bearing 
of the prisoner is not admitted as evidence 
under oath of what took place before ; it is ad- 
mitted as evidence of how the prisoner acteii 
when accused of guilt. By the production oi 
the deposition it is intended to establish under 
oath the narrative of the witness who cannot 
be examined. It may, however, be said that 
the decision in Radborne*8 case was cited ap- 
p rovingly in Beeston's case, and that itsapplica. 
bility to that case depends on its being assom- 
ed that it, in effect, decided that a depodtioQ 
where there was no charge might be admitted, 
and more so therefore when the question wis 
as to the admissibility of the evidence taken 
on one charge in any other charge. If this be 
accepted as the expression of the state of the 
law after Beeston's case, then the disposition of 
our Statute 32 & 33 Vic, cap. 29, »eiC, 58, 
understates the law in a curious manner. 1 

cannot, however, adopt this view, and I most 
therefore rcjec>t the deposition, although in 
fiict, it appears, the prisoner did ask one qu<!9. 
tionin cro^s-exami nation. It must be under- 
stood that this decision goes no further tfaaa to 
reject tliis deposition as taking the place of 
Nesbitt's narrative under oath of what occnrrnl. 

C. P. Davidson^ Q.C.j and Ouimety QX\ for the 
Crown. 
F, D, Monk and Comellier for the prisoner. 
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TJTE VETO QUESTION. 

The discuBsion of a question that ravours of 
politics nsoally occupies more attention nowa- 
days, or at any rate occupies more of the space 
of the daily journals, than a great war carried 
on after sterner methods. Amidst much upon 
the reto question that is partisan, we find a 
little note upon the subject in the By slander f 
from the pen of Mr. Goldwin Smith, who may 
be assumed to express an independent view : — 

>* As to the Streams bill, there is no denying 

that the Dominion Government has the veto 

power, nor is there ground for saying that the 

power was not intended to be used. We are 

dealing not with antiquated practices or vague 

tiaditions, but with a constitution recently 

framed, which must be supposed to be operative 

in all its parts. Of cour»e the veto is not to be 

exercised without good reason, but two good 

reasons at least for its exercise may be assigned. 

One is, an excess of powers on the part of the Pro- 

Tincial Legislature : the other is a breach of the 

fundamental principles of public morality and 

justice by which all legislation ought to be 

revtmlned. Nothing can be more likely than 

that such bodies as our Local Legislatures 

should occasionally betray an ignorance of the 

great rules of jurisprudence and require to be 

called to order by superior authority ; such a 

check is made more essential by the increasing 

tendency of the machines to ostracise thA^est 

inteUtct of the province. The bill breaking 

Mr. Goodhue's will was a case in point, and 

formed a proper subject for the veto. Whether 

the Streams bill is actually a breach of the 

principle which forbids legislative aggression 

upon vested interests is a question which turns 

partly upon disputed matters of fact, and on 

which there is sincere difference of opinion 

among persons free from the party bias. On its 

fiKe the Act certainly seems to be one confis. 

eating improvements and assigning only an 

arbitrary compensation ; it also looks very like 

B law directed against an individual under 

colour of a general enactment. In any case, 

however, the contention of Ontario ought to be 



that the bill is unobjectionable in principle,- 
not that the veto is a nullity.'^ 

The Act referred to is an Act *< for protecting 
the public interest in Rivers, Streams and 
Creeks," which has been thrice passed by the 
Legislature of Ontario, and thrice disallowed 
by the Governor General on the advice of the 
Privy Council. 



THE SEDUCTION BILL. 

^ Violent legislation is the nostrum to which 
« minds of a certain type are ready to fly when- 
<*ever they see anything amiss, without con. 
<< sidering what the general effect will be." So 
writes Mr. Goldwin Smith, in the same journal, 
and we think some of our local as well as federal 
legislators should give heed to the words. They 
occur in some observations upon the Charlton 
seduction bill, and the entire ^laragraph is 
worth reading: — 

<' Mr. Charlton moves, practically, to make 
the illicit intercourse of the sexes a crime, and 
punish the male offender alone. To protest 
against the injustice would be idle ; philan- 
thropy likes injustice. But does not Mr. Charlton 
see that he is taking away the principal safe, 
guard of female purity by declaring, as in effect 
he proposes to do, that breach of chastity is no 
offence in the woman, and that even when she 
allures a lover, as it is preposterous to doubt 
that licentious women often do, she is to be 
regarded as a passive and guiltless victim ? Law 
will, as usual, mould opinion, and less shame 
will attend what the law proclaims to be merely 
a wrong involuntarily undergone. In civilized 
countries a woman is protected from violence 
by the Government ; against the enemy in her 
own breast she must protect herself ; she is the 
keeper of her honour, and she knows that a 
promise is not marriage. It is singular that 
those who wish to call her to the exercise of 
political power should at the same time treat 
her as a creature devoid of sense and will. 
Violent legislation is the nostrum to which 
minds of a certain type are ready to fly when- 
ever they see anything amiss, without con. 
sidering what the general effect will be. A 
new weapon will be put into the hand of a 
female black-mailer, to whose machinations the 
characters of clergymen and medical men es- 
pecially are exposed, as has just beeh proved 
by a signal example in this country, and by a 
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tragical example in England. There are Yar- 
ieties of character, female m well as male, and 
female as well as male fiends. Of this en- 
thusiasts take no heed : male reputations, even 
when they are of the highest importance to the 
community, being beneath the notice of bene- 
volence. By the provision that the offender 
shall be let off if he can plead that ht-- has 
married the girl, a vista of conspiracy, forced 
marriage, and domestic misery is opened to 
view. Any woman who can entrap a foolish 

youth will be able to compel him to marry 
her on pain of being put in the dock. Ex- 
perienced lawyers say thnt real cases of seduc 
tion are rare ; but if M*-. Charlton's bill becomes 
law, fictitious ca^es of seduction are likely to 
abound. Such Acts have been passed, no doubt, 
by Legislatures in the United States. Legis- 
latures in the United States will for show pass 
anything that is sentimental with more ease 
than they would pass an effective law against 
corruption ; but to what extent have these 
enactments been put into execution ? The 
illicit intercourse of the sexes is a sin which, 
besides destroying purity and beauty of char, 
acter, poisons the very well-spring of human 
happiness. A crime in the legal sense it is 
not ; much less is it a crime in one party alone. 
In the real interest of morality, it is to be 
hoped that Mr. Charlton's proposal will never 
become law." 



TBE NESBITT MURDER. 

The Nesbitt case is in some respects of con- 
siderable interest, and the task of charging the 
jury was of more than ordinary delicacy. The 

learned judge who presided at the trial has put 
the substance of the charge in writing, and 
we believe its importance will be considered 
sufficient, more especially by those of our 
readers practising in criminal courts, to justify 
its reproduction here. 



NOTES OF CASES. 



SUPERIOR COURT. 

Montreal, March 20, 1883. 
B^ore LoRANGBR, J. 
Anders v. Hagar. 
Ezeeptian to the/orm — Demurrer. 
A defendant who i$ sued for the recovery of a 
penalty under 31 Viet., c«p. 25, see. 37 (^.) 
by a plaintiff who bringe the action in hie 
own name inetead of ewng at well/or the Crown 
at Jor himself^ ahould tet up this defect by 
demurrer and not by exception to the form. 
The plaintiff institnted an action in his own 
name against the defendant who was President 



of the Pioneer Beet Root Sngar Go., for a 
penalty of $100 for alleged refusal to exhibit 
the Company 'fi books, and $50 damages suffered 
in consequence of snch refusal. The defendant 
met the action by exception to the form, sayiog 
that the plaintiff should in virtue of the Act 
31 Vict, cap. 7, sec. 7, have brought the actioo 
as well fur the Crown as for himself, and 
claimed only one. half of the penalty for him- 
self. The plaintiff thereupon obtained leart 
to amend the conclusions of his declaration 6o 
as to claim only a moiety of the penalty for 
himself and the balance for the Crown. Tb« 
defendant tben inscribed on the exception, pre- 
tending that as the writ had not been changed, 
and as the plaintiff was still suing in his ovn 
name, the action as amended was still bad and 
should be dismissed. 

Lorangir, J., held that, although the actioo 
was undoubtedly badly brought, the questioD 
sbould have been raised by a plea to the merito, 
as tbis was not a ground for exception to the 
form under Art. 116 C.C.P. 

Exception dismissed. 

F. X. Choquet, for plaintiff. 

Wothertpoonf Lafteur ^ Beneker, for defendant. 

[The Oourtof Q.B., March 29, without express- 
ing any opinion on the merits of the question. 
granted leave to appeal from the above jodg- 
ment.] 

SUPERIOR COURT. 
Shsrbrooki, January 31, L8S3. 
Before Brooks, J. 
LucRi et al. v. Wood. 
Comperuation — Vnliquidaied damage*. 
A claim <if unliquidated damage*, ex delicto, e. g^ 
damages caused by wrongful ieeue <^ capiei, 
cannot be pleaded in compensaiion to an 
action Jor goods sold. 
This was an action for $41.02, instituted in 
the Superior Court, commenced by issuing i 
capias August 10, 1880, followed by a seizure on 
the 27th of the same month. A capias had first 
issued in July, returnable in A ugust^ but the 
plaintiffs, fearing that their proceedings wen; 
irregular, discharged the defendant from arrest, 
and took out a second writ. 

The defendant did not petition to set aside 
the capias or seixura, bat filed three pleas :— 
Ist. General issue. 

2nd. A denial of certain items of the account, 
and allegation of payment of others, and alleg- 
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ing that in any event he was entitled to set off 
damages caosed by the first arrest, which had 
been abandoned ; and 

3nL That the second arrest was illegal, as the 
defendant could not be twice arrested for the 
same debt. 

Mr. Merry, for plaintiffs, urged : 

That the accoont sned upon had been fully 
proved by the evidence of witnesseS| and the 
admissions of defendant, and that the alleged 
damages, not being elaira et liquideSf could not be 
pleaded as a set-off to plaintiffs* claim for goods, 
wares and merchandise sold ; that secretion of 
property by defendant had been fully established 
by plaintiffs. 

Mr. BrwPH for defendant, urged : 

That the account had not been established to 
the extent of $40, consequently the action had 
been improperly brought in the Superior Court ; 
and further, that in any event defendant had 
proved disbursements, to the extent of $18.25, 
made by him in getting released on bail under 
the first capias, and that he was entitled to set 
off damages easily proved against plaintiffs' 
account^ and that the action must be dismissed. 
Abo, that defendant could not be arrested a 
Kcond time. 

BbookS) J. Owing to the account sued upon 
being so small, I have examined very carefully 
the prooflf as the reduction of a small sum 
would cause the capias to be set aside, but I find 
the account proved. The defendant himself 
was, on more than one occasion, furnished with 
a detailed statement, and made no objection 
00 til arrested. He, on several occasions, stated 
that he only owed plaintiffs a little over $40, 
and that they should not have arrested him for 
to small a sum. He has, moreover, pleaded in 
bad fiaith, denying articles which are proved, 
and alleging payment of others by one Moulton, 
which he does not attempt to establish, though 
Moulton was examined 

Ab to the second ground, the right to off-set 
oaliquidated damages caused by former arrest, 
I do not think this can be legally done. C. C. 
1188 says that compensation takes place 
between debts which are equally liquidated and 
demandable. Does this apply to the present 
case, even if damages were proved 7 

The case of Bali v. Beaudet, 6 L. G. B., p. 76, 
(1856) has been cited, as sustaining defendant's 
▼iewfi, but a reference to the report will show 



that while a majority of the Court held that an 
account for goods sold and delivered might be 
opposed to a debt due under a notarial obliga- 
tion, Ch. J. Sir L. H. Lafontaine dissented, and 
the majority of the Court applied the principle 
as limited to cases founding in money. That under 
the old French law limiting the advantage to 
opposite debts, elaireB el liquidezy owing to the 
development of trade, an evil grew up requiring 
a remedy, arid which, Mr. Justice Badgley says, 
<<was sapplied by the jurisprudence of the 
French Courts, and the opinions of acknow- 
ledged and eminent French jurists, by which 
the principle of compensation was enlarged and 
extended to a class of debts susceptible of liqui- 
dation by a ready proof at hand, but refusuig the 
application to such as were conditional, uncer- 
tain, dependent upon the settlement of litigated 
accounts, eompUe de nteeeseiontj de tiUelleaj with all 
their intricacies and delays of adjustment, or 
debts not yet due, or when the object set off was 
not easily appreciable in money, and such like ; 
to all these the rigor of the rule was strictly 
applied in the same manner as in England, 
whece mutual debts may be set off, not in actione 
for unliquidated damagez^ nor for costs, as upon the 
case, trespass, replevin, or detenue, but for debts 
in actions of aaeumptit^ debt and covenant for the 
non-payment of money, and for which an action 
oiindebilatm aasumpeit might be maintained, and 
such like, and where the debts were due at the 
commencement of the action, and in the same 
right." ^ On appelle une dette, claire et liqaide, 
laquelle est due pr6sentement et dont le defen. 
deur pent faire sa demande, etant due par 6crit 
ou autrement, ou que les parties en convien- 
nent." 

Is the claim set up by defendant for damages 
alleged to be sustained by him by reason of for- 
mer arrest, of such a nature as to entitle him to 
have it compensate the account sued for goods, 
wares and merchandize ? 

To establish his claim defendant Is not only 
bound to prove the amount of damage, but to 
prove that the plaintiffs are liable to pay these 
damages. 

Lacombe says: ^Eztenditur etiam ad ea qua 
facile et intra breve temput^ liquidari poeeunt." 

Can it be said that a claim for unliquidated 
damages is of such a nature ? The claim, if aris- 
ing ex eontraetUf would be differently viewed, 
but arising ex delicto, I cannot declare it such a 
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clidm as would compensate the account sued 
for. 

Judgment for plaintiff with interest and costs. 

Merry for plaintiffs. 

Brown for defendant. 



COURT OF QUEEN'S BENCH. 
[Crown Bide.] 
Montreal, March 19, 1883. 

Rboina t. MiLLOY alias Doolky. 

The prisoner was on trial for the murder of 
Wm. Nesbit. 

Bamsay, J., charged the Jurj as follows '.— 

OetUUmenofthe Jury^ The length of this trial 
has subjected you to some inconvenience ; but 
jou will agree with me, I think| in saying that 
the counsel for the defence were fully justified 
in seeking the adjournment on Saturday even- 
ing, for it is now evident that we could not 
have finished the trial that night. 

Except for the formal testimony of the Coroner 
to establish the death of Wm. Nesbit, the 
evidence of the Crown begins with the departure 
of the deceased on the morning of the 19th of 
January last, from his house to go to the stable, 
where the fatal blow was given. I shall invert 
the order of the evidence, as thus laid before 
you, and begin with the death of Nesbit, in 
order that we may at once get rid of those ques- 
tions, which do not appear to be susceptible of 
difficulty. 

Fiist, the cause of death is evident. The 
deceased, a man in high health, leaves his house 
in the morning, and returns an hour after with 
a bullet wound in his throat. The ball passed 
in under the left ear and lodged in the muscles 
of the right jaw. The wounded man, with the 
aid of his wife, managed to harness a horse 
and attempted to reach the house of his brother- 
in-law, two or three miles distant, but overcome 
by weakness, he was obliged to stop at the 
house of another relative, whence he never 
could be removed, and where he died at the end 
of a week. 

It requires no g^eat effort of science to arrive 
at the conclusion that he died of the effects of 
the wound, and I should not have thought it 
necessary to do more than allude to the cause 
of death, had it not been for an attempt which 
has been made by the defence, to show that 
Nesbit had not died of the wound, but owing to 
the mal-practice of the medical men who at' 
tended him. It is contended that you have to 
decide as to the immediate cause of death, and 



that if you think the deceased would have re* 
covered had he been better or differently treated, 
the prisoner is not liable. Yon have been 
further told that the criminal law on ibis point 
is unreasonable and barbarous, and that a doc- 
trine more sensible than that of the c<»nmoB 
law should now usurp its place. Firstly, the lav 
does not attempt to deal with mediate and imme- 
diate causes. No one has yet been able to show 
what an immediate cause is, more than to deter« 
mine the siae of an atom. What the law ooDtidea 
is the proximate cause. Again, as to the doctrine 
of the common law, it is necessarily in aoooid- 
ance with common sense, for it is the creator e of 
reason and experience ; and if it can be shovn 
that a doctrine is opposed to reason, it canaoC 
be that of the common law. With regard to 
the question before us the rules of Uw are per- 
fectly clear and reasonable. If a man strikes an- 
other with a deadly weapon, or in such a way as to 
show that he intended to kill him, and he dies, 
the man striking]the blow is guilty of murder. If 
the assailant strikes another ill^ally, and with- 
out the intention to kill, and the man strack 
dies, then the one who struck is guilty of man- 
slaughter. In either case the mal-practice or 
the negligence which has brought about the 
fatal catastrophe is at the risk of the wrong- 
doer, unless it can be clearly shown that the 
death has an origin perfectly independoit of the 
assault. Roscoe, Cr. Ev. 703. 

Having established the cause of death, the 
next step in our inquiry is as to the instmmeDt 
used. Have we found the pistol with which 
the &tal wound was given ? 

On this point we have a mass of evidence- 
In the first place the pistol was found on the 
1 9th January close to the scene of the murder. 
It was found in the snow in the angle of the 
road leading to Nesbit's house from the high 
road, and on the left side of the road going from 
Montreal to Longue Pointe. Secondly, the ballet 
found in the wound fits the pistol. An effort 
was made to show that the ball would not fit 
the pistol, but this objection was disposed of by 
the testimony of the armourer. He tells m 
that such a pistol required a tight fiting ball to 
give it force, and that the ball in the woond 
evidently received a dent by striking some hard 
substance, (probably the right jaw bone) and 
that it was this prevented its entering the munle. 
He remarked also that the pistol could be 
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lotded either bj the mnsale or by unscrewing 
the banel. Again, we have ammunition and 
other bolleto found scattered along the road in 
the neighborhood of the place where the pistol 
was feond, and the bnllets so found are of the 
fiune weight and siae as the bullet found in the 
wound. Lastly, the pistol when found was 
loaded, the charge has been drawn in your pres- 
ence, and the charge consists of a bullet, 
exactly of the same weight and size as that 
found in the wound, and as those found on the 
road, also of paper used as a wad of precisely the 
texture of the paper wad found in the wound, 
and of shot similar to that found on the rood. 
There was also a piece of a common clay pipe 
fonnd in the cbaige, which only becomes im- 
portant at another stage of our enquiry. It 
seems to me then to be proved, beyond a shadow 
of doubt, that the weapon produced in Court 
daring this trial is the instrument used to kill 
Nesbit. 

The third question is, by whom was it used ? 
The eTidence on this point is chiefly circum- 
■tantial. I say chiefly, for I shall have to draw 
your attention to one piece of the evidence 
which is not usually classified as circumstantial. 

At different times there has been much dis- 
cussion as to the respective value of these two 
kinds of evidence, and also as to their different 
qoalitiee. As an abstract question, the mind 
has to perform the same operation in judging 
on what is called direct evidence, and on what 
is called circumstantial evidence; but, prac- 
tically speaking, there is a very notable differ- 
ence. In direct evidence, the cause and effect 
are so closely allied that the mind draws its 
inference without being conscious of the opera- 
tion it performs, while in circumstantial evid- 
ence the inference is drawn deliberately. Taylor 
on Evidence, § 56 ; Wills on Cir. £v., p. 16. 

But whether the evidence laid before you be 
attribotable to one class or to another, to be 
sofficient, it must produce moral conviction of 
the prisoner's guilt ; that is to say, it must be 
incompatible with any reasonable theory of the 
prisoner's innocence. Now, let us see whether 
the facts proved necessarily lead to the infer- 
ence of the prisoner's guilt. 

First, we have the evidence of Qauthier who 
tells us that between 6 and 6 in the morning 
of the iMh January, the deceased and he went 
to the ftrm-buildings to do their morning work. 



They had two lighted lamps, they entered by the 
stable door, and on getting to the cow-house 
they found the prisoner in the alley between 
the cows. Deceased began to milk his cows, 
and the witness to clean out the stable. These 
operations took about an hour. During this 
time DO conversation passed, except that de- 
ceased, addressing the prisoner, asked him if 
he were smoking, to which the prisoner an- 
swered, "no.'* While witness was at work, 
prisoner followed him about as if looking at 
what he was doing, but without helping him, 
and on one occasion, when the witness carried 
out some manure into the yard, the prisoner 
made a movement at witness with an iron 
shovel, as though he would strike him. At the 
time witness thought he was pla3ring, and at- 
tached no importance to his movements. By 
the light of what we now know they may, how- 
ever, not be without significance. He may have 
been anxious for the departure of the witness. 

The witness having finished his work,deceased 
told him to take the horses, eight in number, 
to water them at a well further off than the 
dwelling-house, and a little more remote than 
the farm-buildings from the dwelling-house. 
Qauthier had Just reached the well when he 
heard Mrs. Nesbit, from the back door of the 
kitchen, calling to him that his master was hurt 
and to come immediately. On going to the 
house, witness found deceased lying unooncious 
on the floor. With the aid of Mrs. Nesbit he 
gol^deceased up, and supported him to the sofa 
in the inner room . The moment deceased was 
raised he rallied a little and said << a lamp ex- 
ploded," «it's Tim shot me." Tim was the 
name by which prisoner was known when a 
servant in the deceased's service. It was proved 
that in reality no lamp exploded, so that this 
part of the statement was incorrect, but the 
other part of the statement is evidence for you 
to consider. It is not admitted as evidence as 
a dying declaration, but as being part of the res 
ffestsBf and £aith is given to it because it could 
not be concocted and is not likely to be false. 
Roscoe, 23 and 24. Reg. k Lunny, 6 Cox. 

Next we have Qauthier starting to go to Kidd's 
for assistance, and his recommendation to Mrs 
Nesbit to fasten the door, as the man, who was 
still about, might return to finish his work when 
witness was gone. The advice was well-timed, 
and Mrs. Nesbit fastened the kitchen door. 
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No sooner had Gkiuthier left than the prisoner 
came to the house, broke open the kitchen door 
and tried to force an entry into the dining-room. 
Being resisted and threatened by Mrs. Nesbit, 
and seeing, probably, that if Gauthier had gone to 
alarm the neighbours, he might be surprised on 
the premises, the prisoner took one of deceased's 
horses and started for the high-way. As to all this 
part of the case Mrs. Nesbit's evidence is com- 
plete and direct. Hearing the kitchen door burst 
open she opened the door leading from the 
dining-room into the kitchen, and saw the pri- 
soner making his way across the kitchen to the 
steps leading to the dining-room. Later, from 
the from door, she saw him going to the bam 
for a horse, and start to go down the winter road 
on horseback. 

The next witness, Reeves, saw the prisoner 
throw something away near Nesbit's gate, and 
then he saw him trying to cover up something, 
both on the north and south side of the public 
road. When witness came up to prisoner be 
asked Reeves to take him up *, and when Reeves 
refused, prisoner said " I'll lick you.' When 
passing the gate Reeves siw a black horse going 
slowly up the road alone towards Nesbit's house. 

A little nearer town Leonard saw prisoner, and 
the prisoner then asked Leonard to take him up, 
which Leonard refused. Both Leonard and Reeves 
were struck by the appearance and manner of 
prisoner. Just as Leonard passed, Mrs. Levas- 
seur, coming from the other direction, and so 
meeting prisoner, Saw him emptying his pockets 
and bend down to hide something in the snow. 
You have been told this witness could not see 
the prisoner five acres off. The distance does not 
appear to be so great; but whatever the dis- 
tance was, she says she saw him, and as a proof 
of this, she sent her little boy to look for what 
had been left where she had seen prisoner empty 
his pockets, and the boy brought back bullets 
and shot. 

The evidence as to the attempt of the prisoner 
to conceal somethiog is not an invention, for 
Richard, Gauthier, Buchannan, Hogg, Mme^ 
Levassenr and Trempe prove that the pistol, 
bullets, shot, powder, paper and caps, were all 
found exactly at the places described by Reeves 
and Mme. Levasseur as being the places they 
had seen prisoner engaged in concealing some- 
thing in the snow. 

On the 20th January, the father of the deceased 



found the cover of a box for holdlni; percnoiioa 
caps in the stable at Nesbit's. 

Again, there is another little link in this chain 
of evidence. The pistol was found re-loaded, 
and it seems the prisoner, if it was he who shot 
deceased, had plenty of time to re-load the pis- 
tol after his attack on deceased and his going to 
the house to force an entry. 

The similarity of the known mode of proceed- 
ing of the prisoner, and that of the murderer is 
not unworthy of consideration. The prisoner 
awaited the departure of Gauthier, to get help, 
which, doubtless, he saw, before going to break 
into the kitchen ; and the murderer, whoever 
he was, awaited the departure of Gauthier 
before making the assault on deceased. 

Again, the prisoner remained alone with de- 
ceased when Gauthier went to water the horses, 
and the attack on deceased followed so imme. 
diately the departure of Gauthier that it aeems 
almost impossible that any one other than the 
prisoner could be the assailant On this point 
the prisoner could give us some information, but 
he has persistently refrained from giving any 
account of what took place between him and 
deceased after Gauthier left Where was he from 
the time Gauthier left until he broke open the 
kitchen door, is a question one cannot &il to 
ask . Directly questioned as to the attack, he 
said he did not even know what they were talk- 
ing about. . 

The law does not compel the prisoner to speak, 
but silence has its indiscretions, and the &ct 
that the prisoner kept sileuce under such peculiar 
circumstances may be considered by the jnry as 
adding force to the suspicions which his posi- 
tion and actions tiaturaliy created, although not 
by itself a presumption of guilt. 

If we had nothing beyond this to go upon a 
very strong case of circumstancial evidence 
would be made out, but we have now to look 
at fiicts which even more directly point to the 
prisoner as the guilty party. He was searched 
twice at Grece's. Before the second search 
he was asked if he had any fire-arms about him. 
He answered, he knew nothing about fire-arms. 
Nevertheless, on his person were found 17 caps,* 
ramrod, and a pistol cover exactly fitting the pis- 
tol, and a pipe with the end of the stem broken. 
Tou will remember that a piece of the glaaed end 
of a clay pipe was found in the pistol when the 
charge was drawn before you, and this seems 
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to correspond with the broken stem of the 
pipe fonnd on the prisoner. 

The last point I have to draw your attention 
to in the evidence of the Crown is the question 
pat bj prisoner to deceased after the latter 
made his statement before Mr. Dugas. As you 
will remember, the production of Nesbitt's 
deposition as direct evidence of the assault was 
objected to on the part of prisoner, and his ob- 
jection was maintained. It is not a dying 
declaration, because there is no evidence that 
Nesbit knew he was dying when he made it, 
but it is produced as evidence of what took 
place in the presence of the prisoner, and of his 
demeanour and action on hearing this grave 
accusation. The prisoner being asked by the 
magistrate what he bad to say, having heard 
what Nesbit said about the shooting and the 
assault with the shovel, he asked : " Is it not 
true that you ran after me and knocked me 
down ?** The answer was unfavorable and he 
once more took refuge in silence. 

This question is not what is called circnm- 
etautial evidence. It is an admission, though 
only an implied admission, of having fired the 
fatal shot, but it is a direct admission of an 
assault. 

There are reasons which may be urged 
and hilly so, to explain why an accused 
person does not speak when his con- 
duct is open to suspicion. He may fear 
by some indiscretion to heighten the presump- 
tions against him of guilt, or he may dread 
misinterpretation. The prisoner is probably 
an old soldier, his counsel say he is, and he 
was therefore fully aware of his right to say 
nothing. But the dangers which suggest this 
reserve are at an end. He has had two 
months to arrange his defence, and he has now 
the aid of learned counsel able and willing to 
pat his defence, if any he has, in the best shape 
before you. Tet to what does it amount ? He 
Kays the bullet wound was not the cause of 
death. We have already dealt with that 
Fopbism. He now says, there is no proof of his 
harinK shot deceased. I think you will have 
no difficulty in dealing with that pretention. 
And finally he says that even if you believe 
he fired the shot, there is no evidence 
that he did so with premeditated malice, and 
that it was, in effect, an accident. In support 
of this defence it is agreed, that there was no 



motive for a crime^ that an evil intention can- 
not be presumed, and that no guilty man would 
have acted as the prisoner did. 

Motive, like character, is only important in 
cases of doubt ; it is of no importance when the 
testimony is conclusive. Again absence of proof 
of motive, in any case, is of little moment, as a 
bad man will find sufficient excuse for crime in 
what appears trivial in the extreme. In fact no 
motive for crime is sufficient. Again, you are 
told that you cannot presume the malicious 
intention. The law says you may gather it from 
the act. If a man unintentionally inflicts a deadly 
wouud,and the wounded man dies of the wound, 
it is for the assailant to show that he did not pre- 
meditate what is the natural or even possible 
consequence of his act. Knowing this, the 
defence says it was an accident, and there was 
no intentional killing at all. If that were true, 
how do they explain that the prisoner did not as- 
sist the deceased to the house, and that he broke 
open the door when he did go there? Did lie 
re-load the pistol to give an opportunity for 
another accident ? Why the concealment of the 
pistol and the amunition? And how did it 
happen that when he saw the deceased lying at 
death's door, owing to a wound accidentally in- 
flicted by him, he uttered not a word of regret 
or sympathy ? He would hardly acknowledge 
that he knew this man who had been his em- 
ployer up to the day before, and whom he had 
met not two hours before in high health, and 
who, but lor his act, would be so still. But it is 
a mere waste of words to dwell further on this 
defence. It is urged in utter despair, for provi- 
dentially the Crown has been able to lay before 
you a chain of circumstances which seems to 
connect the prisoner indissolubly with the guilty 
act. 

One other point was put forward in favour 
of prisoner, it is the certificate of fcood service, 
found in his possession. In &ce of the change 
of name this certificate proves nothing. If he 
be Timothy Milloy and not Timothy Dooley, 
then why did he abandon the name under which 
he obtained a good character ? This is anex- 
plained. He, therefore, has no right to any 
more credit for good character than arises from 
the ordinary presumption of innocence. 

In matters of this kind one does not desire to 
augment one's responsibility. It is not for me 
to pronounce the fatal word, but I should be 
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wanting in my daty if I concealed from yon the 
effect the evidence has had upon my mind. I 
have only to add that I have no charge to give 
you as to doubt, for oi doubt I have none, — nor 
shall I speak to you of a possible verdict of 
manslaughter. If the witnesses are to be be- 
lieved, the prisoner is guilty of murder as laid 
in the indictment, and I should regard a verdict 
of manslaughter as a calamity. 

[The jury found a verdict of OuUty.] 



THE DEATH PENALTY. 

Lord Justice Stephen, in his new work on 
the history of the Criminal Law of England, 
says : *< My opinion is that we have gone too 
far in laying it " — the punishment ot death — 
*< aside, and that M ought to be inflicted in 
many cases not at present capital. I think, for 
instance, that political offences should in some 
cases be punished with death. People should 
be made to understand that to attack the exist- 
ing state of society is equivalent to risking 
their own lives. In many cases which outrage 
the moral feelings of the community to a great 
degree, the feeling of indignation and desire 
for revenge which is excited in the minds of 
decent people is, I think, deserving of legitimate 
satisiiEuHJon. If a man commits a brutal murder, 
or does his best to do so and &il8 only by ac- 
cident^ or if he ravishes his own daughter (I 
have known several such cases), or if several 
men acting together ravish any woman, using 
cruel violence to effect their object, I think 
they should be destroyed, partly in order to 
gratify the indignation which such crimes pro- 
duce, and which it is desirable that they should 
produce, and partly in order to make the world 
wfaolesomer than it would otherwise be by 
ridding it of people as much misplaced in 
civilized society as wolves or tigers would be 
in a populous country. What else can be 
done with such people ? If William Palmer 
had not been hanged in 1856, he would proba- 
bly have been alive at this day, and likely to 
live for many years to come. What is the use 
of keeping such a wretch alive at the public 
expense, for say half a century ? If by a long 
series of frauds artfully contrived a man has 
shown that he is determined to live by deceiv- 
ing and impoverishing others, or if by habitu- 
ally receiving stolen goods he has kept a school 
of vice and dishonesty, I think he should die. 



These views, it is said, are oppooed to the 
doctrine that human life is sacred. I have 
never been able to understand distinctly what 
that doctrine means, or how its truth is alleged 
to be proved. If it means that life ought to 
have serious aims and to be pervaded by a 
sense of duty, I think the doctrine is tme, but 
I do not see its relation to the proposificn that 
no one ought ever to be put to death. It 
rather suggests the contrary conclusion as to 
persons who refuse to act upon it. If it meane 
only that no one ought to be killed, I do not 
know on what grounds it can be supported. 
Whether life is sacred or not, I think there are 
many cases in which a man should be ready to 
inflict, or if necessary, to suffer death without 
shrinking. As however these views are at 
present unpopular and peculiar, and in the 
present state of public feeling on the sabject it 
is useless to discuss this matter at length, no 
good purpose is served by making specific pro- 
posals which no one would entertain; but I 
may remark that I would punish with death 
offences against property only upon great de> 
liberation, and when it wu made to appear bj 
a public formal inquiry held after a conviction 
for an isolated offence that the criminal really 
was an habitual, hardened, practically irre. 
claimable offender. I would on no account 
make the punishment so frequent as to lessen 
its efifect, nor would I have any doubt as to the 
reason why it was inflicted. I suspect that a 
small number of executions of professional re- 
ceivers ' of stolen goods, habitual cheats, and 
ingenious forgers, after a full exposure of their 
career and its extent and consequences, would 
do more to check crime than twenty times as 
many sentences of penal servitode. If society 
could make up its mind to the destruction of 
really bad offenders, they might, in a very few 
years, be made as rare as wolves, and that pro- 
bably at the expense of a smaller sacrifice of 
life than is caused by many a single shipwreck 
or colliery explosion \ but for this purpose a 
change of public sentiment would be necessary, 
of which there are at present no signs." 

GENERAL NOTES. 

Sir George Jessel, Master of the Rolls, has ditd 
somewhat suddenly, and has been sucoeeded by Mr. 
Horace Davy, Q.C. 

The Tichbome clainiantf who has now been nine 
years in prison, is 54 years of age, and his health, 
thanks to the regimen of English penal estaUidi- 
ments, is pronoonoed to be good» 
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No. 14. 



APPEAL BUSINESS. 

The March Term in Montreal opened with 
106 inscriptions. Of these 28 cases were argued. 
One appeal was dismissed, the appellant not 
filing any fiMTtiim ; two other appe^ilK were 
struck, the cases haying been settled by the 
parties; making a total of 31 cases removed 
from the list Judgment was rendered in four 
cases heard daring the March Term, the deci- 
sion of the Court below being in each case 
confirmed. Judgment was also rendered in 
fixteen cases standing over from the January 
Term; in eight cases the judgment was re- 
versed, reformed or modified, and in the other 
eight cases the decision of the Court below was 
confirmed. Two reserved cases were also de- 
cided, the conviction in each case being main- 
tiined. 



CONTRACT FOR SERVICE. 

In the case of Everton v. Powert^ before the 
New York Court of Appeals, the question was 
IS to the rule of damages for wrongful dismissal 
of an employee. The action was brought before 
the expiration of the term. The Court of 
Appeals held that where a person employed for 
a definite time, at a gross sum, is unlawfully 
discharged before the expiration of his term, he 
may recover as damages, the difference between 
the contract price and the amount received by 
him with what he was enabled to earn during 
the term after his discharge. Judge Tracy said : 
•^ Where the cause of action is commenced dur- 
ing the term, but the trial occurs after the ex- 
piration of the term of service, we can see no 
reason why the plaintiff may not be permitted 
to recover the same damages that he would 
have been entitled to recover had the action 
been commenced after the expiration of the 
tcim.' 



IMPROPER USE OF TELEPHONE. 

In Ptigh T. TeUphone Co.y before the District 
Court of Cincinnati, the question was whether 
pQgh had forfeited his right to use the tele- 
phone by « damning" the. company over the 



wire. The rule prohibited the use of ^ impro- 
per or vulgar language." The court said in 
substance that it was hardly necessary, by its 
understanding of the rules of society, to go into 
an examination as to whether the word 
« damn " is profiane or vulgar. Judge Barr of 
the United States District Court of Kentucky 
had already held that the word « damn,** while 
not << obscene,'' was to be classed as ('coarse, 
unbecoming, and profitne,*' and in view of all 
the circumstances in the present case under 
which the word was used, it was patent to a 
majority of the court that it was used with a 
vile, low and insulting spirit, and if not pro- 
fane, was manifestly improper. The rule pro- 
hibiting the use ef <* improper or vulgar " lan- 
guage was certainly a reasonable rule. << The 
^ telephone reaches into many fiunily circles. 
" It must be remembered that it is possible, 
<( from the peculiar arrangement of the instru- 
^ ment, to have a communication that is iu- 
" tended for one individual reach another. All 
<( communications, therefore, should be in pro^ 
" per language. Moreover, in many cases the 
<< operators in the exclianges are many of them 
" refined ladies, and even beyond this, all 
<' operatives are to be protected from insult. 
« Besides, the inventors have a right to be pro- 
" tected, and have their instrument placed in a 
<< respectable light before the world, otherwise 
^ it might go out of use." One judge dissented 
on the narrow view that « damn '' is not pro- 
&ne. The Albany Law Journal remarks that 
in considering the defendant's right to cut off 
the plaintiff for "damning" over the wire, the 
Court, as may well be supposed, could not find 
any case exactly in point. « The nearest ap- 
proach is PmdBgroit v. Compton^ 8 C. & P. 462, 
an action of damages, by a captain in the army, 
for breach of contract by a ship captain to carry 
the plaintiff and his wife as cuddy passengers 
on a voyage from Madras to England. The 
defendant undertook to justify by showing that 
*■ the conduct of the plaintiff was vulgar, offen- 
sive, indecorous and unbecoming,' and consti- 
tuted good cause of exclusion from the cuddy. 
The Court said : < There is some evidence that 
he was in the habit of reaching across otfier 
passengers, and of taking potatoes and broiled 
bones with his fingers. It would be difiicult to 
say, if it rested here, in what degree want of 
poUsh would, in point of law, warrant a captain 



/ 



106 



THE liBOAL NBWS. 



in excluding a passenger from the cuddy. Con- 
duct unbecoming a gentleman, in . the strict 
sense of the word, might justify him ; but in 
this case there is no imputation of the want of 
gentlemanly principle.' The poet says (very 
ungrammatically), 

* To swear is neither brave, polite* nor wise ; ' 
but leaving out of question the precise moral 
status of the word < damn/ we think ti e court 
were right in justifying the shutting off of Mr. 
Pugh, on the ground that his language might 
accidentally startle some innocent * fiamily 
circle/ or shock the 'well-disposed females,' 
who are the < operators at the Exchange/ espe- 
cially as the offender refused to promise not to 
do so any more, or ss he phrased it, to < eat 
dirt' The telephone is a very vexatious insti- 
tution at times, but those who would use it 
should turn away their heads and speak in an 
< aside ' when they are provoked to bad lan- 
guage/' 



HOTES OF GASES. 



COURT OF REVIEW. 

Montreal, March 31, 1883. 

TORKANOS, DOUIBTT, RaINVILLK, JJ. 

[From 6.C' , Ottawa. 
Manbfibld t. Chabettb et al. 

SuretytMp — Extension qf Contract. 

The proof qf the exteneion <^a eontraet qf euretyehipy 
where the turn, in question exceeds $50, must 
be made by writing or by the oath qf the ad- 
verse party . 

The judgment here was against Charette and 
Mackay, two defendants, jointly and severally. 
Mackay had employed Charette to draw out 
lumber on the Gatineau River in the season of 
1880-81. On the 2nd December, 1880, an 
agreement was entered into between Mansfield 
and Charette by which Charette agreed to pay 
Mansfield $3 per mile or fraction of mile per 
1000 cubic feet for hauling said timber. 
Mansfield asked for the security of the defend 
dant Mackay, who accordingly addressed him a 
letter about which there was no difficulty. 
Later on a supplementary agreement was made 
between plaintiff and Charette, by which Cha- 
rette agreed to allow an additional sum of one 
quarter of a cent per mile. Plaintiff contend- 



ed that Mackay had notice of this, agreed to it^ 
and became surety for the further sum. Plaintiff 
also said that this meant per foot, while Charette 
held that he intended it to mean per lOOO fieet 
The Court below maintained plaintiflra piv- 
tension and condemned the defendants jointly 
and severally to pay a balance of $730. 

Mackay appealed, and contended that there 
was no legal proof of his having beccMne surety 
for tbe second agreement of the Cth Januaiy. 
1881, and ftirther that in a case of doabc the 
contract must be interpreted as meaning per 
1000 feet and not per foot. He contended that 
suretyship was not presumed; C.C 1935, and 
could only be proved by a writing, C.C, 1235, 
or his oath, and there was no such proof. 

The Court of Review held tliat there was no 
legal proof to bind Mackay, and therefore that 
the judgment against him should be revflzaed« 
and the action dismissed. 

Judgment rereised. 

T. P. Foran, for phiintiff. 

John AylcHf for defendant Mackay. 



COURT OF REVIEW. 

MoNTBiAL, March 30, 1883. 

TORRANCB, DOHBRTT, RaIKVILLB, JJ. 

[From C.C, Beaohamois- 
Hbbirt t. La Corporation dr la Paroissb db Stk. 

Martiitr. 

Municipal Corporation — Neglect to protect a is»- 
yerous part of the highway by a raHing, 

This was an action of damages to recover 
the value of a horse alleged to have been 
drowned through the negligence of the munU 
cipality in not having a proper railing in a 
dangerous part of the highway. The action 
was dismissed. 

ToRRAKOR, J. The Municipal Code, Art 788, 
required the corporation to put railings or 
garde^Jous in dangerous places. The evidence 
appeared to be strong in the case that the place 
was a dangerous one. Eustache Bergevin says 
so. He was mayor. George Brault said that 
it was usual to put a gard^/ou at such a place. 
Primeau said it would have been better to bave 
had a garde-fou. Ulric Martin said it was a 
dangerous place to upset in at night,and that it 
would be better to have a gard^fou there. 
ElieCimonand Thtephile Dor6 said the ssme 
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thing ftfl to the danger of the place. Louis 
Maheu, who had been mayor, said it was pos- 
sible to put a gvdt-fiu there, though there had 
been none there before, and that since the ac- 
cident, orders had been given to put one. 

Against the claim it was proved that the plain- 
tiff bad said that if the reins had been in his 
hands, the accident would not have happened. 
He had dropped a piece of iron out of his 
waggon a few yards below and had got out to 
recover it, and doing so^ had placed the reins 
in the hands of his nephew who sat by him in 
the waggon. The borse took fright for some 
unknown reason, reared and ran over a steep 
declivity on the side of the road, unprotected 
by a railing, into the river, where he was 
drowned . The Court here found no negligence 
in the driver who was strong and had ex- 
perience. Even in a case of doubt, Sourdat 
said as between the individual and the munici- 
pality, the liberality should lean in favour of 
the proprietor. Tom. I, p. 435, n. 433 . 

The Court of Review was of opinion that a 
clear case was made out against the municipal- 
ity, and that it should pay damages assessed at 
$150, and costs, for the loss of the horse. 

J. E. Bobidaux, for plaintiff. 
L.A.Seerty for defendant. 



SUPERIOR COURT. 

Shbbbrookb, March 31, 1883. 
Brfare Brooks, J, 
HUDOK et al. V. Rainiauld et al. 
Sxetption d la forme — Ndms of deJendarU. 

The action was to set aside a deed of sale by 
one of the defendants to the female defendant. 

An exception d la forme was pleaded by the 
latter on the ground that her name is Henriette 
Renault Blanchard, and not Henriette Rai- 
neanld as described in the writ. 

PiECouAif. The deed which is sought to 
be set aside was signed by the defendant as 
Henriette Raineauld. It is an authentic deed. 
She cannot complain if she is sued under the 
name she has taken herself in the deed im- 
pugned. 

Exception dismissed with costs. 

Xr. E, Parmetonf for plaintiff. 

BHanger j* Vanaeee^ for defendants. 

B, B, BrmffHy counsel for defendants 



SUPERIOR COURT. 

Shirbrooks, March 31, 1883. 

Before Brooks, J. 

HuDON et al, V. Raineauld ei al. 

Exception d la forme — Cancellation qf stamps on 
writ — Hour ofaerviee. 

To an action to set aside a deed of sale by 
one of the defendants to his brother, an ex- 
ception d Ujl formt was filed on the ground : 
1 . That the stamps on the writ were not pro- 
perly cancelled ; 2. That the hour of service was 
stated by the bailiff to be between t«o and 
three of the clock in the afternoon, no precipe 
hour being given. 

Pbr Curiam. The cancellation ot stamps is 
a matter that interests the Government only. 
An attorney who has filed his ¥nril; with the 
necessary stamps on it, is not responsible for 
the irregularity of the Protbonotary in not 
cancelling the stamps as required by law. The 
Protbonotary is merely a revenue officer. He 
collects his fees in stamps, and he owes an 
account to no one but the Government. The 
Act 31 Vic, cap, 2, (Quebec) confines the 
nullity to the want of stamps, not to the want 
of cancellation. The hour stated is sufficient. 
Exception dismissed with costs. 

L. E, Pannetonj for plaintiffs. 

Bilanger ^ Vanaeae, for defendants. 

H. B. Brown^ counsel for defendants. 



SUPERIOR COURT. 

MOHTRBAL, Sept. 5, 1882. 
Before JsTTi, J. 
NiwTON V. Cruse. 
Hypothec — Donation, 

1. Where the holder of an hypothecated immoveable 

is personally liable for the debt, it is no bar to 
a direct action against the debtor that the 
creditor has previously obtained a judgment en 
diclaration d'hypoth^ue, under which the 
debtor has abandoned the immoveable; even 
though the property has not been discussed. 

2. A donation inter vivos of a sum qf money for 

valuable consideration secured by hypothec 
though payable only after the death of the donor , 
is not invakd as made causd mortis. 

3. The creditor dan recover by direct action the costt 

incurred in the hypothecary action as well as 
his debt. 
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The defendant was sned as the uniTersal 
legatee of the late Isaac Newton, for the amount 
of a donation made by the latter in payment 
of services rendered and money advanced by his 
son (the plaintiff) ; the amoant being payable 
only after the death of the donor and secured 
by hypothec npon an immoveable. 

The plaintifi had previously obtained a judg- 
ment against the defendant en declaration dhy- 
pothipie, and the defendant had made an abaii- 
donment of the immoveable ; which, however, 
had not been sold or discussed. The motives 
of the judgment which follow, fully explain 
the contentions of the parties, and the grounds 
taken by the court. 

« Consid^iant que le demandeur r6clame de la 
d^fenderesse, en sa qualit6 de 16gataire nniver- 
selle de feu Isaac Newton, son mari, ot p^re du 
demandeur, la somme de mille piastres, dont ce 
dernier lui a fiaic don par acte entre vifii, en 
date du onzed'avril 1868, devant Lewis, notaire, 
en reconnaissance de services rendus et de 
sommes avanc6es et foumies par le demandeur 
& son dit pdre, la dite somme stipul^H pajrable 
an d^6s seulement du donateur, mais assure 
par une bypoth6que constitute par le dit acte 
sur un immeuble appartenant an dit donateur ; 
au paiement de laquelle somme la d^fenderesse 
est' obligee personnellement h raison de son ac- 
ceptation du legs universel k elle foit par le dit 
Newton, pdre; 

^ Consid6rant que le demandeur alligne, de 
plus, que le 15 de septembre 1881, 11 a institu6 
contre la d6fenderesse^ d6tentrice de I'immeu- 
ble hypothdquS k sa cr6ance par le dit acte de 
donation, une action hypothecaire sur laquelle 
jugement a 6t6 rendu ; mais que la d6fenderesse 
a refus6 de d61aisser le dit immeuble, et que les 
frais encourus sur cette action s'^Uvent h 
$48.80, qu'il est bien fond6 2i recouvrer aussi 
de la d6fenderesse ; 

<< Consid6rant que la d6fenderesse a plaid 6 h 
cette action par cinq exceptions, disant en sub- 
stance ; 

lo. " Que sur Taction hypoth6caire sus-men- 
tionnee, le demandeur a obtenu contre la defen- 
deresse une condamnation personnelle, et qu'il 
ne pent obtenir nn nouveau jugement pour la 
mdme cr6ance ; 

2o. << Que par Taction hypothecaire intent^e 
contre elle par le demandeur, la ddfenderesse 
avait droit d'opter entre le paiement de la 



somme et le d61aissement de nmmeoble ; que 
le jugement sur cette demande ne lui a pas 
6t6 slgnifid ; qn'elle a par suite encore le droit 
d'opter, et qu'on ne pent lui demander la aomme 
sans alternative du d^laissement ; 

3. « Qu'ayant, par le jugement rendu aiir lec- 
tion hypothecaire, le droit d*opter entre le paie- 
ment et le deiaissementy la dite defenderease a 
d61aiss4, qu'elle^ ainsi satis&it au dit Jugement, 
et que le demandeur n'est plus en droit de lui 
rien demander ; 

4o. ** Que la d^fenderesse ayant delaiaie llm- 
meuble bypoth6qu6, le demandeur devait le 
laire vendre avant de rien reclamer d'elle, la 
dite defenderesse ne pouvant dtre respcmaable 
que pour la balance restant due aprte la rente de 
I'immeuble; et que cette balance n'6tant pas 
etablie la demande est mal f6nd6e. 

6o. " Enfin, qu'il est faux que le demandeur 
ait rendu aucun service k sun pire, et que U 
donation invoqu6e etait purement giatnite ; que 
de plus il r6sulte du caractdre de la dispoeitioii 
contenue au dit acte que c'est une donation k 
cause de mort, que cette donation n'est pas vala- 
ble comme testament, et qu'elle n'est pas non 
plus fidte par contrat de mariage, et que par 
suite elle est radicalement nuUe et de nnl 
effet; 

*( Consid6rant qull r^sulte des pidoes pnv 
duites et de la preuve ; 

lo. Que le demandeur, sur Paction hypothe- 
caire par lui intent6e n'a pas obtenn de con- 
damnation personnelle principale contra la d^ 
fenderesse, mais une simple condamnation <»*• 
dinaire au ddlaissement, avec fi^culte de payer 
pour I'dviter ; 

2o. Que la defenderesse a en effet d61«ss£ 
en justice I'immeuble hypoth^que ; 

3o. Que le demandeur avait r6ellement rendu 
k son p^re des services considemblea et en 
argent par son travail, justifiant la donation ^ 
lui consent ie cumme paiement de tels services; 

" ConsidSrant en droit, que Teffet de Taction 
hypothecaire n'est en principe, que de forcer 
le detenteur de I'immeuble hypoth6que k le 
deiaisser ; et que le paiement de la dette n'est de 
sa part que in/aetdUUe xo^iKtoiitf, mais sans que 
sa responsabilite personnelle soit engagie ; et 
que le jugement all6gu6 dans Pesp^ce et rendu 
sur la premiere demande du demandeur contre 
la defenderesse n'a pas une portee pins oonsid^ 
rable, que lorsque le d^tenteur de I'immeuble 
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hypoihkjah ett en mdme temps penonnelle- 
ment obligte an paiement de la dette hypotb^ 
ciire^ le d^lausement par lai fait ne peut avoir 
poor rfoullst de le lib^rer et d'empdcher tout 
reconrs personnel contre Ini ; 

AQae dans Pesp^e la d^fienderesse C8t l^gataire 
onivenelle de son mari, et comme telle, d6bi- 
trioe perBonnelle de la somme r6clam6e par le 
demandeor, et qa'en consSqoence la demande 
bypolbecaire ant^rieurement fonnee contre elle 
et le delaiflsement par elle &it, ne penveut faire 
obstacle k rexercice da reconrs purement per- 
mnnel adopte par le demandenr au moyen de 
a pr^nte demande ; 

*^ Qoe le cr^ancier qni a un droit personnel 

et hypothecaire tout k la foia, ne saurait dtre 

forc^ de e'en t^nir au recours hypothteaire et 
de Tepaiser avant de pouToir exercer son re- 
conn personnel ; 

"■ Consid&rant en outre que la donation invo- 
qnfedanfi Teepee a tons les caractiref essentiels 
a'ane donation entre vifs, attendu qu'elle a eu 
poor effet de d^pouiller le donateur imm^diate- 
meni et irr^vocablement de la somme donn6e, 
et de fiftire d^s lors acqu^rir an demandeur la 
propri^t^ de cette somme, laquelle 6tant assurSe 
par hypotbisque a M d^ ce moment, k la dis- 
position immediate du demandeur qui aurait pu 
la vendre ou transporter et, par suite, la r^aliser 
sans delai ; 

oQue le terme de paiement fixe par le dit 
acte, savoir I'^poqae du dec^ du donateur, n*a 
pas change la nature de la disposition qui 
portant sur bien present et actuel dont le de- 
mandeur se d^pouiilait imm6diatement et irr6- 
Tocablement, est rest^, malgr6 ce terme, un acte 
e&tre vifs pcufaitement 16gai et Talable ; 

^ Oonsid^rant en consequence que les moyens 
inToqu6es par la defenderesse sont mal fond^s 
et ne aaundent dtre accueillis ii Tencontre de la 
demande." 

Renvoie lea exceptions et defenses de la dite 
defenderesse et condamne cette derni^re i\ payer 
an demandenr la dite somme de $1048 . 80. 

Abbctty TaU t AbbattSf for Plaintiff. 

Doheriy i Doherty, for Defendant. 



SUPERIOR COURT. 

MoHTRBAL, March 9, 1883. 

B^oTt Taschirbau, J. 

HuDOH ei al. ▼. Paincbaud et oi., et qual. and La 
BAHqrx jACQDss-OARTiERe/ al.f T.S., Trudsl, 
petitioner, and Psrkikb et qual,, plaintiff par 
reprise dinstance, contestant. 

Sueeettion-^Dnivertal legaUe. 

Avnhenal donee or legatee in un/fiuet, who hat 
inUrn^ddUd with the property <^an etiate and 



tuceettion, who hat been lued at tueh jointly 
frith the tettamentary exeeuiort qf tueh ettate, 
and ayaintt whom judgment wat rendered in 
tueh capacity, beeomst pertonally retpontibfe 
for the debt* <^ the ettate and cannot under the 
law at it exitted b^ore the code, liberate himtelf 
by offering to render an aecouni. 

The plaintiff j>ar reprite dHnttanee, as repre- 
senting a creditor of the estate of David Lau- 
rent, obtained judgment against the executors 
and the universal usufructuary donee (the peti- 
tioner) in such capacity. After Judgment rend- 
ered and upon the execution, the defendant, 
petitioner, pretended by opposition and con- 
testation of the seisures by garnishment, that 
by the law in existence previous to the code, 
she could not be held to satisfy upon her per- 
sonal property the amount of the Judgment, but 
only upon the property of the estate. Judgment 
was rendered rejecting this pretention of the 
defendant and maintaining her responsibility 
towards the creditor who bad obtained the con. 
dem nation against her; such Judgment being 
confirmed In appeal. After the judgment by 
the court of appeal and upon the proceedings 
on execution of such Judgment against the de- 
fendant in her quality of usufructary donee, 
she produced an account establishing that she 
had absorbed all the property to her transferred 
in u.sufruct to pay the debts of the estate, which 
were all satisfied with the exception of plaintiff's 
claim, and by a petition in the form of an oppo- 
sition to judgment, she prays, considering the 
production of the account and the offer by her 
made to transfer what remains in her hands of the 
property of the estate, that she be liberated per- 
sonally from the payment of plaintiff's claim. 

The plaintiff by rcprtae d'inttanee maintained 
that after having disposed of the property of the 
estate and assumed the quality of universal 
usufructuary donee, and after having allowed 
Judgment to be rendered against ber without 
invoking the privilege which might be granted 
her under the law anterior to the code, not to 
be responsible beyond the benefit she derived 
from the estate as usufructuary donee, and offer- 
ing an account only after twenty years' enjoy- 
ment of the property without havmg claimed 
the benefit of such privilege, she was ill founded 
in her pretensions. 

The judgment was as follows : — 

MThe Court, having heard the petitioner, 
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dame Anathalie Tnidel| and the pUdntiff par 
reprise ^tneUmce^ Arthur M. Perkins e» qualUf, 
by their respectiye attornies on the merits of 
the petition by which dame Anathalie Tiadel 
prayed that, considering the aocoont rendered 
and filed by her before this Conrt, on the 20th 
April, 1881 1 the said petitioner be relieved of 
ail responsibility to satisfy oat of her personal 
property the amount of the judgment rendered 
in this case, and that mainlev^ of the seianre 
by garnishment after judgment now pending 
be granted to her so feir as her personal pro- 
perty is therein concerned, and upon the merits 
of the contestation of said petition by the plain- 
Ufi par repriee tPirutanee ; having, moreover, ex- 
mined the procedure, the evidence, the admis- 
sions and consents, the exhibits filed, and gener- 
ally all the papers forming part of the record 
in this cause, and having maturely deliberated *, 
« Considering that if the petitioner, by sur- 
rendering the property transferred to her or by 
rendering an account to the creditors, had the 
right either to be completely discharged of the 
debt for which she was sued as universal donee 
in usufruct of her late husband, or to have the 
amount of the judgment reduced in proportion 
to the benefi'. she derived from the estate, she 
should have taken advantage of that right in 
the suit originally brought against her, which 
she has then failed to do ; 

<* Considering that the petitioner has been 
condemned jointly with the executors of her 
said husband to pay th^ debt then claimed by 
the plaintiflf and that such condemnation be- 
came direct, pure et nmpie^ and personal against 
the petitioner, and can and must be executed on 
all her personal property ; 

<* Considering that fax from having surrendered 
the property or having rendered an account 
thereof in due time, the petitioner accepted 
unconditionally the universal grant in usufruct 
made to her ; took possession of the whole of 
said property ; gave acquittance and discharge 
to the executors ; answered the actions taken 
against her in her quality of universal usufruc- 
tuary donee ; was condemned as such ; satisfied 
in part such condemnation ; administered to 
this day the whole of the said property and sold 
a part of it ; enjoyed the revenues of the said 
usufruct, and paid (as she herself declares) 
all the debts except the one due to the plaintiff 
par reprise dinstanee ; and that, after having 



administered and enjoyed the said propertf 
during nearly twenty years without any po«Ue 
interference or control on the part of the cre- 
ditors, she cannot to-day offer to lender an 
account to the plaintiff par reprise (finstmiirt to 
establish an alleged deficiency and be disehaiged 
of a personal condemnation which is no longer 
revocable, and in which she acquieaced by not 
invoking in due time the privileges and rights 
to which she is no longer intitled ; 

" Doth maintain the answers and exceptions 
of the plaintiff par reprise d'instanee, and doth 
dismiss and reject the petition oi the said dame 
Anathalie Trudel witb costs against her." 

TaiUan 4" ^omtely for petitioner. 

Lt^amme 4" Co^ for plaintiff par reprise con- 
gesting. 



CIRCUIT COURT. 

MoNTRiAL, llaich 22, 1883. 

Be/ore Tobeamci, J. 

Trbribn v. Morbicb et aL 

Negligenee^-'Damages. 
Where a eoUisian occurred between two wekieUt, 
and bath drivers vfere m /aiiA, but it appeared 
thai the accident nevertheless mtght have bee* 
averted by ordsnary care on the part of one, 
who did not stop when requested, the tatter wot 
held liable in mitigated damages, 
Tlus was an action of damages arising out of 
a collision between the cart of pluntiff and the 
waggon of defendants, by which the horse and 
cart of plaintiff were thrown down an embank- 
ment at Hochelaga Railway Station. The cart 
and waggon were both loaded. The cart was 
drawn by one horse, loaded with wood and 
driven by a boy of 17, for plaintiff, and the 
waggon was drawn by two horses, driven by the 
servant of defendants. The cart was coming 
out of the railway station and the waggon was 
going in the opposite direction. The road 
where they met led from the station to St 
Mary street. It was 35 to 40 feet wide, and on 
one side was a declivity, down which the hone 
and cart were precipitated. 

Several witnesses were examined. Louis 
George Filiatrault, the first examined, was the 
guardian at the station, and saw the most of the 
accident. He was 200 yards off. Both vehicles 
were on the wrong side — on their left. After- 
wards (he says) it was the ikult of the waggon. 
The right wheel of the cart and the right wheel 
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of the waggon sinick. If the waggon bad 
stopped it woald have prsvented the accident. 
Crofti-ezamined, the witness said that he did 
not see the collision at the moment of collision. 
It was 12 feet from the point of collision to the 
Riope. It was easy to stop the waggon. Can- 
tin, the lad in charge of plaintiff's cart, said 
that in consequence of a monnd or prominence 
in the road, when he was at his right — the pro- 
per side— he was obliged to go to the left. The 
waggon was in the middle, and he crossed in 
front of the waggon, which tnmed to his left 
He call«^ to defendants* man to wait- The 
front wheel of the waggon, the right one, simclL 
his cart and dragged him 12 feet Aleiandre 
Lamoorenx gave evidence to the same effect. 

For the defence, Alphonse deBepentigny, 
defendants' driver, was produced. He says that 
Caotin's cart passed in front of him, and he 
told him he had no business to cross. He 
added, « I conld not move more to the right ; 
takes 45 feet to turn my waggon ; axle turns 3 
feet* In crofls-ezamination he says, « I could 
have stopped my waggon when he cried out" 

PxR Curiam. Undoubtedly there was foult 
00 both sides, or they would not have struclE 
their right wheels. For the law of the road 
requires each man to take his right, and then 
the collision conld not have taken place. If 
the plaintiff had waited till defendant passed, 
in place of crossing over because of the mound 
in front, the accident would not have hap- 
pened. Is defendants' man, afterwards, so much 
to blame that they should pay ? Vi<U 2 Sonrdat, 
responsabilit6, Ka 662. " Lorsqu'il y a faute h 
la fois d« la part de I'auteur du dommage et de 
la partie 16s^ la question de responsabilit6 est 
abandonnfo an pouvoir discr6tionnaire des 
tribonaux. Cest k eiix d'examiner si la faute 
imputable & la partie 16s6e e»t seulement de 
natore k att6nuer la responsabillt6 de I'agent, 
OQ ri elle pst asses grave pour rendre la partie 
lesee oompUtement irrecevable k se plaindre du 
dommage 6prouv6.'' Campbell, in his *<Law 
of Negligence," says, sec. 83 : <* To make con- 
tributory negligence a defence, it must be the 
proximate cause, or at least such as to consti- 
tate (conjointly with the other) a proximate 
cause. If^ therefore, a person, by some negli- 
gence of his own, has placed himself in the 
way of danger by collision with another, so 
that he himseli becomes unable to avert the 



danger, but yet the other by the use of ordin- 
ary care may avert the danger, the latter will 
be Hable if damage occurs." See also 5 Legal 
News, 404, DearoeheB et al. cf OauthUr, and 3 
Q. K. B., 1. Here it appears to the Court that 
the defendants' man by the ase of ordinary 
care could have averted the danger. The de- 
fendants are therefore liable for the default of 
their driver, but the man of the plaintiff viola- 
ted the rule of the road and the plaintiff 
should therefore suffer top reduced damages 
for a portion of his loss. Judgment for $50 
and costs. 

CONTEMPT OF COURT. 

It seems to be a law of legal history that at 
irregular intervals there should occur periods 
in which cases of contempt of court are plenti- 
ful. One such period occurred in the middle 
of the last cantury, and another at the begin- 
ning of the present; a third came ten years 
ago, and we are now in the middle of a fourth. 
If proof of the last assertion were needed, it 
would be found in the bill which the Lord 
Chancellor has deemed it advisable to intro- 
duce — a bill whose cause is to be found in the 
very dissimilar cases of Mr. Qreen and Mr. 
Gray, and perhaps in the proceedings which 
are now impending over the Timet and the 
Observer. In introducing a sketch, necessarily 
scanty, of the law upon this matter, by distin- 
guishing the different kinds of contempt, we 
are following the method of the Lord Chan- 
cellor. Contempts are of two kinds — ecclesi- 
astical and civil. Ecclesiastical contempts are 
punishable by the writ de eo/Uumaee capUndoy 
which is issued upon the presiding judge's 
signification of the contempt to the Sovereign 
in Chancery ; and acts of contempt against su- 
perior courts, other than ecclesiastical are, as 
is notorious, punished summarily by commit- 
ment to prison at the discretion of the court. 
Acts of contempt again, whether ^ecclesiastical 
or no, are susceptible of a threefold division 
into open contumacy in the face of the court, 
refyMtl to submit to the commands of the 
court, and all action tending to prejudice the 
course of proceedings before the court. Con- 
tempts of the last class were frequently brought 
into notice about ten years ago, not only in 
relation to the celebrated Tichbome trial, but 
also in the case of the Swansea and Chelten- 
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ham Bidlwaj Carriage and Wagon Company ; 
and the IHmea saggeste that the doctrine which 
holds comment upon legal proceedings which 
are going on before a court to be what it calls 
<<a sort of construe tiye contempt of court " is 
of very recent origin. It even commits itself 
to the statement that " the Tichborne trial was 
the first great instance in which the rule in 
question was enforced." The obserration is 
decidedly incorrect. In 1742 Lord Cliancellor 
Hardwicke, in the case of Rotuh y. Oarvan, 2 
Atk. 469| cited the case of a certain Captain 
Perry, who was committed ko the Fleet for 
contempt in printing his brief before his cause 
was tried, in which it was specially added that 
the contempt consisted <<in prejudicing the 
world with regard to the merits of his cause 
before it was heard ; " and, twelve years later, 
the same Chancellor committed one Mrs. 
Farley (2 Ves. sen. 520) for publishing in the 
Brittol Journal an answer put in by a defendant 
in chancery, and gave thejsame reason for his 
action. It is true that in EayHirU JoneSf in 
1806, Lord Chancellor Erskine did not express 
his approval, neither on the other hand did he 
express his definite disapproval of that doctrine 
of constructive contempt which is undoubtedly 
still an e8tablish€)<cl principle of the English law. 

Turning to the present Lord Chancellor's bill, 
we find that it has two definite objects. In 
the first place it purposes to define and limit 
the punishment which shall be imposed for con- 
tempt of court in ordinary cases. This may not 
at first sight appear a necessary precaution, 
since there are very few persons who will ven- 
ture, to assert, after reading the cases, that 
offenders have been, either as a general rule or 
in exceptional cases, punished for this offence 
with undue severity. In almost every case in 
which the person imprisoned has shown a desire 
to purge his contempt, and such purgation has 
been possible, he has immediately been released. 
To cases in which purgation is impossible, as, 
for instance, those of particular offences against 
wards in chancery, neither the foregoing ob- 
servations nor the present bill are applied. They 
are applied only to ordinary acts of contempt^ 
and our criticism upon this first part of the 
bill is that, except in providing for appeals 

under certain circumstances, it is not directed 
to the removal of any present grievance, but 

provides reasonable rules in the event of a 



possible miscarriage of justice. But the bill 
has what we might almost term a seomd cb^ 
ter, which provides for a special class of cases. 
We are now familiar with the spectacle of an 
ecclesiastical offender who would rather be im- 
prisoned for the term of his natural life fhan 
purge his contempt. Such cases have been de- 
plorably common of late years. For them the 
Lord Chancellor suggests a most wise treat- 
ment. The third section provides that, in cases 
of continued and repeated contempt, the punish- 
ment shall also be continued and repeated, and 
the person offending shall be liable to be again 
imprisoned by summary order as often as be 
repeats the offence. But this might not be 
enough to deter the more obstinate class of 
ecclesiastical offenders ; it is therefore proposed 
in section 16 that where the holder of any office 
within the meaning of the act disobeys the 
order of a court of competent jurisdiction as to 
any matter concerning the duties of such office, 
it shall be lawful for the court to limit a time 
within which he must submit If the offender 
then continues in contempt^ the court will be 
empowered to declare his office vacant, « as if 
he were dead." This section will be a death- 
blow to those ecclesiastical martyrs whose 
practice it is to continue in contempt and defy 
the court, since by its enactment they will be 
left without any ground to stand upon. It will 
also be something of a consolation to the 
general public to learn that, as regards persons 
who may be imprisoned for contempt at the 
time of the commencement of its operation, the 
Act is intended to be retrospective. On the 
whole, therefore, this is a mea»*ure of the most 
practical nature, admirably calculated to meet 
a class of cases which have hitherto presented 
the appearance of an insoluble problem. — ^Lon- 
don Law Timet. 



GENERAL NOTES. 

Judge Phillipfl of the Macoupin (IlL) Cireait Court, 
has rendered a decision which will be of decided inter 
est to bank directors and officials- Stated briefly, the 
decision holds that a director of a bank is not an orna- 
mental figurehead, but that it is his duty to keep posted 
as to the condition of the institution with whioh be is 
connected- In the ease at bar a depositor in an ic^l- 
vent bank sued the directors personally and teeovcnd 

a verdict- The insolrency of the bank was caosed by 
the fact that its casbier stole the funds, and the ooort 
held that it wa8 the business of the directors to asoer- 
tain the true condition of the bank, and that tbev 
could not plead ignorance when due diligence would 
have dlaoorendthefsMta'^CkicagoLegaiJfnM. 
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Vol. VI. 



APRIL 14, 1883. 



No. 16. 



GRANT V. BEAUDRT. 

Oar readers will probably have come to the 
coaclusion that this case has received sufficient 
attention, and we have no disposition to occupy 
farther space with it. We notice, however, in 
the Law 2Vme«a temperate article — in refreshing 
contrast to the irothiness of its local contempo- 
rary — ^in which the editor seems to think that 
the explanation of the difference of opinion 
between onr Court of Queen's Bench and Mr. 
Justice Gwynne is very simple. We quote the 
words of our esteemed contemporary : — 

'* We think s calm consideration of the whole affair 
will disclose a reason for the expression of opinion in 
the Coart below, and a reojBon for the expression used 
by Mr. Justice Gwynne in the Supreme Ck>urt. ' B.' 
very clearly shows [6 Le«. N. 41] that the system ot 
jurisprudence which obtains in Quebec permits the 
Court to express its opinion upon all the issues in a suit 
before the Cionrt. On the other hand, it is Just as clear 
that the system of jurisprudence which we enjoy in the 
Province from which Mr. Justice Gwynne comesi does 
not permit of this— tliat is to say, the utterance of the 
Court on a matter not necessary for the decision of the 
Coart is nncailcd for uid is not authoritative. We may 
^Ay it is unwarranted and extra-judicial." 

Now, even admitting that onr contemporary is 
strictly correct as to the system which prevails in 
Ontario, it is obvious that the above is about as 
severe a criticism of the learned Justice of the 
Snpreme Crourt as anything which has yet ap- 
peared on the subject. Is it possible to imagine 
a Supreme Court working satisfactorily, if the 
judges of the Court are so wedded to their own 
locsd systems that they will undertake to cen- 
sure a provincial Court for obeying the law 
as it exists in the Province for which the Court 
is constituted 7 



MR. LANDRrS BILL. 

It is probably cases like the above which 
have moved Mr. Landry to introduce a bill " to 
restrict the appellate jurisdiction'* of the Su- 
preme Court. The measure provides that the 
appellate jurisdiction of the Supreme Court shall 
be abolished in all cases ^ where the matter in 
« dispute relates to property and civil rights in 
« any of the Provinces, and generally as to mat- 



" ters of a merely local or private nature and 
<( coming within the exclusive jurisdiction of 
" the Legislature of any of the said Provinces, 
" aocording to the meaning of the British North 
" America Act of 1867 and Acts amending the 
(( same/' The Act ia not to apply to cases 
decided by the Exchequer Court of Canada, 
nor to cases where the matter in dispute affects 
the constitutionality or validity of any Act or 
Statute of any of the said Provincial Legisla- 
tureS| which cases shall continue to be subject 
to appeal to the Supreme Court. At the ad- 
vanced stage of the session at which it was intro- 
duced the Bill will hardly come up for considera- 
tion by Parliament during the present year. 



THE DEATH PENALTY. 

Lord Justice Stephen is a man of considerable 
vigour of mind ; but his intelligence is apt 
to degenerate into what has recently been 
frequently termed " crankiness." His views 
as to the e.i tension of the death penalty 
tend in that direction. The reason why the 
death penalty should be maintained in poli- 
tical offences of the graver sort is, certainly, 
to some extent, to teach people ^ihat to 
attack the existing state of society is equiva- 
lent to risking their own lives,'' but it is also be- 
cause it is difficult to know what else to do with 
political offenders except to execute them. The 
moral turpitude of political offences is very 
various. A man of the highest honour, cultiva- 
tion and rectitude, may be, strictly speaking, a 
political criminal, and although a government 
is obliged to protect itself and its subjects 
against his enterprises, it would shock our ideas 
of decency to send him for life to pick oakum, 
or manufiicture shoes in a blue and yellow garb 
of coarse freise. We therefore kill him, with 
great regret, as we slay the enemy we don't des- 
pise in battle. Again, there is a true idea in the 
lex talianitf but it is not the idea of revenge. It 
is that the penalty should bear some relation to 
the crime for which it is inflicted. Life for life, 
an eye for an eye, and a tooth for a tooth, strikes 
the imagpjiation of the intending criminal, and 
warns him in his instant of power to be merciful. 
Thus flogging has been found to be a useful 
punishment for deeds of violence of an igno- 
minious character. Possibly a punishment in- 
volving restitution would check crimes of fraud 
and theft. 
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Indignation at crime is a wholesome feeling, 
but the desire for revenge is a savage instinct, by 
no means alwajs united to indignation ; nay, 
more frequently disconnected from it. Before 
being able to make Sir James Stephen understand 
what is meant by the doctrine, that human life 
is sacred, it would be necessary to get him to 
admit the generally received doctrine that man 
has a soul, and that by destroying human life 
we are precipitating matters about which we 
know very little indeed. The Lord Justice con- 
fesses plaintively that his views are unpopular 
and peculiar, and perhaps we may be permitted 
to rejoice, that views so peculiar are likely to 
remain unpopular so long as they find no more 
artful advocate than one who compares the kill- 
ing of men to the destruction of wolves and 
tigers, and who naively asks: " What is the use 
of keeping such a wretch (William Palmer) ai the 
public expenae^ for say half a century ?" Imagine 
how the e£fect of an execution would be height- 
ened, if it were generally understood that the 
criminal was being put to death, partly to save 
his keep ! 

The death penalty is justified by necessity, 
precisely as is every other punishment. The 
right of society to punish depends on two doc- 
trines, — first that it is its duty to provide for its 
own preservation, — second, that the moral gov- 
ernment of the universe, ot which the attempts 
at social order are only imperfect copies, is sanc- 
tioned by rewards and punishments. How far 
shipwrecks and colliery explosions are to be 
considered as acts of Divine vengeance, I must 
leave pious old women and Lord Justice Stephen 
to determine ; my metaphysical insight goeth 
not so far. 

B. 



OVER LEGISLATION. 

In your issue of the Slst of March you quote 
an article from the Byslanderj denouncing tor its 
immorality and injustice the dregs of a measure, 
which, when introduced into Parliament a year 
ago, we styled the charlatanism of Mr. Charlton. 
We join the writer in the Byttander in the hope 
that in the real interest of morality, Mr. Charl- 
ton's proposal will never become law, and we 
must add our regret that, owing to some incon- 
ceivable weakness, such a bill should ever have 
passed the ordeal of a second reading. Mr. 
Charlton's legislative efifoit is, however, only 



an odious form of a growing evil, of popular 
legislatures — the mania of law-making. Indivi- 
dual capacity is perhaps, in a generftl way, in- 
creased by the spread ot education, and the 
extension of political activity, but it may 
foirly be questioned whether the available 
capacity for the framing of laws is at all aug- 
mented thereby. There can be no donbt^ hov- 
ever, that the pretentious desire to ixj to make 
lams is increasing tremendously. As an in- 
stance, during the last session of Parliament and 
this one we have had no end of measnres intro- 
duced by private members to alter the criminal 
law. Similar attacks have been made on the 
civil law in Quebec. What renders all this the 
more alarming, is the disposition shown by 
Government to dally with all these schemoL 
As suggestions they may have their use, bat Uie 
public should have the skilled authority of Gov- 
ernment for or against such laws, and not a moe 
assent to their passing. It is improbable that a 
private member can really be poBse'^sed of the 
information necessary to fit him to jadge as to 
the expediency of a fundamental law ; and it is 
certain that very few members are in a poeitios 
to resist the captivating arguments of an enthu- 
siastic colleague backed by an evil for which he 
pretends his measure is the cure or a palUative. 

1'heoretically it is the right of a private mem- 
ber to introduce any bill, except a money bill, 
but in practice this ought to bo restrained to the 
introduction of private or local acts, or by the 
leaders of the opposition of bills to test a policy. 

The evils of over-legislation have been illus- 
trated by Mr. Herbert Spencer, in a witty essay, 
in which he says : '< On all sides are well meant 
It measures producing unforeseen mischiefs — a 
*< licensing law that promotes the adulteration 
<< of beer, — a Ucket-of-leave system, that enoou- 
<< rages men to commit crime ; a police reguU- 
*< tion that forces street-hucksters into the work- 
" house. And then, in addition to the obvious 
<< and proximate evils, come the remote and less 
<< distinguishable ones, which, could we estimate 
<< their accumulated result, we should probably 
<< find even more serious.'* 
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COURT OF QUEEN'S BENCH. 
[In Chambers.] 

MoNTRiAL, April 9, 1883. 

Befott Ramsay, J. 

Ex parte Geacs Ham, Petitioner for Writ of 
Raheaz Corpus, 

Ctuiody t^ minor — Biffkt qf mother. 

The mother <^ a minor qf twelve years qf age (tne 

father being dead) it entitled to the charge of 

her ehild^ unleee it appeare that she is disqual- 

i/ifd by mieconduet or ia unable to provide/or 

the child. 

The petition was presented by Grace Ham, 
widow of the late Abraham Burnet. 

Bamsat, J. On Friday, the 30th March, the 
petitioner applied for a writ of habeas corpus 
to Martin Phelan, to order him to bring np 
Emma Bnmet, a child of tender years, daughter 
of the petitioner. 

Mr. Phelan obeyed the writ immediately, and 
stated that the child was not detained against 
her will ; that she had left the house of a Mrs. 
Dagle, where she had been living, and came to 
his house for protection, which was afforded 
her by himself and his wife ; that the mother had 
contented to her daughter remaining with him, 
and had eren in his absence obtained a small 
sum of money on the pretext of its being part 
of the child's wages, to which Mr. Phelan sfud 
she was not entitled, as he had taken her very 
badly clothed and had supplied her with all 
necessary clothing. 

The mother in her affidavit said that she was 
a Wesleyan Methodist, and that her late hus- 
band, at all events since his marriage, had been 
a Wesleyan Methodist, and that they were 
married by a minister of that religion, that the 
child had been baptized in the Wesleyan Church 
and had been brought up in that belief, and was 
a Protestant till she had gone to Mr. Phelan's 
hoaae. The petitioner also complained that 
an effort was being made to change the child's 
religion. 

I examined the child apart from her mother 
and Mr. Phelan, and she told me she was per- 
fectly happy with Mr. Phelan and his wife, that 
she wished to stay there, that she wished to 
become a Roman Catholic, and that she was 
only a little over twelve years of age. She was 
well clad and looked happy and in good health. 



As the affidavits seemed to me insufficient, 
in not showing that the petitioner, who is a 
domestic servant, was in a position to provide 
for her child, and as the mother had already 
made an arrangement for her child which did 
not turn out satisfactory, and as the child 
seemed to be well cared for where she was, by 
people of great respectability, I adjourned the 
further hearing of the case until Saturday, in 
order to enable the petitioner to adduce other 
evidence of her being in a position to provide 
for the child's wants, and also in order that the 
Crown might be heard in the case. On Satur- 
day Mr. Davidson and Mr. Cross resisted the ap- 
plication unless affidavits establishing the will, 
ingness and ability of the relations to take 
charge of the child were filed, Mr. Arthy, in 
whose service the petitioner is, then came for- 
ward and offered to take chaige of the child 
until she could be sent to her relations in 
Upper Canada, who, it was alleged, were both 
able and willing to provide for her. I did not 
deem this sufficient, as it afforded only a tem- 
porary refuge for the child, and I further ad- 
journed the case till Monday, the 2nd April, 
and finally until to-day, in order to afford the 
petitioner time to produce affidavits in support 
of her petition. 

These affidavits are now before me, and I 
have to deal with the merits of the application. 
The husband being dead, it becomes the absolute 
right of the mother to have the charge of a child 
of twelve years of age, unless it can be shown 
that she is unfit for such a trust, by misconduct, 
or that she is unable from any other circum- 
stance to provide for her child. In either of 
these cases she forfeits the right, and the claim 
of any other relative, or even of a stranger, who 
can offer sufficient guarantees of character and 
means, will be preferred. In this case there is 
nothing against Mrs. Burnet's character, and 
the affidavits now produced show that her 
relatives are able and willing to provide a home 
for the child. I must, therefore, order that 
the mother shall have possession of her child. 
At the same time it is proper to add that it is 
not without reluctance I am obliged to remove 
the child from the protection of Mr. Phelan, 
who, with his wife, has done a great duty by 
this little girl, and behaved in a way highly 
creditable to himself. The religious question 
does not enter into consideration in this matter 
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became the mother, having a right to bring np 
her child, has a right to decide what religious 
teaching she shall receive, and the opinions of 
a girl at the age of twelve are not sufficiently 
formed to justify a judge in interfering with the 
natural order in the matter ot guardianship. At 
a more advanced age this would be different. 

Petition granted. 
MeOoun for Petitioner. 

DavicUon, Q.C^ and S, CrosSi for the Crown. 

COUBT OF QUEEN'S BENCH. 
[In Chamben.J 

MoKTRKAL, April 2, 1883. 
B^ore Bamsat, J. 

Ex parte Clara QiavAis, Petitioner for Writ of 

Haheoi Corpus, 

Profdure in eriminal ea»e9~^ Term rf imprison' 
ment-^32 ^ 33 Vie., c. 29, «. 91. 

The general rule, that the period qf imprisonment in 
pursuance </ any sentence commences on and 
from the day qf passing such sentence^ does not 
suffer exception where the drfendant is allowed 
to go at large after sentence without bail ; and 
therefore where a defendant was allowed to go 
at large until the term of the sentence had 
expired, her commitment subsequently was held 
to be illegal, 

Bambat, J. An application for a writ of habeas 
corpus was made before me on behalf of one 
Clara Oervais, convicted before the Becorder for 
having kept a house of ill- fame within the 
police limits of the city of Montreal. The con- 
viction took place on the 29th of August, 1882, 
and the petitioner was condemned to pay $100 
including costs, and furthermore the said peti- 
tioner was condemned for her said offence, to 
be imprisoned in the common gaol of the 
District for six months. It seems the petitioner 
paid the fine and was allowed to go at large till 
the 27th of March last, when the Becorder 
issued his warrant for her arrest, and ordered 
her to be committed to gaol for six months. 

The principal objection taken to the com- 
mitment was that it was Issued after the time 
of imprisonment had expired. After hearing 
counsel representing the Attorney General, I 
ordered the writ to issue, and the prisoner being 
now before me, I think she must be discharged. 

The term of the sentence had expired when 
the prisoner was arrested, for unless its opera- 



tion be suspended, owing to some particular 
reason, as for instance the party convicted be- 
ing on bail, the punishment ilates from the 
sentence. Our Statute says so distinctly. 32 k 
33 Vic, cap. 29, sec. 91. 

There was an application in another case, 
Ex parte Henault, but it differs from the case I 
have just dealt with in this, that the time of 
the sentence has not expired. This point wb.« 
not argued, and as the counsel for the Attornej 
General is not present, I think the case liad 
better be heard to-morrow. The writ can be 
returned betore another judge in Chambers, as 
I shall not be in town. * I have no hesitation, 
however, in saying that the suspension of the 
execution of the sentence, is a great irregnlaritj, 
and I am disposed to think the commitment 
for six months from a date subsequent to the 
sentence is illegal.f 

St, Pierre for Petitioner. 

S, Cross for the Crown. 

COUBT OF BE VIEW. 

MoNTBBAL, April 7, 1883. 

TORRAKCI, DOHBRTT, JSTTft, JJ. 

Wright v. Wright. 

Ownership — Possession in bad faith — Improoeme^U 

^C.C. 417. 
The possessor tn bad faith is entitled to set i^ the 
cost of necessary inqnrovements against the cUam 
Jor rents, issues and profits received by him 
during his possession. As to im p rovememts net 
necessary, the proprietor has the option qf keep- 
ing them upon paying the f*alue or (f permittm§ 
the possessor to remove them, which, hofweetr^ 
he may do only where they can be remoeed 
without if^ury to the land. 
This was a petitory action to recover two 
pieces of land. The only question submitted 
by the parties was as to the rents, issues and 
profits duo the proprietor, and as to the im- 
provements claimed by the defendant in pos- 
session. He claimed $5,000 as their value. It 



* The HenauU case was anbeequently heard before 
Mr. Justice Cross, who held the oommitment to be 
good, at any rate until the torm of imprimnmont had 
expired. We shall give a note of the case next week 

t " If a Statute assigns this mode of punishment 
(imprisonment) in the first instance, it foUotee mme- 
diaUlv upon, and is the legal oonsequence of the judiT' 
ment" Paley on Conyiotiona. Of commitment for 
poniahment, etc^ Seetion 4. 
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appeared In eyidence that the land had been oc- 
cupied by one William Mooney^ and his wife 
Elizabeth Hackett, without title, from February, 
1858, to March, 1871, when Mooney died, and 
during this occnpation he built a house valued 
at $800; that after his death his widow and 
minor son, and afterwards her second husband, 
cKcnpied the land till November, 1871 ; that at 
ibis last mentioned date the defendant came 
into possession, where ho still is. The Superior 
Court in the Ottawa district gave judgment on 
the 18th June, condemning the defendant to give 
np possession, and declaring that the improve- 
ments were compensated by the rents, issues 
and profits. 

TORRASCB, J. There is no question here but 
that the defendant is a possessor in bad taith, 
and such a possessor cannot claim the fruits, 
(C.C. 411); and C.C. 412 says that a possessor 
is in good faith when he possesses in virtue of 
a tit'e of which the defects are unknown to him. 
Demolombe (Tom. 9, No. 586) says that a pos- 
sessor in bad fiuth is one who knows that the 
property possessed by him is not bis. It was 
proved in the case that the rents, issues and 
profits during the defendant's occupation were 
$720. Against this amount was set bis improve- 
ments, valued at $665, to which by law he was 
not entitled as in bad fiaith, leaving a balance 
against him of $65. He claimed also the im- 
provements made by Mooney under a transfer 
in January, 1880, but Mooney had long before 
abandoned them, and could not now transfer 
them. Pothier says (No. 350 of Domaine de 
PropriMe) that in practice it is left to the 
prudence of the judge to decide, according to 
different circumstances, if the proprietor ought 
to reimburse the possessor in bad faith the 
useful expenses to the value of the improve- 
ment. We see no error in the judgment, and 
would confirm, with the modification that, 
under C. C. 417, we allow defendant to remove 
certain improvements specified in the judgment, 
unless the plaintiff prefer to pay $453.07, and 
keep them. But the defendant may remove 
them only if he can do so without injury to 
the land. 

Judgment modified. 

P. Aylen, for plaintiff. 
if- MeLeodj for defendant. 



SUPERIOB COURT. 

Montreal, February 28, 1883. 
Bffore Rainville, J. 
Thibaudead et al. v. Mills et al. 
Unpaid Vendor — Privilege, 

The defendanU ( unpaid vendore ) sold goods to A, 
delivery whereof was to he made at a future time. 
By error the goods were delivered before the 
time agreed upon^ but were not mixed with As 
. stock. Within fifteen days from date of delivery 
the defendants^ with As consent^ took back their 
goods. A at this time was unable to meet his 
engagements. 

Heldj 1. That the return of the goods in unbroken 
packages was not a payment within the mean- 
ing of the Art, 1036, C. C. 

2. That the unpaid vendor^ under C.C. 1543, is 

entitled to ask for the dissolution of the sale by 
reason of non-payment of priee^ and A, in re- 
turning the goods W€u only fulfilling the obliga- 
tton imposed on him by law. 

3. That Art. 1998 of the Code, which says that in the 

case of^^ insolvent" traders {dans Us cas defaiU 
lite) the privileged rights of the unpaid vendor 
must be exercised within fifteen days after the 
saUf has no application now^ seeing that the 
insolvent act has been abolished. 

4. That the contract was only completed by delivery y 

wfUchf in this case, took place within fifteen 
days prior to the voluntary return of the goods. 

The decision is fully explained in the judg. 
ment of the Court, which reads as follows :^- 

" La cour, etc ... . 

"Attendu que les demandeurs all^guent qu*ils 
sont cr^anciers de la Soci6t6 Chaput & Mass^, 
pour une somme de $4,627.84, 6tant $586.02 pour 
marchandises vendues et livr6es, et la balance 
pour le montant de differentes billets consentis 
par les dits Chaput k Mass6 en leur faveur, k 
Montreal, savoir, 1<> le billet date le ler decem- 
bre 1881, pour la somme de $623.39, payable, 
etc., etc ; 

<t Que la dite Soci6tS Chaput & Ma8s6 est in- 
solvable et I'etait le et avant le 14 avril dernier, 
jour oti elle a fait cession de ses biens, laquelle 
insolvabilit^ a rendu exigible la cr6ance des 
demandeurs ; 

" Que les d^fendeurs Mills k Hutchison con. 
naissaient I'insol vabilit^ des dits Chaput k Mass^i 
etque cependant ilsont re^u, le 14 Aofit dernier, 
des dits Chaput k Mass^, en paiement de leur 
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rSclamAtion oontre enz^des mArchandises et effeis 
de commerce ponr nn montant de $726.29 ; 

" Que la reclamation des dits Mills & Hatchi- 
son n'6tait pas alors 6chue ; 

" Que par cette daiion en paiement les dits 
Chapnt & Mas86 ont augments leur insolvabilit^, 
et ce an detriment de leurs crSances, et dans le 
but de les frander ; 

"Et attenda qne les dite demandeurs con- 
claent h ce que la dite dation en paiement soit 
annul 6e, et les dits Mills & Hutchison con- 
damn^s k remettre les dites marchandistfs parmi 
les autres biens de la dite Soci6td Ohaput k 
Mas86, sinon & en payer la valeur, saToir $726.29, 
pour ^tre distribueo aux cr6ancier8 de la dite 
societe Chaput k Mass^ ; 

<* Attenda que les ddfundeurs Mills k Hutchi- 
son ont plaide que les dites merchandisesi quoi- 
que commanddes en juin, ne devaient etre livr6e 
que plus tard| sur leur ordre et h leur discretion ; 
qu'elles ont et6 livrees par erreur le'^l juiilet 
dernier ; que sur ddcouverte de cette erreur la 
convention pour la v> nte des dites marchan- 
discs a ete resiliee le 14 Aoiit, du consentement 
des dits Chaput k Masse, lesquels ont remis les 
dites marchandises aux dits Mills k Hutchison ; 
que les dites marchandisos etaient dans la mdme 
condition que lors de leur livraison ; que les dits 
Chaput k Masse ne les ont pas placees parmi 
leurs autres marchandiseS| mais les ont mises h 
part, dans la cave de leur magasin ; 

" £t attendu que les dits defendeurs Mills k 
Hutchison concluent ii ce quMl soit declare que 
la r^ite convention pour la vdnte des dites mar- 
chandises a ete resiliee legalement, que les dits 
defendeurs Mills et Hutchison ont ete remis 
legalement en possession de leurs marchandises, 
et que Taction des demandeurs soit renvoyee ; 

"Considerant que la transaction intervenuc 
entre Us parties defenderesses Chaput k Masse 
d'une part et Mills k Hutchison d'autre part, 
ne constituait pas une vente parfaite, mais 
plut6t une promesse de vente dont I'execution 
etait r^servee k la^ discretion des dits Mills k 
Hutchison ; 

<( Considerant que la livraison des dites mar- 
chandises a ete faite par erreur ; 

"Considerant que la resiliation de la dite 
convention, et que la remise des dites marchan- 
dises par les dits Chaput k Masse aux dits Mills 
k Hutchison ne constituent pas un paiement 
et en consequence ne tombent pas sous I'openw 



tion de rarticle 1036 du Code Civil dn Bas- 
Canada, mais constituent rexercice volontaire 
entre les parties, dn droit de vendenr non paye ; 

<< Considerant qu'aux termes de rarticle 1998 
du Code Civil du Bas-Canada, le vendenr d'une 
chose non payee pent exercer deux privileges : 
premierement oelui de revendiquer la chose; 
deuxiemement celui d'dtre pretere sur le prix ; 

« Considerant qu'aux termes de Particle 2000 
le vendenr non paye, s'il a perdn son droit k la 
revendication, ou s'il a vendu k terme, conserve 
son privilege sur le prodnit de la chose ^ Ten- 
contre de tons lea creanciers, excepts le locateur 
et le gagiate ; 

u Considerant qu'il est pronv6 qne les mar- 
chandises en question, lors de leur remite aux 
dits Mills k Hutchison, etaient dans le m^me 
etat que lors de leur livraison, aeparees des 
autres marchandises des dits Chaput k BCasse, 
non entamees et sous cfirdes, et qull n'y a aucun 
doute sur leur identite ; 

<< Considerant qu'aux termes de Tarticle 1543 
du Code Civil, le vendenr de meubles a droit & 
la resolution de la vente pour de&ut de paie- 
ment du prix tant que la chose vendue reste 
en la possession de I'acheteur ; 

« Considerant que les parties ont sans fraode 
resiUe la dite convention ou vente de oonaente- 
ment mutuel, et que les dits Chaput k Masse 
ont execute k I'avance ce que la loi les anzait 
oblige 4 de faire, et que les demandeurs ne 
soufifient aucun prejudice de cette transaction, 
en autant qne le resultat de Pexerclce du privi- 
lege des dits Mills k Hutchison par nn mode 
ou par un autre aurait ete le mdme ; 

'< Considerant qu'aux termes de Tarticle 1998 
du Code Civil, le vendenr dans le cas de fiulUte, 
ne pent exercer ses privileges que dans les 
quinze jours qui suivent la vente ; 

" Considerant que la dite disposition ne s'ap. 
plique qu'aux cas do fail lite et non aux cas dio- 
solvabilite, et que les dits Chaput k Masse ne 
sont pasen faillite, en autant qu'il n'existe plus 
de loi qui puisse permettre de mettre une per- 
sonue en fuillitv-, et qu'en consequence le ven- 
denr non paye est toujours k temps d'exercer 
son droit de preference ; 

*< Considerant d'ailleurs que la dite transac- 
tion et la remise des dites marchandises ont ea 
lieu dans les quinze jours de la vente et livrai- 
son; ^ 

t< MainUent le plaidoyer des dits defendeuzs 
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MillB k Hntcblson, et d^boute les demandenrs 
de leva action avec dSpens." 

Action diBmissed. 

Mereier, Beatuoleil j* MaiiineaUj for plaintiffs. 

Abbott, TaU ^ AbbotUy for defendants Mills k 
Hotchison. 

N£. The case is now in appeal. With refer- 
ence to the expression << dans les cas de &illite ^ 
ufiedin C.C. 1998, see G.C. 17, par. 23: "La 
fullite est l'6tat d'nn commerqant qui a cessS 
ses paiemeuts." 



CIRCUIT COURT. 



Montreal, March 20, 1883. 
Before Lobaaosb, J. 

TbB COKPOftATlON OP THB COONTT OF HoOHILAGA 

Y. ThpCobpobation of the Village of Cote 
St. Aktoqib. 

Corporation — Atuument — Tax to cover experuee of 
corporation of county. 

The Corporation of the County of Hochelaga, 
betog comp<*lled to provide for the payment of 
certain costs incorred in suits to which the 
Corporation was a party, adopted a resolution 
imposing a tax on the several municipalities 
within the County, in proportion to the assessed 
value of their real property, in order to cover 
the debt 

To an action against the defendant^ one of 
the municipalities so charged with a portion of 
the debt, it was pleaded that a tax cannot be 
imposed by the county council otherwise than by 
by-law, and that the attempt of the plaintiff 
corporation to impose such tax by resolution 
was illegal. 

The Court maintained the defence. 

Action dismissed. 

C A. VUban, for plaintiff. 

Ihtnlop f Xyman, for defendant. 



OFFENCES AGAINST THE STATE. 

The Bill introduced by the Minister of Justice 
provides: — 

1 . Any person or persons who shall in any man- 
ner or form whatsoever administer or cause to be 
administered, or aid or assist or who is present at 
and consenting to the administration or taking 
of any oaths, obligations or engagements, pur- 
porting or intending to bind the person taking 
the same to commit any treason or murder or any 
felony or misdemeanor, or to engage in any sedi- 



tions, rebellious or treasonable purpose, or to 
disturb the public peace, or to be of any associa- 
tion, society or confederacy formed for any such 
pnrpose, or not to inform or give evidence 
against any associate, confederate or other per- 
son or not to reveal or discover any illegal act, 
done or to be done, or not to reveal or discover 
any illegal oath, obligation or engagement which 
may have been administered or tendered to or 
taken by such person or persons or to or by any 
other person or persons or the import of any such 
oath, obligation or engagement, and every per- 
son who shall take any such oath, obligation or 
engagement, not being compelled thereto, shall 
be guilty of a felony, and shall be liable to be 
imprisoned in the penitentiary for any term not 
exceeding five years and not less than two years, 
with or without hard labor and with or without 
solitary confinement. 

2. Compulsion shall not justify or excuse any 
person taking such oath, obligation or engage- 
ment, unless he or she shall, within eight days 
after the taking thereof, if not prevented by 
actual force or sickness, and then within eight 
days after the hindrance produced by such force 
or sickness shall cease, declare the same, toge- 
ther with the whole of what he or she shall know 
touching the same, and the person or persons by 
whom and in whose presence, and when and 
where such oath, obligation or engagement was 
administered or taken, by information on oath 
before one of Her Majesty's Justices of the 
Peace. 

3. Persons aiding and assisting at, or present 
and consenting to the administering or taldng 
of any such oath, obligation or engagement as 
aforesaid, and persons causing any such oath 
obligation or engagement to be administered or 
taken, though not present at the taking or ad- 
ministering thereof, shall be deemed principal 
offenders, and shall be tried as such, although 
the person or persons who actually administered 
such oath, obligation or engagement, if any such 
there shall be, shall not have been tried or con- 
victed. 

4. The indictment need not set out the 
words of the oath. 

6. Any engagement or obligation whatever in 
the nature of an oath shall be deemed an oath, 
within the intent and meaning of this Act, in 
whatever form or manner the same shall be 
administered or taken, and whether the same 
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shall be actually administered by any person /6r 
persons or taken without any administration 
thereof by any person or persons. 

6. That from and after the passing of this Act 
all and every society or association, the members 
of which shall be admitted to tako any unlawful 
oath, obligation or engagement within the intent 
and meaning of the foregoing provisions, and 
every society or association, the members where- 
of or any of them shall take or in any manner 
bind themselves by any such oath, obligation or 
engagement, or in consequence of being mem- 
bers of such society or association, and every 
society or association of which the names of the 
members, or any of them, shall be kept secret 
irom the society at large, or which shall have 
any committee or secret body so chosen or ap- 
pointed that the members constituting the same 
shall not be known by the society at large to be 
members of such committee or select body, or 
which shall have any president, treasurer, secre- 
tary, delegate or other officer, so chosen or ap- 
pointed that the election or appointment of such 
persons to such office shall not be known to the 
society at large, or of which the names of all the 
persons and of the committee or select txxiies of 
members, and of all presidents, treasurers, secre- 
taries, delegates and other officers, shall not be 
entered in a book or books for that purpose^ and 
to be open to the inspection of all the members 
of such society or association, shall be deemed 
and taken to be unlawful combinations and con- 
federacies, and every person who, from and after 
the passing of this Act, shall become a member 
of any such society or association, or shall after- 
wards act as a member thereof, and every person 
who after the passing of this Act shall, directly 
or indirectly, maintain correspondence or inter- 
course with any such society or association, or 
with any division, branch, committee or other 
select body, treasurer, secretary, delegate or 
other officer or member of such society or asso- 
ciation as such, or who shall by contributions 
of money or otherwise aid, abet, or support such 
society or any members or officers thereof as 
such, shall be deemed guilty of an unlawful 
combination or confederacy. 

7. Any person who, at any time after the 
passing of this Act, shall, in breach of the pro- 
visions thereof, be guilty of any such unlawful 
combination or confederacy as in this Act is 
described, shall be guilty of a misdemeanor, and 



shall be liable to be imprisoned in the peniten- 
tiary for any term not exceeding three years, 
and not less than two years, or to be imprisoned 
in any other gaol or place of confinement for 
any term less than two years, with or without 
hard labor, and with or without solitary confine- 
ment. 

8. If any person shall knowingly penult any 
meeting of any society or association hereby 
declared to be an unlawful combination or con- 
federacy, or of any division, branch or com- 
mittee of such society, to be held in his or her 
house, apartment, bam, out-house, or other 
building, such person shall, for the fir^t offence, 
forfeit a sum not exceeding two hundred dollars, 
and for any subsequent offence shall be deemed 
guilty of an unlawful combination. and con- 
federacy in breach of this Act^ and shall be 
punished as hereby directed. 



GENERAL NOTES. 



From a return it appears that the expenditure io 
oonneotion with the ooii«olidation of the Dominioo 
Statutes, inolttdins the salary of Hon. J. Cookbarr. 
from tho first of July, 1881. to the dOth of June. 18S2. 
has been $5,0B5 and for 1882-3, to January Slst, S2;»t 

The annual goneral meetins of the Law Society wv 
held yesterday at the Secretary's ofBoe,lADJEley ftrt^U 
the Attorney-General in the chair- The SecreUrT'*- 
and Treasurer's reports were receiyed and adoptol- 
The following officers were elected for the enAiiut 
year:— Treasurer, Mr. J-R. Hett (re-elected): Secre- 
tary, Mr. Walls (re-elected): Benchers. Meaoi^ 
Drake. Edwin Johnson, Hett. MoElmonand FoUard.— 
Vieto7^a, iM. C„) Standardt March 28. 

Another illustration of the tendency to over-Iegisla- 
tion referred to elsewhere, is afforded by the repent 
recommendation of a committee of the N. Y. Lofada- 
tiye Assembly that '* Any person who shall sell, loan, 
or give to any minor under sixteen years of a<e^ any 
dime novel or book of fiction, without first obtatnin^ 
the written consent of the parent or gnardian of such 
minor, shall be deemed guilty of a misdemeaooixT pun- 
ishable by imprisonment or oy a fine not to exeeea 
fifty dollars." So a bookseller might be sent to sai>l 
by some Iktfberry for selling a boy a copy of GnlliTer'' 
Trayels, Robinson Crusoe, Jack the Giant Killer, or 
even of the Pilgrim's Progress. 

The Marauis of Lome was gasetted (Sorernor- 
General of Ciuiada on the 14th October, 18178, oonN^- 
auently the gubernatorial term, which is for six years. 
although by many it is wrongly placed at five ye«rs. 
win not be completed until October, 18S4. OUoaial 
governors invariably hold office during the pleasure of 
the Grown, but their period of service in a cokny 
is usually hmited to six years from the assumptioo af 
their duties therein, although, at the discretion of the 
Crown, a governor may be ro-appointed for a further 
term. The rule limiting the term of service to six y«an 
was first made applicable to all British colonies in may. 
1828, by Colonial Becretuy Huskisson. Canadian Qov- 
emors, since Confederation, with the terms throng 
which they have served, are as follows t^Lord Monck. 
from 1st July, 1867, until November, 1868 ; Lord liasar. 
from November 1868, nntU May, 1»72 ; Lord Dufierin. 
from May. 1872, until November, 1878. Lord Duffeiin, 
after having served his full term of six yean, was 
asked and consented to continae in office for a few 
moathB, until his suooessor was appointed.— ^Toaeife' 
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lOBD COLERIDGE'S VISIT. 
The promised risit of Lord Chief Justice 
Coleridge to America daring the latter part of 
the summer is likely to be an event of considera- 
ble interest. Lord Coleridge was invited by the 
Bir Association of New York State to deliver an 
address before the Association, and his Lord- 
ship has promised to come if the state of his 
health will permit him to do so. In his letter of 
acceptance his Lordship says : 

<• I acknowledge in the invitation a striking 
mark of the kindly feeling entertained Ity the 
lawyers of a great American State towards the 
lawyers in England, engaged as we are in the 
common practice of a common profession, and 
bound by a law in many respects the same. 

"^ It is matter of regret to me that the dis- 
tinction yon confer and the kindness yon o£ft;r 
should f e conferred and offered in regard of one 
who unaffectedly feels his entire unfitness to 
represent the great traditions of a body, of which 
he chances to be the highest non-political mem- 
ber ; but as I cannot look upon the compliment 
as personal, so neither ought personal considera- 
tions to infloence me in accepting or declining it. 
1 do not feel free to refuse au invitation so cordial 
and generona as yours, and I accordingly accept 
it and thank you for it" 

The Chief Justice adds that his public duties 
make it impossible for him to leave England 
before the 10th or 12th of August, and further, 
that he has not regained his health and strength 
since an illness with which he was visited in 
November last, and therefore It is possible he 
may be unable from want of strength to under- 
take the visit. 



JUDICIAL WORK. 

Some of our contemporaries are interested in 
the disooTeiy of the Court which can get through 
its work with the greatest expedition. The 
Alabama Law Journal holds up the Supreme 
Court of Alabama as a bright example. This 
Court, composed of three judges, without the aid 
of stenographers (the Chief Justice only having 
s aecietaiy), has decided oyer 800 cases during 



the past two years (1881 and 1882), nearly 
600 of which were decided in 1882, writing 
opinions in all except a dozen or less. The 
Court commenced the present year completely 
up withjts work. The Alabama Law Journal 
asks whether there is any other Court in 
America that has excelled this? It must be 
admitted that the record is a very fair one, 
but the Albany Law Journal is informed that 
a Court of that State (New York) has a better 
showing. The Supreme Court of N. Y. State, 
in the Fourth Judicial Department, in the two 
years 1878-9, decided 909 cases, and wrote 
opinions in at least five-sixths of them, and in 
1880-1 the same Court decided 919 cases, and 
wrote opinions in at least three-fourths of them. 
The Court was composed of three judges, with- 
out a secretary, and only one of them had a steno- 
grapher, and he for a lew weeks only. By the 
census of 1880, the population of the Fourth 
Judicial Department exceeded that of the State 
of Ahibifma by more than 200,000. We think, 
however, the record of the N. Y. Court of Appeals 
for 1880 is more wonderful than either of the 
above examples. The latter Court in 1880 
decided 583 of the 608 causes on the calendar, 
and heard every cause ready for argument 
(4 L. N. I). 

NOTES OF CASES. 



C0U14T OF QUEEN'S BENCH. 

[In Chambers*] 

Montreal, April 10, 1883. ■ 

Before Cross, J. 

In re ANoiLB HkNAULT, Petitioner for Writ of 
Habeas Corput. 

Criminal Procedure — Term qf the sentence. 

The petitioner was sentenced by the Recorder 
on the 12th October, 1882, to a fine of $100, 
and six months' imprisonment, for having kept 
a house of prostitution. The fine was at once 
paid, but the prisoner was allowed to be at 
liberty until the 28th March, 1883, fourteen days 
before the expiry of the period of six months. 
She was then arrested and imprisoned on a 
warrant from the Recorder ordering her deten- 
tion, under the sentence of the 12th October, 
1882, for six months from the date of the war- 
rant. The prisoner applied for release on a 
habeas corpus under section 91 of 32*33 Vic, 
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cap. 29, which sUtes that the period of impri- 
sonment in pnraoance of any sentence shall 
commence on and Irom the day of passing such 
sentence. 

Si. Pierre^ for Petitioner, urged that as the 
warrant covered a period extending heyond the 
original six months it was bad ta toto, the sen- 
tence being indivisible. 

S. OroM, for the Crown, urged that in any 
case the commitment was good for the rest of 
the original period of six monthSi and that the 
petitioner could not be prejudiced by the refusal 
of a habeas earput at the present time, as she 
could again apply when the six months had 
expired. 

Cbobs, J., without going further into the 
merits of the case, held that under 32-33 Vic, 
cap. 31, sec. 71, as amended by 33 Vic, cap. 27, 
sec. 2, the comcnitment was good at any rate 
for the balance of the original period of six 
months from the date of the sentence. 



The petitioner, afterwards, on the 12fch April, 
when the six months had expired, applied for 
and obtaiaed her release (before Monk, J.) under 
sec. 91 of the 32-33 Vic, cap. 2 9. 

St, Fierref for petitioner. 

S. OroBif for the Crown. 



COURT OP BE VIEW. 

MoNTRHAL, February 28, 1883. 

SiooTTi, J., ToBRANoa, J., Bainvillk, J. 

Fbamois et al. es qual. v. Boqsquit et al. 

Husband and w\f»~^Liahility ofvnfs. 

By a contract of marriage the intending hus- 
band made a donation to his intended wife of 
the usufruct of certain immovable property. 
The donation was made on the condition that 
she should pay to bis vendors the amount of a 
mortgage representing a portion of the price of 
the property, and if the intending husband died 
without paying another mortgage of $2,000 
created by him upon the said property and his 
succession was insufficient to pay it, the wife was 
also to pay whatever balance might be required, 
but she should be entitled to be reimbursed by 
his heirs, upon the expiration of the usufruct, for 
all sums paid. The wife took possession of the 
property after her marriage, and borrowed money 
thereon with the authority of her husband, with 
which the mortgages above mentioned were paid 



o£f. Htld^ that the wife was personally liable lor 
the amount so borrowed, although ia the deed of 
obligation and mortgage given therefor die and 
her husband and the curator to the snbetitntiott 
created under the marriage contract, were all 
described as the *< party of the first part," and 
the money was acknowledged to have been 
received and was promised to be repaid by the 
"party of the first part,** and the mortgage 
securing payment was by the same party, and 
although the husband was described as acting 
ta kU own name, and to authorise his wife,— it 
being proved to the satis&ciion of the Court 
that the money borrowed was applied to the 
discharge of the mortgages. The Uct that the 
husband's vendors acknowledged, by the same 
deed of obligation, that they received the amount 
due them from the « party of the first part,*' aad 
that the other hypothecary creditor by a sepa- 
rate deed acknowledged to have received his 
debt from the husband, and that there was no 
subrogation by either of these creditors in &vor 
of the wife, was held not to afiEect the wife's 
personal responsibility, seeing that the evidence 
established that these creditors were really paid 
by the money so borrowed. 

AbhoU, Tail j* Abbotts for plaintiffs. 

Rojf f BoutUlUr for defendants. 



SUPBBIOB COUBT. 

MoHTRBAL, March 7, 1883. 
Be/ore Loranorr, J. 
Brown v. Magor. 
Procedure — Delay — Foreeloswe. 

The action was returned on the 16th of Feb- 
ruary. The defendant appeared on the I7th. 
On the 2Gth^(the 25th being Sunday), plea was 
demanded, and on the 2nd March the defendant 
was foreclosed, and the plaintiff inscribed for 
enquite ex parte. 

The defendant now moved to have the fore- 
closure and Inscription removed, and that he be 
allowed to file nU plea (produced with bis 
motion). He submitted that the plea had been 
demanded before the expiration of the eight 
days from day of appearance. 

The Court set aside the foreclosure and in- 
scription, and allowed the plea to be filed, with 
costs against the plaintiff. 

Cressf # CressS for plaintiff. 
//. N. Benjamin for defendant 
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COUB SUPfiBIEURE. 

MoNTBKAi, F6v. 28, 1883. 

Cwam Mathhu, J. 

Lakouxttb t. Tougab, Boubdiau, interYenant, 
et Lavoubttb, oonteBtant. 

Ce$don de bieru. 

Un nSgodant en Pdbtenee iune lot de banqueroiUe 
peut MOU9 U droit commun/aire estion de set 
bien» d Pun ou d plutieurt de tee erSaneiere 
puner U binifiee giniral de tout. 

Le er€am€itr qui a rept telle eettion peut diepoter 
de Vaetifd im' eidi^ et d moint que fraude ne 
aoU ftmnU^ let aele* du cetaionnaire aeront 



Pbr Cubiax. lyapr^B le droit civil, k Romei 
avant la loi Paaliana, toates les alienations, 
qnoique Iraudnleoses, ^taient yalables et de- 
mennuent telles. La loi « (Ella Scntia *' avait 
declMtk nols les affranchissfements d'esclaves 
qui etaient fidts en firaade des cr^anciers. 

La loi « Pauliana " ne fat pas anssi 6nergi- 
qne que la loi « (Ella Sentia," qui, declarant 
raffranchissement nul, n'avait patf h ^tablir une 
action pour lefeire rivoquer. La loi << Pauliana '' 
ne declare pes nulles les alienations fiaudu- 
leiUBeSy mais elle pennet auz cr^anciers d'en ob- 
tenir la reTOcation. L'article 1032 C. C. ne 
donne que le m^me droit auz cr^anciers. II ne 
prononce pas la nullity absolne, Le d6biteur 
pent gouyeiner librement son patrimoine,yendre, 
acheter, empmnter, donner m^me, et dans tous 
sea actes, il repr^sente ses cr^anciers, & condi- 
tion oependant qull exerce son droit de bonne 
foi, car la bonne foi est la condition sous la- 
qaelle tontes les conventions sont fiiites et qui 
doit prMder k tons les actes de la vie civile 
(25 Demolombe, No. 146). II fiiut la preuve 
de la liaiide, car il j a d'un cdt6 le d6biteur 
^ propti^taire " qui a droit de g6rer son patri- 
moine, et de Tautre le crtencier qu'il faut pro- 
teger eontre la fraude (Rome, de Taction Pau- 
Uenna, p. 143). 

Le d^biteur conserve la libre administration 
de eon patrimoine*, il peut done aligner son 
bien, mais le Ugislateur n'a pas voulu laisser 
le creancier d^sarmd en presence d'un acte frau- 
duleux (Idem, p. 149.) 

La condition essentielle d'application de Tac- 
tion PauUenne est la fraude, mais c'est Ik une 
condition compos^e qui comprend le " consilium 



fraudis et eventus damn! " (Rome, de Taction 
Paulienne, p. 29), 

R^gle g6n6rale. Taction Paulienne n'est ad- 
mise que lorsque le d6biteur, par Tacte dont le 
cr6ancier se plaint, s'est rendu insolvable, ou du 
moins a diminu6 son patrimoine. 

Ainsi je consid^re que les biens du ddfendeur 
n'ont pas 6t6 vendus pour un prix aussi klnvh 
qu'il s auraient r6alis6 dans une vente par auto- 
rit6 de justice, alors je devrais decider, et je 
decide, qu'il y a lieu k ** Taction Paulienne." 

II pourrait se taire cependant qu'il j edt lien 
k Taction Paulienne, sans que Tacte dont le 
cr6ancier se plaint ait eu pour effet de diminuer 
le patrimoine du d6biteur ; et Demolombe, tome 
25, No. 167, en cite un exemple : 

(' Remarquons enfin qu'il se pourrait que Tac- 
tion Paulienne fut admissible centre un acte 
par lequel le debiteur n'aurait en r^IitS, ni 
diminu6 son patrimoine, ni n6gllg6 de Taugmen« 
ter ; neanmoins cet acte avait M faite en fraude 
des cr4anciers, c'est-lnlire qu'il avait eu pour 
but et pour resultat de porter atteinte, d'une 
mani^re quelconque, au droit de gage qui leur 
appartient sur tous les biens de leur debiteur 
(Comp. Supra, No. 153), Car notre r6gle est que 
tous les actes, quels qu'ils soient, qui ont 6t6 
faits en fraude des cr^anciers, sont soumis k 
Taction Paulienne. 

Yoil^ un example, un d6biteur qui a vendn 
Tun de ses immeubles k son juste prix, il est 
vrai, mais dans le but de soustraire cc prix aux 
poursuites de ses crtenciers, de complicity avec 
Tacqu^reur. Une telle vente pourrait-elle 6tre 
attaqu^e comme frauduleuse 7 

Assur£ment oui 1 (Comp. Proudhon, t. V, No. 
2362 ; Zachariie, Aubry et Rau, t III, p. 89, 90}." 

II n'y a rien de tel dans la cause actuelle, 
et quoiqu'il eilt 6t6 plus prudent de la part des 
cessionnaires Lamarche et Deschamp d'offrir au 
demandeur sa part des biens dti d^iendeur, telle 
que rMi86, cependant rien ne iait soup^onner 
que cette part ne soit pas k leur disposition ; et 
dans tons les cas, il n'est pas prouv6 que le d6- 
fendeur ait vendu ses biens dans le but d'en 
soustraire le prix auz poursuites de ses cr6an« 
clers. 

La preuve d^montre, au contraire, que son 
intention est d'en distribuer le prix k ses or^an- 
ciers. 

Dans la cause de Calvin et al. v. T^nehemon' 
tagne et al. et Thomat et al^ opposants, Cour Su- 
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p^rieure, Montreal, 2| man 1870, Torrance Joffe, 
rapports k la page 210 do H^me volume du 
JariBt, il a 6t6 jug6 qu^une cession des biens 
d'un d6bitei]r insolvable k des syndics, fiiite sans 
se conformant aux dispositions de I'acte de 
faillite alors en force, Stait frauduleuse. 

Cependant, dans cette cause, la Cour n'a pas 
decide la question de «avoir si la cession devait 
utre annulee en vertu dt'S dispositions de Par- 
ticle 1032, C.G. ; mais elie a decide qu*une 
cession de cette nature 6tait d6clar6e fraudu- 
leuse par la sous-section I6re de ]a section 3 de 
Facte de faillite de 1864. 

Je ne crois pas que cette cause iasse autorite 
sur la question qui nous occupe, et elle ne de- 
cide pas du tout cette question au point de vue 
des principes do droit civil, mais c'est un jugo- 
ment base sur les dispositions de I'ncte dc faillite 
de 1864. 

Dans la cause de Sharinfff appelant, et Meunier 
dU Lapierre et a/., intimds, jug6e par la Cour 
d'Appel, k Montreal, le 12 mars 1857, rapportce 
i\ la page 25 du 76me volume des decisions des 
tribunaux du Bas Canada, Lafontaine, juge ^n 
chef, Aylwin, J., Duyal, J. et Caron, J., le juge- 
ment de la Cour inf6rieure avait maintenu Top- 
position parceque le demandeur contestant n'a- 
vait pas prouv6 la fraude. 

Voici lee termes de ce jugenient : « Con8id6- 
rant que le dit Sharing n'a pas prouv6 que la 
transaction faite le 14 aoAt 1865, entre les op- 
posants et madame Elisabeth Cloutier, avec le 
consentement de ses cr6anciers, k I'exception 
du dit Sharing, 6tait un acte illegal en lui- 
m6me on prohib6 par la loi, ou que I'autre acte 
de mdme date a 6te execute en fraude de ses 
droits comme cr^ancier, mais qu*au oontraire, * 
cet acte de mSme date a 6t6 pass6 de bonne foi, 
k la connaissance et du consentement de tons 
les creanciers, k I'exception du dit Sharing, 
quoiqu'il ne fOt pan partie au dit acte, en a eu 
cependant connaissance, et que les effets saisis 
formaient partie du fonds de magasin cM6 aux 
dits opposants, et qui 6taient au temps de la 
saisie en leur possession comme propri^taires, 
renvoie la contestation," etc. 

Ce jugement avait 6t6 rendu par le juge 
Smith, et il fat confirmo par la Cour d*appel. 
Les juges 4taient Element diviscs, Duval et 
Caron 4tant en favour de le confirmer, et Lafon- 
taine et Aylwin voulant le renverser. 

Dans la cause de Gumming et al.^ appelants, 



et Smiih et at, intlmee, ddcid^e par 1* Cour 
d'appel, & Montreal, le 6 d6cembre 1860, sir L, 
H. Lafontaine, juge en chef, Aylwin, J., Dnval, 
J., Meredith, J. et C. Mondelet, J^ et rapports a 
la page 122 du lO^me volume des dficisioDS d» 
tribunaux du Bas Canada, il a ^ decide qtijm 
creancier ne pent Stre tenu de se soumettre axu 
conditions d'un acte d'atermoiement £ut enti« 
ron debiteor, et la majority des creanclen de 
ce dernier, et que tons les biens d'un debiteur 
insolvable deviennent et sont le gage oommun 
des cr^anciers, et qu*ils ne peuvent dtre sous- 
traits au coDtr61e d'un chacnn d'enx par le< 
actes du d6biteur, et que tout transport fiut par 
le dcbiteur insolvable de ses biens, poor les 
soustraire k Faction de ses creanciers on . d*aii- 
cun d'eux, est abeolument nul d*aprte les d^ 
positions de Fedit de Henri IV de mai 1609. 

II est vrai que dans cette cause, la Cour dans 
son jugement, declare absolument nnl on arte 
fait par un ddbiteur, en fraude de ses creanciers. 
Cette d6cision semble aller plus loin que Far- 
tide 1032 de notre Code qui permet senlemeat 
aux creanciere de faire annuler cet ade. 

Les faits dans la cause de Cimisriii^ etoL, ^ 
Smith et al^ sont bien diff6rents de ceux qui ont 
6t6 prouv6s dans cette cause. 

Dans la cause de Cumminff^ le d6fendenr avait 
failli en 1 853 et avait alors compose avec ses 
creanciers, promettant de leur payer soixante 
et quinze centins dans la piastre, payable dans 
quinse mois, c'est-^-dire cinq oentlns par moi». 
II avait effectu^ huit de ses paiementet, asvoir : 
quarante centins sur cette composition, lors- 
qu'en 1855, il faillit de nouveau et fit ^ Smith 
et al. une cession de tons ses biens en date do 
4 octobre 1856. 

Le prix qui fut d6sign6 comme devmnt Stre 
payc par les cessionnaires ^tait fix6 k la somme 
de £2,181 16s. payable & diverses 6chtenceet 
par des billets ^ oidre, consentis par les oppo- 
sants et par eux dSlivr^s au defendenr. 

Ces billets repr^sentaient le chifire de la com- 
position que le defendenr avait offeite jk ses 
creanciers et que plnsieurs de oeuxHd avaient 
acceptee, tandis que d'autres, du nomlire de»- 
quels Staient les demandeurs, Favaient refuse. 
Cette composition n'^tait pas la mdme pour tons 
les creanciers. On avait fiiit une distinction entre 
les uouveaux creanciers, c'e8t-2i-dire cenx dont 
les creanoes etaient post^rienres k la premi^ 
faillite et les creanciers anciens, c'est-Mire 
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ceax dont lea cr^anoes etaient ani^rieures h cette 
premi^ fidllite. 

Anz pramiera, la nonyelle composition avail 
pour eifet d'abord d'oflfrir 8 cts. par louiB et 4 
cts. par loiua sar la balance de leur cr^ance, 
dedaction fidto de ces 8 cts. Mais aaz cr6ancierB 
andens 4 eta. par loois sur la balance de leur 
crtence, telle que rMuite par le paiement des 8 
c<a quila araient re^os en vertu de la premiere 
compoiition arrdtte lora de la fiuUite de 1853. 
Let billets & ordre ainsi sign^s des opposants 
ne devaient ^tre livr68 k I'une et & Tantre classe 
des crtenciers qu'en antant que ceuz-ci accep- 
tenient la seconde oomposition et donneraient 
quittance an d^fendeur. 

lis ne devaient pas profiler h ceux qui s'y 
refanersient. Ce sont les fiuts tels que rap- 
ports dana cette cause par le juge en chef 
Lafontaine, ji la page 131 du 106me volume des 
Decisions des Tribunauz du Bas Canada. 

Comme on le Toit, on faisait \k une distinc- 
tion entre lea cr^anciers que la lot ne justifie 
pas et on obligeait les cr6ancier8 k donner quit- 
tance & lenr d6bitenr, sans avoir re^u le mon- 
tantde leor crtence. 

Dans la cause qui nous occupe, il est prouy6 
que le fonda du magasin a 6t6 vendu k sa ya- 
leor, et qne les crSanciers ont le droit de parta- 
ger igalement dans le prix, et qu'ils ne sont pas 
t^nus de donner quittance k leur d6biteur. 

Dans la cause de CumnUng j* Smith, le juge 
en chef Meredith fiusait partie du tribunal et 11 
6tait disrident 

Voici les remarques qu'il fait k la page 125 : 

"Jene puis concourir dans la proposition 
toumise k I'aigument de cette cause, que du 
moment qu'nn homme est insolvable, 11 cesse 
d'dtre le propri6taire de ses biens, ou dans la 
position qu*un commeT9ant notoirement insol- 
vable ne pent disposer de son fonds de com- 
merce, sans le consentement de tons ses cr6an- 
ciers ; j^admets que les biens d'un d^bitenr sont 
le gage de ses cr^anoiers, mais quol qu'il puisse 
6tie le gage de ses crtonciers, il reste cependant 
la propri6t6 du d6biteur qui a non seulement le 
drait^ mais aussi le devoir de Texploiter, autant 
que possible, pour Tacquit de ses dettes. Notre 

loi ne pourvoit pas k radministration des biens 
des commorients insolvables, et quiconque a eu 
Voccasion de r6fltehir sur le sujet s'est con- 
vaincu que lHnsolvabilit6 non seulement n'est 
pas une laison pour suspendre radministration 
des biens d'un marchand, mais souvent une 
Tatson, justlfiant une plus grande activity dans 



radministration. Comme les biens d'un failli 
doivent £tre administr^s et que la loi n'a pas 
pr6vu k radministration autrement que par le 
proprietaire, il s'en suit que le propri6taire a le 
droit de les administrer tant qu'ils sont en sa 
possession, et si dans le cours de cette adminis- 
tration il devient ndcessaire pour le d6biteur 
de disposer meme de tout son fonds de com- 
merce, je consid^re quil a le pouvoir de le Mre, 
sans que le consentement de tons les cr6anciers 
soit n^essaire, parce que le d^biteur, dans ce 
cas, n'est pas seulement radmimatrateur mais 
le veritable proprietaire des biens et le recours 
des cr^anciers. Mais s'il pent 6tre prouv6 
qu'une telle vente tend 2i frutitrer ou k diminuer 
ou mdme retarder le paiemeLt des justes recla- 
mations des creanciers du ddbiteur ou d*aucun 
d'eux, ou & donner k quelques-uns des crten- 
ciers une pr^fi^rence indue sur les autres, elle 
peut 6tre annul6e.'' 

Dans cette cause de Cumming j* Smith, il me 
semble que la cour, en declarant que la vente 
faite par un debiteur insolvable k un cr6ancier 
qui conuait cette insolvabilit^ est absolument 
nuUe, a impost un principe que la doctrine et 
la jurisprudence ne justifient pas, mais quant 2i 
la decision de la cause elle-mdme, I'injustice 
faite k certains creanciers ctait tellement 6vi- 
dente, qull est impossible de ne pas approuver 
la d^ision qui a annulc Tacte de cession. 

Je dois remarquer de plus que dans la cause 
de Cummvug^ il n'y avait pas eu de livraison, ni 
r6elle, ni m^me feinto ou symbolique, des effets 
qu'on pr6tendait avoir 6t6 vendue, et le juge en 
chef declare que pour lui il est satisfiait que la 
preuve a constats que les effrts ^talent toigours 
restcs la pTopri6t6 et vn possession du dSfendeur, 
tandis que dans la cause qui nous occupe, il y 
a eu livraison des effets que pour la prise de 
possession de rintervenaut. Car pour qu'il y 
ait livraison, il n'est pas toujonrs n6cessaire 
qu*il y ait d^placement : 

« E£fectivement, disent Delamare et Poitevin, 
Traits de la Commission No. 231, le magasin 
du vendeur 6tant devenu le magasin de I'ache- 
teur, dans quel but celui-lji, enl6verait-il la 
chose." Voyea aussi 16 Toullier, vente No. 
248, l^'r volume de la continuation par Duver- 
gier et Pothier, "Traits de la propri6t6, No. 
199." 

Ces autorit^s sont cit^s dans le rapport de la 
cause de Cumming j* Smith, 

L'Edir de Henri IV du mois de mai 1609 ne 
fait que declarer nuls et de nul effet et valeur, 
les transports et cessions de leurs biens, fiaits par 
les banqueroutiers k lenrs enfauts hcritiers, ou 
autres, leurs amis, afin de les leur conserver. 

Voici les termes de cet £dit : << Et nSanmoins, 
parce que le plus souvent les dits banqueroutiers 
font faillite dans Tintention d'enricher leurs 
enfimts et h^ritiers et pour couvrir plus ais^ment 
leur desseins malicieux, font transport et cession 
de leurs biens k leur dits eniants, hdritiers ou 
autres, leurs amis, afin de les leur conserver, nous 
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avona par ce ni6me moyen declare et d^larons 
tela transportB, cessions, venditions et donations 
de biens-meubles et immeubles faits en irande 
des cr6ancier8| directement on indirectement, 
nnls et de nul effet et valenr ; fiusant defenses 
k tons nos Jages d'y avoir 6gard, an contraire, 8*11 
leur appert que les dits transports, cessions, 
donations et ventes soient fidtes et accept6es en 
fraude des dits cr6inciers ; Voulons les cession- 
naires, donatenrs et acqn^renrs dtre punis comme 
complices des dites frandeset banquerontes." Je 
ne crois pas que la nullity d6cr6t&e par cet 6dit^ 
puisse convrir le ciis qai nons occupe. Cet Mit 
est intitnlS: "Edit contre les banqueroutiers 
frandaleux qni d^larent nnlles les ventes &ites 
par eux." 

Le d6fendeur est-il un banqaeroutier dans le 
sens donn6 par cet Edit? 

Dans la cause de IfithaU^ demandeur en Conr 
inf6rieure, appelant, et Fot«f^«<a/.,defendeur8en 
Coor inf^rieure, et Miehon et al., intervenants en 
Cour inf^rieure, intimSs Jug6e par la Cour d'appel 
k Qn6bec, le 16 d^cembre 1859, Lafontaine, jage 
en chef, Aylwin, J., Duval, J., Meredith, J., Mon- 
delet, J., et rapporUe k la page 149 du lO^me 
volume des decisions des tribunauz du Baa- 
Canada, il a 6t6 d6cid6 qu'un d^biteur inaolvable 
ne pent ni c6der, ni tranaporter son fonds de com- 
merce k deux de ses cr^ncierven fidei-commis, 
pour I'avantage de tons tels cr^anciers, sans leur 
consentement et que lorsqu'un tel transport est 
fiiit, sans le consentement de tous les crianciers 
et que les cessionnaires, ayant obtenu du d6bi- 
teur, le c6dant, la clef du magasin, mettent ce 
magasin sous clef etannoncent les marchandises 
en vente par encan pour I'avantage des cr6an- 
ciers g6n6ralement, aucun des cr^anciers qui 
n'aura pas consent au transport pourra, non- 
obstant icelul, saisir les effets comme 6tant 
encore en la possession du d6biteur saisi, en 
autant qu'il n'y a pas eu de cession l^le ou 
livraison suffisanto, pour transporter la propri6t6 
ou la possession auz cessionnaires. 

Dans cette cause, la Cour a encore affirm 6 
qu'une cession de cette nature 6tait absolument 
nulle. Le juge en chef Meredith a diff6r6, parce. 
qu*il pr6tendait que cette cession n'6tait pas 
frauduleuse. Je crois encore remarquer que dans 
cette cause de Withall il n'y avait pas eu de 
vente par les fidei-oommissaires, comme cela a 
eu lieu dans cette cause actuelle. 

Je crois qu'on pent aoutenir avec laiaon que 
tant que lea fidei-commiasaires aont en pos- 
aeaaion des effets, ils ne doivent dtre con> 
8id6r^ que comme les mandataires du d6biteur 
et qu'ils ne possMent les effets, qu*en vertu 
d'une autorisation de les vendre. La propri6t6 
ne reste pas en suspens et ces effets n'appar- 
tiennent pas aux fldei-commissaires, ils doivent 
appartenir au d6biteur. 

Dans cette cause de Young, I'acte de composi- 
tion obligeait les cr^anciers k donner quittance 
et il 6tait mdme stipuU, que s'ils n'acceptaient 
pas Pacte de composition dans I'espace de quatre- 
vingt-diz Jours, il op6rerait comme une d^haige 



complete du debiteur. II n'y a rien do tol dans 
la cause qui nous occupe, et tout ce que la Conr 
a k decider est de savoir si on debiteur qui vend 
son fonds de commerce et le livre k nn tiers 
pour un priz qui en repr^sente la valenr reelle, 
qull met k la disposition de ces cr£anci«s, £att 
un acte nul ou si cet acte n'est qu'annolable, si 
Ton prouve la fraude de la part du debiteur et 
de Tacheteur et un prejudice reel rana^ anz 
crSanciers. 

Yoici ce que nous lisons dans Demolombe, 
volume 25, No. 175 : ^ D'apr^ Tarticie 1167, la 
cr^anciers peuvent attaquer les actes de lenr de- 
biteur pour cause de fraude ; d'oti il semblerait 
r^sulter que le texte n'exigequ'une aeule condi- 
tion : la fraude I Mais ce premier aper^ sersit 
tr6s inexact ; et en dtoompoeant le mot fraude, on 
y trouve, au contraire, d'aprte son acception 
juridique, Ian6ce88it6 de deux ^ISmenta distinctB, 
k aavoir : un fiedt et une intention : ** Fisodia m- 
terpretatio aemper injure civili non ex eventn 
duntaxat, sed ex consilio quoque desideratur/ 
disait Papinien (L. 79, ff de Reg. Jar. ajout 
Inst. Qui et ex guib. causis manum, §3.) 

C'est-&-dire que deux conditions principales 
sont requises pour que lt>s creanciers puiaaent 
attaquer, en leur nom peraonnel, lea actea fiats 
par leur debiteur : << 1« II &ut que ces actes leur 
aient caus^ un prejudice. 2*>. II &ut quails aieat 
6t6 faits en connaissance de cauae par le ddbitenr, 
aachant qu'il cause ce prejudice & ses cr6ancier8. 

L'eventus damni, d'une part ; et d'autre part, 
le eonnlium fraudU. 

La premiere condition est exig6e dana tons les 
cas ; la seconde comporte des dietinctiona que 
noua aurona k pr6aenter bientdt.** 

Ceat auaai ce qu'exige Tarticle 1032 de notre 
Code : " Un contrat ne pent 6tre annuU, k moins 
qu'il ne aoit fait par le debiteur, avec I'hitention 
de frauder et qu'il n'ait I'effet de nuire aux crean- 
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ciers. 

Dans cette cauae, U preure constate qn'll n'y 
a pas eu chez le d6fendeur Tintention de frauder 
ses crSanciers, mais qu'au contraire la cession 
qu'il a fiaite, a ^t6 fiute pour le b^n^fice de ses 
creanciers et k leur avantage, et Je suia anssi 
satisfiBUt par la preuve qui a et6 fidte, que cette 
cession n'a pas eu I'effet de nuire aux creanciers, 
mais qu'au contraire, qu'elle leur a et6 avanta- 
geuse. 

En consequence I'intervention est maintenae 
avec depens. 

Privoet j* Turffeofit avocats pour les creanciers 
et I'intervenant. 

Loranger f Beaudin, avocats pour Lanouette. 



FEDERAL AND LOCAL JURISDICTION- 

An important discussion took place in the 
House of Commons, on the 9th instant, on a 
motion for the third reading of a bill to grant 
certain powers to the Acadia Powder Company. 
The Company, which is incorporated under a 
local act of Nova Scotia, came to the FUrlia- 
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mtai of CSazuuia to get extended powers. We 
give some extracts from the debate as reported 
in the Hantard: — 

** Mr. OuirnvrL From the reading of our Con- 
stitotional Act, it is quite clear that corpora- 
tioDS created by the Local Legislatures may 
come here to have their powers extended, that 
ig to say, to have powers granted them which 
could not be vranted by the Local Legislatures, 
just as, for instance, the Credit Fonder Franco- 
Canadien came here the other day, not to be- 
come incorporated, but to ask for some privi- 
lefces in the matter of interest charges, the 
Local Legislatnre having no jurisdiction in 
that matter. Bat this case is quite different. 
From the reading of this Bill I understand that 
the corporation does not come here to get a 
new charter^ bat only to get extended powers. 
The first clause provides that a certain basi- 
ness may be carried on throughout Canada. No 
doubt we have power to create corporations 
whose operations may be extended to the whole 
of Canada, or, as the Constitutional Act says, 
whose object !■ general or federal. The first 
clause then might be allowed. But the second 
cUnse, giving the company power to increase 
its capiUl, ip, I think, an infringement of the 
rights of the Province which created this com- 
pany. The third clause, relating to the Direc- 
tors being continued in office, is of the same 
chamcter. This Bill does not make this cor- 
pontion a federal corporation. It is only a 
local corporation which comes here for ex- 
tended powers. I would say, therefore, that 
this Legislatnre ought to grant only those 
powers which the corporation could not obtain 
from the Provincial Legislature. I think that 
we ought not to grant to this corporation, which 
is not a federal corporation, powers which it 
might obtain from the Local Legislature, and 
thus deprive the Local Legislature of control 
oTer this corporation, which is its creature. If 
the Bill is amended so as to exclude the last 
two sections I will support it ; if not, I will 
▼ote in fsvor of the motion to reject the Bill. 

Mr. Blake. The observation of the hon. 
gentleman is, I think, perfectly just. It is a 
very grave question, what is the precise line of 
demarcation in the powers of the local Legisla- 
ture in reference to the incorporation of com- 
psnies. My own impression is that we have 
very largely created a legislative current of 
opinion which may so fsis influence jadicial de- 
cisions as to give an interpretation to the Con- 
stitution in favor of Federal powers greater than 
that which a juster interpretation of it, if ap- 
plied at an earlier date, would have given. I 
have not been able myself to apprehend why a 
trading company, intending to have its seat of 
business and the carrying on of its operations, 
BO fiur KB manufacture and production is con- 
cerned, within one Province, should go beyond 
Local and come within Federal jurisdiction, 



simply because it intended to sell to citisens of 
other Provinces. I do not think that sufficient 
reason for making it a Federal corporation ; but 
my hon. friend from Laval has correctly pointed 
out — whether it be true that the company is 
about to extend its operations in the way the 
second clause proposes or no — that clause does, 
on its face, suggest something which a fairly 
liberal construction of our powers might place 
within them. It does not say that the Acadia 
Powder Company want to sell powder within 
the limits of Nova Scotia, which, in my opinion, 
would have been no sufficient reason for Federal 
action at all, but says the Acadia Powder Com- 
pany wants power to make powder in other 
places and different Provinces, and that may be 
a reason for our acting. There are two modes 
in which we can deal with a manufiacturing or 
trading company which wants more thui a 
Local Legislature can give. We can either ex- 
tend to the corporate entity which has been 
created by the Local Legislature certain powers 
which we alone can give ; or we can create a 
federal corporation complete and entire, created 
by ourselves and amenable to ourselvep, ^m, 
tert9, alque rotundvsj giving it such powers as we 
see fit to give. On general principles of these 
two modes I strongly prefer the second, because 
the second gives you a multiplicity of conveni- 
ences. I would refer all those who are inter- 
ested, whether as shareholders, creditors or 
otherwise, in the constitutional powers of the 
company to the one Statute, or the amend- 
ments of that Statute in the records of 
the Legislature which created it. The other 
exposes you to complication, of which the ob- 
servations of my hon. friend as to these sub- 
sequent sections afford an instance — complica- 
tions as to the power of this Legislature to in- 
tervene ; and upon the whole I think it is too 
plain to require lengthy argument that a cor- 
porate body engaged in trade should owe its 
birth, origin and powers to some one legislative 
body to which it is responsiblt;, and to which it 
can apply for further powers. That does not 
affect the constitutional powers of this legisla- 
ture to give an additionaJ power to a corpt rate 
entity already erected, not capable of obtaining 
that additional power from any other body than 
ourselves ; but I perfectly concur in the obser- 
vations of my hon. friend, that it we adopt the 
first and least convenient course we ought to 
know the extent of the corporate entity, tbe 
sum of power which it cannot obtain from the 
Local Legislature, and which will enable it to 
enlarge, if required, the sphere of its operations ; 
and if we decide that we will give the required 
additional power, that does not alter in any re- 
spect the end of the corporation. That corpor- 
ation continues to be after this Act what it waa 
made before— owing its birth, corporate exist- 
ence, to the Local Legislature which created it ; 
and I do not see how we can, with any degree 
of propriety, interfere in the other domestic de- 
tails of that corporation. Why should we en- 
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large the capital stock of this company, or do 
the other things here mentioned ? It is not 
proposed we should turn it into a federal cor- 
poration ; it remains a local corporation. We 
merely give to this local corporaUon, created by 
a Local Legislature, and wanting something 
that that Legislature has not forbidden it to 
hare, but cannot frive it^ that which it lacks. 
There we stop. We leave its whole domestic 
arrangements where they were. Suppose this 
company wants something else next Session. 
Cannot it get it from the Legislature of Nova 
Scotia? Are some of the domestic arrange- 
ments to be altered by the Nova Scotia Legisla- 
ture and some to be altered here ? What inextric- 
able confusion would be created if we adopted 
this principle. I beg to move that the Bill be not 
read the third time, but be referred back to the 
Committee of the Whole for reconsideration. 

Mr. McCarthy, I entertain not the slightest 
doubt that we can give increased powers to an 
incorporation althpugh it may owe its existence 
to one of the Provinces, just as we could g^ve 
increased powers to an American company or an 
English company. But I think it must rest 
there. I agree with my hon. friend who has 
moved the amendment to the amendment, that 
we ought not to go beyond that, because it is 
not necessary for us to do so, and it will only 
create endless confusion. Now, by the second 
clause of this Bill we are asked to increase the 
capital stock of this company. The Local Leg- 
islature of the Province of Nova Scotia had 
power to incorporate this company with such 
capital as that Legislature thought fit ; in the 
same way it has power to increase that capital 
fh>m time to time upon such terms as the Leg- 
islature thinks proper. But it would be diffi- 
cult to know how the matter should be dealt 
with if we were going to give them additional 
power, or were interfering With the organization 
of the company, which are matters wholly with- 
in the jurisdiction of that sovereignty which is 
creating that corporate right I shall, therefore, 
have great pleasure in voting for the amend- 
ment to the amendment. I am glad the line 
has been drawn so clearly and distinctly, be- 
canse we could not have voted for the original 
amendment. 

Sir John A. Maedofudd. This matter has al- 
ready been referred to in the Railway Com- 
mittee, but we might also allude to it here. In 
the Railway Committee we laid down the prin- 
ciple that if the pu' pose be a Dominion pur- 
pose, and any indiridnal can apply to Parlia- 
ment, surely any local or foreign corporation 
may apply to Parliament for the purpose of 
getting powers which we are able to confer 
upon it. But when a local corporation, for 
instance, is incorporated by a Provincial Legis- 
lature it is the creature of that Legislature, and 
it is only created as a corporation under certain 
conditions and provisions; and if those con- 
ditions and provisions had not been inserted in 
the Provincial charter, non eonsttU that the Pro- 



vincial Legislatore would have created the cor- 
poration and brought the entity into eziateiice. 
And, therefore, a complication arises when the 
local corporation, having certain limited powers 
conferred on it by a Provincial Legislature, 
seeks extended powers. While we can give 
extended powers we cannot alter the ooostitii- 
tion of the corporation granted by a Provin- 
cial Legislature ; nay, I go further and amy, that 
if a corporation, chartered under conditions and 
provisions by a Provincial Legislatore, oomes 
to the Dominion Legislature and asks for in- 
creased powers, which the Provincial L^ida- 
ture says are contrary to their policy, and would 
thwart their policy, under which, bj whidi, 
and for which they created it a corporation 
originally, then I think it is quite within the 
jurisdiction of the Provincial Legislature to 
destroy that corporation and to take steps to 
dissolve it. The company has committed a 
breach of the ground and of the principle under 
which it received its charter. Those powen 
having been granted, so long as the entity ex- 
ists , they can be exercised by that entity ; bat 
any local corporation which comes here fbr ex- 
tended powers runs the risk of being destroyed 
altogether. We will take any Provincial Act— 
wc will not speak of this Act — say the Provin- 
cial Insurance Companies' Act. Suppose that 
company comes here seeking for enlarged 
powers. The Local Legislature may say : ** It 
is contrary to our policy to have insurance com- 
panies taking risks in more than our own Pro- 
vince ; we want to have Provincial insuiaoce 
companies for Provincial purposes, under Pro- 
vincial charters, so that we may be able to look 
after the administration of their ftmds, and we 
do not desire that they should in vest money and 
take insurance risks all over the Dominion, or 
in foreign countries.'' The Provincial Legisla- 
ture may say that, and if it does, and if we give 
the company additional powers contrary to the 
policy of the Local Legislature, that Legisla- 
ture may say : « This is a breach of the priraaiy 
condition under which the company's charter 
was granted, and as we brought the company 
into existence so we now repeal the Act" If 
this were done incorporation would cease to ex- 
ist, and all the extended powers given by the 
Dominion Parliament would of conrse expire 
with the decease, and with the destruction of 
the Provincial corporation. So Uiat I quite 
agree with hon. gentlemen opposite, in stat- 
ing that the most convenient way to obriata 
the inconvenience already pointed ont, is, that 
when a corporation wishes to extend its powei^ 
obtained from the Provincial Legislature which 
originally created it, the company should comi; 
to this Parliament and obtain a new charter 
giving it a Dominion instead of a Provincial 
existence, which existence can be destroyed or 
hampered at any time by our dealing with the 
company contrary to the policy of the Prorin- 
cial Legislature which created it 

Main motion as amended agreed ta 
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STAMPS our PROMISSORY NOTES. 

In December last (6 L. N. 425), we noticed a 
decision Bradley r. Bradley by a County Court 
Judge in Ontario, which held, in effect, that 
the right which could be exercised formerly in 
certain cases, of double stamping a promistsory 
note and thereby rendering it valid, had been 
taken away by the Act abolitthing stamp duties 
(45 Vict., cap. 1). This decision, if it were well 
founded, appeared to disclose a very unfortunate 
oversight on the part of the Legislature. We 
arc glad, however, to find that the law is not 
viewed in this light by a Judge of a Superior 
Court. In DiektMon v. yormandeaUf which is 
noted in the present issue, Mr. Justice Tasche- 
reau decides that the right to affix the required 
stamps is not interfered with by 45 Vict., cap. 
I. His Honor remarked that even if there had 
been no reserve in the Act of existing rights, 
the general principles of our jurisprudence 
would have guided the Couri to the ««ame con- 
clusion ; but in the Act in question there is a 
special reserve of acquired rights in these words : 
** Provided always, that all Acts or enactments 
*< repealed by the said Act shal 1 remain repealed, 
''and that all things lawfully done, and all 
* riyhtM acquired under the said Act or any Act 
« repealed hy it, thall remain valii,'' etc. It is 
satisfitf^tory to find the judgment of a Superior 
Court of law coinciding with the equity of the 
case, and carrying out the obvious intention of 
the legislatare. 



THB LATE SIR OEOROE J ESS EL. 

The late Master of the Rolls has received 
unusual attention from the press, and the 
notices of his career have been more ihan 
commonly enthusiastic. The reflection suggests 
itself: if the first judicial appointment from 
among the Jews has been such an extraordinary 
success, what may not the country have lost by 
the omission to make such appointments in the 
past? The Attorney General declared in the 
House of Commons : " I believe no Judge ever 
nt upon the Bench who combined^at know- 



ledge, ability, mental power, and an earnest 
desire to administer justice to every suitor to a 
greater extent than the late Master of the Rolls. 
Of late years he has been the very centre of the 
judicial Bench. The public always sought his 
judgments and were content with them ; and 
although the word irreparable in connection 
with the loss of any man ought not to be lightly 
used, yet 1 am sure this loss to the public 
service cannot be over-estimated or easily re- 
paired." 

The professional journals have been even 
more eulogistic. The London Law Journal 
says : — 

<< The performance by 8ir George Jessol of 
his daily work in the now deserted Rolls Court 
was an exhibition of power seldom witnessed. 
The lawyer hardly knew which most to admire 
— his minute knowledge of case-law, the 
breadth of his acquaintance with legal princi- 
ples, or the amazing rapidity with which he 
took in the facts of his cases. Sir George 
Jessel seemed to devour an affidavit as soon as 
it was put into his hand. There was a super- 
stition that nature had physically endowed him 
above other men with the capacity of acquiring 
knowledge, and that he could read one lino 
with one eye, and the next line with the other. 
It is certain that hardly any subject came to 
the surface in his court without his displaying 
a knowledge of it which astonished experts. 
Large drafts were made on these gifts in patent 
cases, and the Master of the Rolls was equally 
at home in mechanical complications and in 
chemical mysteries. Something has necessarily 
been said of his fault of manner on the bench ; 
but it lay merely in the manner. His mind 
was eminently judicial, and the most skillful 
advocate that practised before him probably 
never discovered that he had any prejudices. 
Least of all had he any favor for those of his 
own race, although he was the first of his 
blood who attained the English bench. * * * 
There was no section of the community which 
did not look to him for the most uncompromis- 
ing justice. This was due to the belief, not 
only that he had a practical knowledge of most 
of the affairs of life, and was a learned lawyer, 
but that his mind was absolutely free from 
cant. His rapidity was so great, and his 
reputation so high, that the Rolls Court 
becaine during his reign the most important 
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court in the coantry. When the Judicature 
Acts came into operation, the universality of 
8ir George Jessel's legal knowledge stood bim 
in good stead. Here, at least, was one judge 
who could decide off-band upon the limitations 
of a crahbed settlement at one moment, and at 
another expound the obscurities of a bill of 
lading. ♦ * ♦ Sir George JoKsel WdS not free 
from the feiults to which great minds like his 
are liable. He was so quick that occasionally 
he was hasty, but the mistakes he made were 
not half so many as those of other judges who 
got through about a tenth of his work. He was 
also apt to be intellectually overboaring. He 
was fond of exposing the errors of others, but 
he never admitted a doubt of tlie correctness 
of his own opinion. His phrase, < Of course all 
judges believe tliat thoy are right,' has passed 
into a byword; and Sir George Jessel was the 
mental antipodes of Lord Eldoii, great hiwyers 
as both were, and in some respects not unlike 
one another. History does not record that Sir 
George Jessol ever admitted he was wrong. 
When his attention was called to the fact that 
the Court of Appeal had overruled his decinion, 
ho said : < That is strange ; when I sit with 
them, they always agree with me.' This was 
generally true, as there were few judges whom 
the Master of the Rolls could not carry with 
him. Whoever sat with him tlie court was 
generally considered to consiht of the Master of 
the Rolls.'* 

The Solieitor^i Journal says : << If uniformity 
can make a characteristic, the universality of 
regret which is called forth by the news of Sir 
George Jessel's death will characterize his life 
and fiEime. Nor did the scope, variety, and 
strength of his gifts fall short of the grief which 
attends their loss. As a judge he was at once so 
swift and so sure that the surprise which each 
quality called forth became nothing less than 
astonishment at the union of the two. When 
he reasoned, it seemed as though he could 
dispense with authority ; when he quoted, his 
learning and research admitted of no com- 
parison. No branch of law seemed unfamiliar 
to him. Whether he was construing, with 
vast knowledge guided by lucid common sense, 
tiie terms of an intricate will, or laying down 
the principles of patent law, or expounding 
mercantile usage, or settling the limits of 
public authorify, or regulating the procedure of 



the courts, he was alike clear, practical and 
profound. Such achievements could only have 
been possible to a man gifted with Uie swiftet 
apprehension and the most ample and tenaciou 
memory. And in truth he seemed only to 
neovi to reach his hand in any direction to laj 
hold upon the keystone which at once fitted 
and completed the arch of legal reasoniDg 
upon any matter which was before him. It 
was precisely these faculties which enabled 
him to deal with such extraordinary sagauitj 
with foots however numerous and complicated, 
and to deliver occasionally those jndgments 
which have been sometimes said to show xht 
highest kind of excellence — jadgmentij in 
which the statement of the facts givf-s at once 
the reasoning and the conclusion." 

Equally eulogistic are the writi.Ts for the 
non-professional journals. The SitfctatoT »>.< : 
»* Sir George was by common consent the abh-Ni 
judge on the bench, and the ablest probably in 
the annals of English history, if, at least, the 
rapid despatch of business t>e taken into 
account, as well as the soundness oi the 
judgments and the breadth of the legal prim-i- 
pies embodied in them. * * * A more extraor- 
dinary intellectual engine thun his bnun has 
not been seen at work in our generation. Great 
as he was as a pure lawyer, he was still greater 
in the despatch of business ; for the speed, and 
the marvellous accuracy on the whole with 
which he worked at so great a speed veitf 
certainly neither rivaled nor approached bj 
any contemporary of his own. * * * He had 
usually mastered the drift of an aigumLOt 
before it was half out of the counsel's month, and 
had taken in the exact drift of a deed before 
any other man would have got at its general 
scope und tendency. * * * His appetite for 
work was something vast. Nothing plea^ 
him better when he came to the end of one 
heavy task, than at once to undertake another 
which he might easily have declined. The 
spectacle of his last struggle with a mco-tal 
disease was something more than impressive. 
For many weeks he discharged every duty, not 
only in his court, but in relation to volunteer 
offices, for omitting which he could well have 
pleaded illness, and this when he was so 
dangerously ill that to take a step upstairs 
without assistance was impcssiblo^ and wnen 
at times ilf^vas an effort to hin^ to speak at all." 
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The Spectator^ however, does not omit to mention 
some defects of this highly gifted jndge: "Sir 
George Jessel had not, like the great Jewish 
contemporary who achieved a still higher fame 
Id politics, any unique insight into other men. 
He was not skillful in the use of soc-iul 
weapons. He had no great stores of hantcr or 
wit at his command. His speeches in Parlia- 
meut weie not of the first order, even for the 
speeches of a sulicitor-general. He was not as 
pereoasive as Sir Henry James, nor anything 
like as lucid in the exposition of political 
ii^ues as Sir Farrer Herschel. Marvellous as 
his powers were, they were probably never 
i^tjown to less advantage than during his short 
Parliamentary career. For in the lorm^ of 
things he was not a master. He was deficient 
in tact, in the art of literary and p<>pular ex- 
position ; and appeals to feelings he either 
df^pised or could not understand." 



TUB AFFIRMATION BILL. 

Un the 6th April, an influential deputation 
waited upon the Archbishop of Canterbury, on 
the subject of the Affirmation Bill. A memorial 
ias been si^^ned by 13,650 of the clergy, setting 
forth that the deliberate removal of the name 
of the Almighty from the oath, as proposed by 
the Pjirliamentary Oaths Act, 1866, Amendment 
Bill, was dishonoring to the Almighty, and 
utterly opposed to the spirit of the Constitution 
and of the law of England. The depuUition 
represented that the onua jrrobandi for any 
change in the oath lay with thone who intro- 
duced this Bill. Unless some very much 
stronger grounds were shown, they thought 
there was no sufficient reason for any alteration 
of the Parliamentary Oath in the direction 
which the Bill proposed. They could not but 
fevl that the recognition of the Supreme Being 
pervaded the whole of our constitution and 
laws — in the coronation of our Sovereign, in 
the public action of the judges of the laud, as 
well as in the forms of prayer which in both 
llouflos of the Legislature were ottered up to the 
Soprcme Being at the commencement of . heir 
proceedings. Although it was said that this 
change was to remove the last religious disa- 
bility on the entrance oi any member into the 
House of OommonSy yet all previous legislation 
on this subject had been to relieve the consci- 
entious religions scruples, whether of Quakers, 



Moravians, or Jews. But in this case the re- 
moval of the disability was to meet the case of 
one who had publicly admitted that he had 
no such conscientious religious scruples. The 
Archbishop, in replying, expressed sympathy 
with the views of the deputation, but remarked 
that the absence of the formula would not 
necessarily imply unbelief. Declarations had 
already in several instances been substituted 
for oaths. It was by a declaration that a 
clergyman repudiated the crime of simony, and 
by a declaration that he declared his assent to 
the Thirty-nine Articles and to the Book of 
Common Prayer. 

NEW BOOKS. 

m 

A History of the Criminal Law of England, 
^y Sir James Fitzjambb Stephen, K.C.S.L, 
D.C.L., a Judge of the High Court ot 
Justice, Queen's Bench Division. (New 
York, Macmillan k Co. ; Montreal, W. 
Drysdale k Co.) 

Last year we reproduced an article from 
Nineteenth Century ^ written by Sir James F. 
Stephen, giving a brief sketch of the history of 
English Criminal Law. (See 5 L. N., 209, 219, 
225.) The learned Judge wrote that paper as 
an outline of an important work which he was 
about to produce on the history of the criminal 
law. That work is now before us, in the form 
of three considerable volumes. We need not 
say anything as to the peculiar merits of Mr. 
Justice Stephen as a legal writer; he is well 
known to the profession by his Digest of 
Criminal Law, and as one of the principal com- 
missionei s appointed to prepare a draft Criminal 
Code. Of the present work he says : — 

<< It is longer and more elaborate than I 
originally meant it to be, but, until I set my- 
self to study the subject as a whole, and from 
the historical p'Jnt of view, I had no idea of 
the way in which it connected itself with all 
the most interesting parts of our history, and it 
has been matter of unceasing interest to see 
how the crude, imperfect definitions of the 
thirteenth century were gradually moulded into 
the most complete and comprehensive body of 
criminal law in the world, and how the clumsy 
institutions of the thirteenth century gradually 
grew into a body of courts and a course of pro- 
cedure which, in an age when everything is 
changed, have remained substantially unaltered; 
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and are not alleged to require alteration in their 
main features. Much has heen said and written 
of late years on the historical method of treat- 
ing legal and political matters, and it has no 
donbt thrown great light on the laws and 
institntionB of remote antiquity. Less has been 
done in investigating comparatively modem 
hiws and institutions. The history of one part 
of our institutions hap, under the name of con- 
stitutional history or law, been investigated 
with admirable skill and profound learning. 
Comparatively little has been done towards 
writing the history of other branches of our law 
which are perhaps more intimately connected 
with the current business of life. Of these the 
criminal law is one of the most important and 
characteristic." 

We have already given Mr. Justice Stephen's 
views on the death penalty (anU, p. 104), and 
we may hereafter, if space permits, print ex- 
tracts from some other portions of this bril- 
liant work. In the meantime, in order to give 
a correct idea of the plan of the book, we 
append the contents : — 

I. Statement of the sabjeot of the work. 
IL Roman Criminal Law. 

III. Early Bnglish Criminal Law. 

IV. The ordinary Criminal Coart«— Queen's Bench 
Division of the High Court, the Courts of As4se.the 
Courts of Quarter Sessions. Courts of Summary Juris- 
diction, Franchise Courts, Welsh Court*. 

V. The Criminal Jurisdiction of Parliament and the 
Court of the Lord Uiffh Steward. 

VI. The Criminal Jurisdiction of the Privy CounciL 

VII. History uf the Law of Criminal Procedure- 
Procedure down to eommittai for trial or bail. 

VIII. History of the Law of Criminal Procedure 
continued— Forms of Accusation and Trial— Appeals- 
Ordeals— Trial by Jury. 

IX. History ot the Law of Criminal Procedure con- 
tinued—Legal Incidents of a criminal trial— Indictment 
and Information— Arraignment, Trial, and Verdict. 

X. History of the Law of Criminal Procedure 
continued— Proceedings by way of Appeal. 

XI. History of Criminal Trials in England from 
1664-1760. 

XIL Description of Modem Criminal Trials. 
XIII. History of Legal PunishmeDts. 
XIV> Management of Prosecutions* 

XV. General and Comparative View of English and 
Frenoh Criminal Procedure. 

XVI. Limits of Criminal Jurisdiction in regard to 
time, person, and place— Acts of State— Extradition. 

XVII. Of crimes in general and of punishments. 

XVIII. Criminal responsibility. 

XIX. Relation of madness to crime. 

XX. Constitutional elements of the substantive 
Criminal law, Common law and Statute law ; Treason, 
Felony and Misdemeanour. 



XXI. Leading points in the history of the subitaa- 
tive Criminal law. 

XXII- Of parties to the commission of erimes. and 
of inoitementB. attempts, and oonq>iraeiee to eommit 
erimes. 

XXIII. Offences against the Sute— High Tnasoa- 

XXIV. Seditious offences— Seditious worde—Ubtis- 
Conspiracies. 

XXV. Offences against religion- 

XXVI. Hiftory of the law relating to murder and 
manslaughter. 

XXVII. Offences against the peieon ether than 
homicide. 

XXVIII. History of the law relaUng to theft and 
similar offences. 

XXIX. Coinage offenees — Foigerr— Malieioiis la- 
juries to property. 

XXX* Offences relating to trade and labor- 

XXXI. Miscellaneous offenees. 

XXXII. Police offences punishable on rammaxy 
conviction* 

XXXIII. Indian Criminal law- 

XXXIV. The eodiileation of the criminal law. 

The work concludes with accounts of serenl 
trials, viz , The case ot John Donellan — William 
Palmer — William Dove — ^Thomas Smethnrst— . 
The Moiik Uotade— The affidr of St. Cyr— The 
case of Francois Lesnier. We have no doubt 
that this important and interesting oontribo- 
tion to legal history will be widely read and 
appreciated. 

NOT£S OF CASES. 



SUPERIOR COURT. 

MoNTRXAL, Febmary 24, 1883. 

B^ore Mathied, J. 

Ls Principal ub l'Ecols Nobmalx Jacquks- 
Cartixb v. Poissamt. 

Normal School — Pupil — Penalty for refuaal to 

teach, 

ThejQther of a pupU i^ihe Jaeque^CarHer Normal 

School will not he liable to repay the amoemi 

qf a burtary gramUd to hie earn, unleee H te 

shown that the ton im< put in d^fmilt and re- 

fueed to teach. 

The plaintiff by his declaration repiesented 
that the Jacques-Cartier Normal School was 
established In 1866 by Act of FiarliameBt, and 
a certain number of bursaries were provided 
for poor pupils who intended to become teachers; 
that these burtAries consisted in the sum of 
$32 a year, which was deducted tiom the cost 
of board ; that in 1876 the defendant placed his 
son Oelibert in the school j that thia pnpil re- 
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cdTed boAid and education at the school, and 
on his leaving did not devote himself to teach- 
ing. The oonclosions were for $64, for two 
years^ bnraary, and $40, penalty for failure to 
teach during three years, itc. 

The defendant pleaded as to the $40 penalty 
and the $64 for bursaries, that he was not res- 
ponsible for his son, and that the penalty of 
$40 was for refusal to teach, which his son had 
never refused to do ; that he was never put in 
defnultto teach, and there was no vacant place. 

The CouBT held that the refusal of the pupil 
to teach must be established, and the action 
was dismissed, save as to a small sum which 
the defendant had tendered. 

M. Ethierj for the plaintiff. 

Moutaeau j* Co.^ for the defendant. 



SUPERIOR COURT. 

MoNTBSAL, April 21, 1883. 
Bef<>T€ Tasghbrbau, J. 

La PRDfciPAL Di l'Ecols Nobmalb Jacqubb- 
Cabtibb v. Pblland. 

Normal Sekod^PupU^ R^fuaal to teaeh. 

In order to recover the penalty provided by law j /or 
the r^fiual qfapupU qf the Normal School to 
teach, hU drfault to teaeh muit be ettablished. 

The judgment explains the case : — 

« LaCour, etc.... 

^ Consid^rant que le demandeur rtelame du 
defendeur lasomme de $116.40, comme suit, 
savoir: lo. $18.40 pour balance due sur la 
pension du fils du defendeur ^ TEcole Normale 
Jacquea-Cartier k Montreal, de 1876 k 1878 ; 
2o. $56 dtant pour un an et trois-quarts de 
bourse k $32 par ann^ que le d6fendeur serait 
appe]^ k rembourser au demandeur, vd que le 
dit fils du defendeur qui 6tait 616ve boursier de 
rinatitution n*a pas enseign6 k sa sortie d'icelle ; 
So. $40, montant de la pSnalite impos6e aux 
el^vea sortie de llnstitution et n*enseignant pas 
durant une p6riode d'au moins trois ans; et 
4o. $2 pour location de livres et foumitures 
laites an dit fils du defendeur pendant sa dite 
pension ; 

« Consid^mnt que le defendeur a par ses d^ 
fensea plaid6 prescription de deux ans pour les 
^tema mentionn6s en premier et quatridme lieu, 
et que quant aux Uemt mentionn6s en deuxi^me 
et troisi^me lien, il a all^gu6 n'en €tre respon- 
sable en loi, ne s'etant jamais engage ^ les 
payer, et ces causes de dette 6tant 6trang^re8 k 



sa volont6 ; que d'ailleurs son fils n*avait jamais 
6t6 requis au d^sir de la loi d'enseigner apr^s 
sa sortie de P^ole ; 

"ConsidSrant que la prescription invoqu^e 
par le defendeur k Tencontre des dits premier 
et quatri^me Ueme est celle qui r4sulte de Par- 
ticle 2261 du code civil; que c*est une courte 
prescription qui a absolument eteint la cr6ance 
(art;. 2267), et que par Particle 2263, elle s'ap- 
plique taut en ce qui conceme les droits de sa 
Majest6 que ceux de tons autres *, 

<* Oon8id6rant que le quatri^e item est en 
reality pour simple location de livres et d'autres 
objets, n'est qu'un accessoire de la dette pour 
pension et enseignement, ainsi que constats par 
la preuve, et doit suivre le sort de la reclama- 
tion principale, qui est prescrite ; 

"Considorant que le fils du defendeur n'a 
jamais refus6 d'enseigner k sa sortie de I'^cole, 
et n'a jamais m€me 6te mis en demeure de le 
fiiire ; que le refus d'enseigner, aux termes de 
la loi et des rdglements invoqu^ par la de- 
mande pourrait seul justifier la reclamation 
faite pour remise de bourse et pour penality 
(21dme et 3i6me itema), laquelle reclamation 
n'est consequemment pas admissible dans Pes- 
p^ce [12 R6v. Leg., p. 177, cause de Le Prinei- 
p€U de VjEcoU Normale Jaequee-Cartier v. Laurent 
Poiseanti ; 

"Considdrant qu^en outre cette reclamation 
ne pourrait 6tre fidte centre le defendeur qu'en 
autant qu'il se serait lui-mdme engage speciale- 
ment, ce qui n*a pas ete prouv6, ou qu'il serait 
tenu par la loi mSme de I'acqultter, ce qu'il 
n'est pas possible de pretendre ; 

*< Maintient la defense et renvoie Taction avec 

depens, distraits,'' etc. 

Action dismissed. 

M. Ethier, for the plaintiff. 

Mereier, Beausoleil ^ Mariineau, for defendant. 



SUPERIOR COURT. 

MoNTBBAL, April 21, 1883. 

Belort Taschbrbau, J. 

Francis v. Clbmbnt es qual. 

Alimentary allowance — Action by natural child 

against mother, 

A peraon who has come qf aye, and who does not 
show that he ia unable^ by reason of ir^firmtty or 
other sufficient cauae, to earn hia own subsiatenee^ 
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hat no right to an alimentary allowance from 
hit parenttf whatever the meant qf the latter 
may be. 

The plaintiff, describing himself as the natural 
son of Dame Jane Power, fiUe majeure^ an loter- 
diet, sued the curator of his mother for an 
alimentary allowance. He alleged that bis 
mother had considerable means, about $40,000, 
with an income of $3,000 per annum. 

The curator pleaded that the plaintiff was 26 
years of age, and refused to woric for his own 
support, al^ough quite capable of providing 
for himself. The mother's fortune was much 
less than the sum stated, and the income was 
only $1,400 per annum. She had legitimate 
heirs — two sisters, and nephews and nieces. 

The Court, by the following judgment, main- 
tained the defence : — 

« La Cour, etc. 

*< Considdrant que I'obligation qiie la loi na- 
turelle et la loi civile imposent aux p6res et 
m5re8 de foumir des aliments t\ leurs enfants 
majeurs n'existe que dans le cas oii'ces demiers 
sont incapables, pour raison d'infirmitcs ou par 
dea circonstances inddpcndantes de leur fait et 
de leur volout^, de subvenir personnelloment i\ 
leurs besoins ; que quelque soit la position de 
fortune de ses ascendants, I'enfant majeur, ca- 
pable d'exercer un^:; profession, metier ou emploi 
utile quelconque, qui se refuse ou se soustrait 
an travail et ne justifie d'aucun effort serieux 
par lui fait pour se procurer des moyens d'exis- 
tence, n'est pas en droit dexiger d'eux des 
secours alimeutaires : — [Pothier, mariage, No. 
385 ; 4 Demolombe, Nos. 46 et 48 ; Rousseau 
de Lacombe, vo. Aliments, section 1, et vo. BA- 
tard, section 3 ; Dalloz, Recueil periodique, 1862, 
2e partie, p. 59 ; Idem^ 1863, l6re partie, page 
400]; 

*< Consid6rant qu'il ressort de la preuve et des 
documents de la cause que I'etat de dcnuement 
dans lequel le demandeur pretend se trouver, a 
pour cause priocipalc soa instability, ses habi- 
tudes de desordre ei d'oisivcte, ^a repugnance 
h. s'employer utilement pour lui-m6me, ct meme 
ses refus reiter^s de s'adonner au travail lors- 
qu'on a offert de lui en procurer ; qu'il est en 
ilge et en 6tat de se sufHre, qu'il poss^de I'in- 
Htruction, llntelligence et la sante requises pour 
pouvoir exercer un emploi rdmuneratit ; et con- 
sidSrant que tant qu'il n'aura juttifie de sen 
dispositions sinc^res pour le travail et des de- 



marches qu'il aura fiutes pour v'y livrer, le tri> 
bnnal ne pourra accneillir favorablement n 
demande d'une pension alimentalre ; 

Maintient la defense et renvoie Paction avfc 
depens, distraits k messienrs Fagnnelo et St. 
Jean, avocats du d6fendeur, reservant au deinaii- 
denr le droit de fidre plus tard nne nouTelle 
demande d'aliments, sons d'autres circonstaoctfs 
plus fikvorables que celles dans lesquelles la 
prdsente action a et^ port6e.'' 

Action dismissed. 
Geoff rion^ Rit^t j- Dorion, lor the plaiotil 
Pagnuelo j* Si. Jean, for the deft>ndant 



SUPERIOR COURT. 

Montreal, April 21, 1883. 

Before Taschkrsau, J. 

Cartkr v. Molson, deft, and oppt., and Cartek, 

contesting. 

Seizure of ImmoveaHet-^Detcription. 

The detcription of (he immovenblet teized given in 
the mintUes qf teizure and in the advertitentinU, 
thould be precite in ittelf at to what it teistl 
and it it not tuficient to reftr therein to a tUU 
deedj and to tiate that all the rtght and inkresi 
qf the defendant in and upon the property under 
ttteh deed it teized. 

The defendant, by an opposition dfincPaanv- 
ler^ opposed the seizure, on the grouiid that the 
description of the thing seized was insufficietit 
The written judgment of the Court fully ex- 
plains the nature of the question : — 

<< La Cour ayant entendu les parties, savoir, le 
defendeur opposant et le demandeur oont<{:tAnt 
par leurs procureurs respect! ts sur ie merits de 
i'opposition u fin d'aunuler, faite par le dit o{>- 
posant tt la saisie immobiliere operee en cett^ 
cause, laquelle opposition est conte&t6e par le 
demandeur ; ayant da plits examine la proce- 
dure et toutes les pieces du dossier, et sur le 
tout delibere *, 

^' Considerant que le demandeur a fiut sal^r 
sur le defendeur des droits immobiliers d'une 
nature indefinie, et que cette saisie est coosiiitee 
par le proems verbal et les annonces du sberif 
comme etant de tons les droits et Intcret^ da 
defendiur dans et sur la propri^te decritie en 
le dit proems- verbal et en les dites annonn^ 
par et en vertu d*uu certain acte de veDt« y 
mentionne ; 

" Considerant qu'une saisie immobiliere ne 
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pent £tre fiuta que de la propri^t^ mdme des 
immenbles on des droits incorporels auxqnels 
il8 sont affected ; que si la saisie porte sur la 
proprieU mdme, les droits de propriety du saisi, 
M)ii an total, soit k une partie divise ou iadivise 
du rimmeiible, doivent dtrc clairement ^noncSs 
(laQB le procdti- verbal et les annonces, et si elle 
porte Rur des droits iucorporels, la nature pr6- 
cise dv ces droits doit y dtre indiqu^ti ; que foute 
(]•■ ces enonciations essentielles, la designation 
des biens saisis est insuffisante) prSte h I'incer- 
titude et k la confusion, et est de nature & 
ixniier les adjudicataires et k leur faire craindre 
des procds fnturs ; 

^ Oonsiderant que la designation insuffisante 
des droits saisis en cette cause no pent dtre 
cumpletee i>ar la reference qui y est faite k I'acte 
de veute dout il y est fait mention, attendu 
qti'une designation faite dans un proc^s-verbal 
d<' saij<ie doit etre precise par elle-m6mc quant 
A le qui fait reel lenient I'objct de la saisiCi et 
(jiiti dans la designation en question il est im- 
P^>h^ible de voir s'il s'agit de la proprict6 de 
unit rimmeuble ou d'unu partie de rimmeuble, 
ou d'uu demembrement de la proprictc ou bien 
dc droits incorporels seulement, et de quels 
druits incorporels ; 

''Oonsiderant que pour ces motifs la saisie 
uperce en cette cause et tons les procedes subse- 
queuts k icelle sont en violation des articles 
632, 637, 638 et 648 du Code de Procedure, et 
4ue i'opposant a int6r^t d'invoquer leur nullite ; 

^ Kejette la contestation du demandeur, main- 
tient Topposition a fin d'annuler du d6fendeur 
upposani, declare la saisie etles annonces faites 
en cette cause nulles et de nul effet, et donne 
maifirlcTee de la dite saisie k I'opposant, le tout 
aTec dcpens contre le demandeur contestant/' 

Opposition maintained. 

Barnard, Beauckamp ^ Creighton^ for opposant. 

Ablpotl, Tail j- AbboUSj for plaintiff contesting. 



SUPERIOR COURT. 

Montreal, April 26, 1882. 

Before Tascherkau, J. 

f'oacoiiAK V. The Montreal Abattoir Company. 

OUtQation with a term — Insolvency — C,C, 1092. 

Udi, that a CoTnpany ceasiny to meet its ordinary 
paymenU as they become due^ though Us nominal 
assets may be eqwU to its liabilities^ unU be 



deemed insohent ; and cannot claim the beneJU qf 
the term upon a promissory note not yet due. 

This action was instituted on the I7th Fel>- 
ruary, 1882, upon a promissory note dated 1st 
September, 1881, and payable at six months; 
due 4th March, 1882. The plaintiff alleged the 
insolvency of the defendants, and contended 
that in consequence they could not claim the 
benefit of the term. 

The defendants pleaded, amongst other 
things, that they were not insolvent at the time 
of the institution of the suit, and that the action 
was premature. 

It was proved that previous to the institution 
of the action the Company had failed to meet 
its payments then coming due ; and had been 
sued by several creditors for large amounts; 
while others had accepted renewals. That a 
statement ot the Company's affairs had been 
submitted to its creditors, showing assets to a 
nominal amount of $365,000, composed chiefly 
of real estate, plant and machinery ; with lia- 
bilities to an amount of $210,000 ; in addition 
to which, howt-vt^r, there was capital stock to 
the extent of $150,000. 

In the 8tatemen|; of assets were included some 
items of expenditure for insurance and wages, 
and also interest, which would go to reduce the 
amount. At the meeting of creditors when the 
statement was produced, an extension of time 
was asked for and granted by the majority. The 
Company was proved to have been working at 
a loss since the month of January. But the 
Secretary swore that the embarrassment was 
merely temporary, and that in his opinion the 
Company would in time pay its creditors in 
full, though the shareholders might lose their 
investment. 

The Court dismissed the plea, and maintained 
the action with costs, upon the grounds follow, 
ing:— 

" Considerant que lor'^que la presente action 

a 6te portee la Compagnie d6fenderesse etait 

devenue iusolvable ou on faillite, et avait cessc 

ses paiements, aux termes de I'article 1092 

et de paragraphe 23 de I'article 17 du Code 

Civil, et ne pouvatt plus rcclamer le benefice 

du terme accorde pour le paiemcnt du dit billet 

promissoire." 

Judgment for plaintiff'. 

AbboUj Tail j- Abbotts^ for plaintiff. 
Be^quCf Choquel ^ McOoun^ for defendants. 
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SUPBBIOB COUBT. 

Montreal, April 21, 1883. 
Brfwe Taschkrbad, J. 

DtCKISON V. NORMAMDBAU. 

Promiuoty Aoto — Inauffieienl Stamp9--9Effeet qf 
ike Act repealing the Stamj^ AeU. 

The Hgkt of the holder in good faith to apply to the 
Court/or leave to affix the required amount qf 
etampe to a note on whioh mit is pending^ 
ia not affected (as to a note made before the 
repeal qfthe duly) by the Act 45 Viet.^ e.. 1, 
repealing the Stamp duties. 

The only question of law :wa8 whether since 
the Act 46 Vict., cap. 1, the holder of a note 
insufficiently stamped, on which suit is pend- 
ing, has the right (which existed before the 
repealing Act was passed) of affixing the re- 
quired stamps, by permission of the Court. 

The defendant cited Bradley v. Bradley (re- 
ferred to in 5 Legal News, p. 426), decided by 
the Judge of the County Court of Victoria 
Coimty. 

The CotTRT did not consider that the decision 
cited was well founded, and the objection was 
ovurruled. The written judgment sufficiently 
explains the case : — 

" La Cour, etc. 

^ Considcrant que le defendeur n*a pas etabli 
en prcuve los allegations de sa defense en cette 
cause, k I'effet quMl exlstalt une convention entre 
les parties que le billet promissoire en question 
en cette cause devait dtre renouvele, et que la 
dette constat6e par le dit billet ne devait dtre 
reclamee qu'apres qu'un certain brevet d'inven- 
tion exploit^ par le ddfendeur serait devenu r6- 
munSratif; 

« Considcrant que le dit defendeur a aussi 
invoqu6 par ses defenses le fait que le dit billet 
promissoire n'6tait pas suffisamment revdtu de 
timbres, mats que par Jugt^ment interlocutoire 
de cette cour, il a 6t6 permis au demandeur 
d'apposer sur le dit billet des timbres suppl^- 
mentaires au montant requis pour le valider, et 
que telle apposition a eu lieu depuis ; 

*< Considcrant que les parties out depuis ad- 
mis que le dit jugemcnt interlocutoire n'avait 
pas 6te rendu du consentement des parties, ainsi 
quil apparaitrait avoir ^te rendu k sa face 
meme; de sortf que le defendeur peut encore 
fiiirss valoir les raisons qu'il peut invoquerA ren- 
contre da dit jugement interlocutoire et de la 



Ugalit6 de Tapposition de tunbres BupplemeD- 
taires ; 

« Consid6rant que le Statat 45 Victoria, ch^. 
1, tout eu rappelant Facte 42 Victoria, chap. 
17, a fiut la reserve expresse de tans les droits 
que le dit Acte ainsi rappeU donnait anx parties, 
et qu*au nombre des dits dimts etait odui qoe 
le dit acte rapi^el^ accorde au portenr de boone 
foi d*un billet promissoire d'y apposer des tim- 
bres suppldmentaires, ell en est besoin snr U 
permission du tribunal, dans une cause peA- 
dante au si^et de tel billet proodssoire *, laqoelie 
r^erve de droits est d'ailleors conforme au droit 
conunun et aux r^les d'interpretation i^plica- 
bles k tons les Actes du Parlement ; 

** Considerant que le demandeur a prouve qa'U 
4tait dans les conditions fiavorables exigees par 
TActe 42 Victoria, chap. 17, pour poavoir Mre 
admis k fiuro Tappobition de timbres supple- 
mentaires, et que le defendeur, fiusear du dit 
billet, en fiiisant valoir Tinsuffisanoe des tim- 
bres par ses defenses, n'a fait quinvoquer son 
propre d6faut de se conformer k la loi lors d« 
la confection du dit billet ; 

« Bejette les d6fenses, maintient le dit juge- 
ment interlocutoire, et condanme le defendeur 
k payer au demandeur la somme de $200, com 
actuel, montant du billet promissoire," etc 

Judgment for the plaintiff. 

Dunlop ^ Lymanj for the plaintiff. 
IF. S. Walkerj for the defendant. 



SUPEBIOB COUBT. 



MoNTRKAL, March 31, 1883. 

B^ore LoRANGSR, J. 

The Canada Iwisthrrt k Aonrcr Co. v. 

Macphkrsoh. 

Procedure — Delay. 

When the delay to file preliminary pleas. Minder Art. 

107 C.C.P. expires upon a Sundaijf, Art. 24 

C.C.P, is held to apply, and the d^endaM ii 

allowed to file his preliminary plea onthend 

following day. 

The defendant filed an exception A la form 

upon a Monday,^which was the fifth day from 

the return of the writ. 

The plaintiffs presented a motion to dismiss 
the defendant's exception, on the gronod that 
the delay mentioned in Art. 107 C.CP. was not 
liable to extension ; the four days not being 
there designated as juridical days. 

The Court dismissed the motion with costi. 
Abbott, Tail ^ AbboUs, for pUintiffiB. 
Paradis ^ Chassi, for defendant, 
(a.T.H.) 
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THE SEDUCTION BILL. 

Mr. Charlton's Bill, making sednction a crim- 
inal offence, ( as well as the Incest Bill, ) has 
been pxtingoished in the Senate. The Minister 
of Jn«dce, Sir Alexander Campbell, spoke 
stroDglj and decidedly against the measure. In 
the course of an able argument the Minister re- 
fierred to communications which he had received 
^ from two of the'Ddost eminent judges in 
u Canada who have written voluntarily, without 
<- my suggestion, against the legislation con- 
« templated by this Bill." These judicial 
opinions are important, as it is possible that 
Rome ambitious legislator may be anxious to 
make a fresh attempt at this pernicious and 
ill-advised species of legislation. One of the 
learned judges says * — 

^ I see a bill reported by a select committee, 
and read a second time, making adultery and 
seduction criminal offences. I can hardly con- 
ceire any more dangerous step that could be 
taken in the present complicated state of society 
than to bring such matters within the scope of 
criminal legislation. It might suit a-primitive 
and simple state of society like that of the old 
Puritan comn^nities of New England. As an 
old Judge, alas, of many years' experience in 
tryiog civil and criminal cases, I look with un. 
disguised alann at the probable effects of such 
legislation on the world as it now is around us ; 
but to my mind the greatest objection to the 
propoaal (as I understand it), it is only a crime 
for punishment in the man and not in the wo- 
man. It is intelligible to declare that such 
offences are crimes, but it is absurd, to my mind, 
to declare that the criminality is only with one 
of the two actors. If it be a sin or a crime, the 
principals must be equally guilty. It is non- 
sense to declare that because the consequences — 
the shame and suffering — fall chiefly on the fe- 
male the sin or the crime is not equally with 
her as with him. Such one-sided legislation is 
an utter confusion of right and wrong, and a 
barie^que on discriminating jastice. I take a 
strong view, and look upon such one-sided legis- 
lation as tampering with immutable principles 



of right and wrong. Women should be made 
to understand that they must guard their own 
honour and chastity. As the law now is, they are 
too frequently the seducers and tempters, and 
then obtain, or their parents for them, damages. 
Give them the additional terrors of a criminal 
prosecution and the effect on public morals will 
be Indeed edifying." 

The other letter was summarized as follows 
by Sir Alexander Campbell : — 

" The other letter which I have points to a 
▼eiy grave danger which men are exposed to in 
their intercourse with women of this character, 
although it is not with reference to actions for 
seduction. The learned judge refers to a case 
where a young man was charged with rape on a 
young woman. The evidence of the woman 
was very clear ; she swore to the commission of 
the offence distinctly. On the part of the de- 
fence it was shown that for a month or six weeks 
after the offence they were in daily intercourse, 
visiting at each other's houses and dining and 
taking tea together without objection from the 
parents on either side. When the young woman 
found that she was pregnant, she accused the 
young man of a rape. The judge, on hearing of 
her conduct during the month after the offence, 
and that the girl had made no complaint even 
to her mother, charged very strongly for the 
defence, and said the jury should acquit the pri- 
soner. To his consternation they found him 
guilty. In such a glaring case he declined to 
pronounce sentence, and held the prisoner over 
for trial at the next assizes, and sent a copy of 
the evidence to me. He protests against this 
kind of legislation.** 

The Minister of Justice also declared that his 
own experience was not fiivorable to the bill. 

« I find (he said) that the bill which is now 
proposed is substantially the law in many states 
of the neighboring union, and in France and 
Germany. It is not the law in Great Britain or 
in any colony of the Empire, and I think we are 
bound to ask ourselves whether the state of 
morals in those countries, as far as we know, 
leaves anything to be desired on our pari ; whe- 
ther there is any evidence before the community 
-»not before the House — but whether we know 
as private citizens of any evidence leading us 
justly and soundly to the conclusion that the 
state of morals in those communities is higher 
and better than in ours. For my own part, I 
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feel bound to answer that question in the nega- 
tive. I do not pretend to have full information 
on the point ; I do not know that any of us have, 
or that statistics have been published on the 
subject, but so far as ordinary reading and the 
information which one can obtain in the inter- 
course of life can show, I feel bound to say that 
there is nothing in the state of morals in those 
countries for us to envy or which should lead us 
to the conclusion pointed to in this bill. So &r 
as our knowledge of the subject goes, there is 
no country, probably, where these offences pre- 
vail,/where the modesty of women is more justly 
celebrated than in Ireland, yet there is nothing 
there but the restraints of religion. Are not 
these restraints sufficiently strong to induce peo- 
ple to maintain a decent state of morals in this 
respect ; they have been found strong enough in 
the colonies of the Empire and in Great Britain 
itself. In the kingdom of England and Scotland, 
which do not, perhaps, in that respect staud on 
quite so high a level as Irel^ind, but still occupy 
a position leaving nothing to be envied in the 
States of the Union pointed out, or in Qermany 
or France, neither there nor in the colonies is 
there any disposition to change the law on this 
grave subject. That being the case, one is curious 
to understand, and if possible, to appreciate the 
motives which have induced people to believe 
that any good could be done by such a measure 
as this. The bill itself, I am bound to say, does 
not seem to be prepared with that thought 
which should have been given to such a subject. 
It seems to me (I do not desire to express it in 
any offensive way) to have been drawn for super- 
ficial reasons, and not drawn after that study of 
the question which is necessary to inspire con- 
fidence in a measure, and which would commend 
it to the Legislature. I have practiced at the 
bar for some years, and I do not remember a case 
of seduction which commanded the sympathy 
which an honest man would naturally feel for a 
betrayed girl. My experience has been rather 
the other way — thU these are cases of mutual 
and equal guilt, or cases where strong passion 
has carried away one or the other, or both of the 
parties.' 

SUPREME COURT DECISIONS, 

A number of cases from the Montreal District 
were decided by the Supreme Court on Monday 
and Tuesday last. In Harrington ^ Cone (6 



L. N. 148), the judgment of the majority of the 
Court of Queen's Bench has been reversed. A 
very important question was raised in this caw 
as to the position of the particolar legatee, 
when the property left to him is charged with 
a hypothec. The Supreme Court holds that the 
particular legatee is entitled to get the propeitT 
clear, and that the hypothec has to be dig- 
charged by the testator's general estate. In 
Bain ^ City qf Montreal (5 L. N. 76), the appeal 
was dismissed, Justices Henry and Gwynne di:^ 
senting. In Grand Trunk Railway Co. 4i ^'*i^ 
(5 L. N. 88), the appeal was dismissed. In 
Hudon Cotton Co. j* Canada Skipping Co.^ (5 L- S. 
309) the appeal was also dismissed, Jngticei; 
Foumier and Henry dissenting. Chief Justice 
Dorion and Mr. Justice Ramsay dissented from 
the judgment of the Court of Queen's Bench in 
this case. In Bank of Toronto tj* PerktnSr the 
appeal was dismissed, and in Giraldi ^ Bwqiu 
Jacques Cartier (5 L. N. 247), the judgment of 
the Queen's Bench was affirmed without co»1& 
the Supreme Court being eqtully divided. W(^ 
presume that in a case of this kind, leave to 
appeal to the Privy Council would t>e granted, 
if it were applied for. 
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COUUT OF QUEEN'S BENCH. 

Montreal, January 27, 1 883. 

DoRiov, C. J., Ramsat, Tbssier, Bast, JJ. 

Granqb (deft, below), Appellant, and Dr.Kci> 

McLbnnan (plff. below), Respondent. 

Promise qfsale — Condition —Default. 

Under (he promise qf tale set forth below^ the reh 

pondentf not being put en demeuse, did nst 

forfeit hia right to obtain a deed qf sale by kit 

failure to make the yearly payments agreed 

upon, or by his failure to ra^fy. 

The appeal was fi*om a judgment of the Su- 
perior Court, Montreal, (Papineau, J.)^ July 8, 
1881, maintaining the respondent's action, and 
condemning the appellant to execute a deed of 
sale in favor of the respondent, of a certain 
form in the parish of St. Telesphore, County of 
Soulanges. 

The appellant, a trader residing at CotesQ 
Landing, on the 7th December, 1874, by a pro- 
mise of sale, agreed to sell to the respondent 
the farm in question. The price was $1,200, 
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of which $500 was acknowledged to have been 
receired in cash at th^ passiog of the agree- 
menty and the balance of $700 was to be paid 
in seven equal annual instalments. The res- 
pondent was then a minor, but he was assisted, 
for the purposes of the agreement, by his fitther, 
who was present, and who promised to procure 
a ratification of the agreement by his son when 
he should come of age. It was to enforce this 
afirreement that the action was brought by the 
son, Duncan McLennan, and the judgment of 
the Court below sustained the suit. 

It was contended by the appellant that Dun- 
can McLennan was not entitled to claim the 
execution of the agreement, because it contained 
a cUnse to this effect : that if McLennan foiled 
or neglected to make the payments as they came 
due be would forfeit all right to obtain a deed 
of sale, and he would, moreover, forfeit all 
monies already paid and which might there- 
after be paid (which would then be considered 
88 rent of the farm), and the parties would be 
considered as lessor and lessee. Here was a 
i>pecific clause of forfeiture under certain cir- 
cumstances, viz, the foilure of McLennan to 
meet his payments punctually. The forfeiture 
bad been incurred. McLennan became of age 
in January, 1875, a month after the passing of 
the promise of sale; the first instalment be- 
came due in December, 1875 ; but McLennan 
failed to meet either it or subsequent instal- 
ments. Further, It was to be remarked that 
the respondent did not ratify the promise of 
sale at the time stipulated, viz., when he came 
of age, and this failure to ratify, it was con- 
tended, was fatal. It was also alleged that the 
promise ot sale was annulled by respondent's 
fiitber in 1879, and the circumstances showed 
the father intended to make the contract his 
own. It was not until 1880, nearly six years 
after he had come of age, that the respondent 
served a protest upon the appellant^ a&ing for 
a deed of sale. Lastly, it had been proved that 
the respondent had no interest in the suit, 
having transferred his rights, and he had not 
taken any part in the initiation of the pro- 
ceedings. 

For the respondent it was urged that he had 
berer been put en demeure to fulfil the terms of 
the agreement. The defendant had stipulated 
the right to have the bargain rescinded in the 
event of fiulure to pay the instalments. The 



plaintiff was a minor, and until his right had 
been declared forfeited he was always in time 
to ratify the promise of sale and ask for a deed. 
If the balance of price remained for a time 
unpaid it was through appellant's neglect, as 
he never demanded it. If it had been asked 
for it would have been paid, and the amount 
was tendered in good time. The pretended 
canoellation by the father was a nullity. As to 
the interest of the respondent, there was nothing 
pleaded on this head, and the point did not 
come up. The judgment of the Court below, 
it was submitted, should not be disturbed. 

DoBioN, C. J. (dissenting). This action is to 
compel the appellant to grant to the respondent 
a deed of sale of a farm situate in the parish of 
St. Theodore, in compliance with a promise of 
sale made before Legris, a Notary Public, on 
the 7th December, 1874. 

The appellant pleaded, that the respondent 
had not fulfilled the conditions of the promise 
of sale which had thereby become inoperative. 
The Superior Court has, however, maintained 
the action and condemned the appellant to give 
to the respondent a deed of sale indue form, and 
to deliver over to him the property claimed. 

The appeal is from this judgment. 

The circumstances which have given rise to 
the suit are as follows : 

By a deed passed before Legris, a Notary 
Public, on the 7th of December, 1874, the appel- 
lant promised to sell the £uin in question in 
this cause, to the respondent, then a minor, but 
assisted by Roderick McLennan, his ficither, who 
promised to have the transaction ratified by his 
son, when he should have attained the full age 
of twenty-one years. This promise of sale was 
made for the sum of $1,200, of which $500 were 
paid, at the time, and as to the balance of $700, 
the respondent promised to pay it to the appel- 
lant in seven yearly consecutive payments of 
$100 each, the first of which would fall due on 
the first day of October, 1876, with interest at 
the rate of seven per cent, per annum, to reckon 
from the first day of October, 1874. 

The deed contains the following provision, 
which has given rise to the present litigation :^> 

*< It is especially covenanted and agreed upon 
between the said parties hereto, that if the said 
Duncan McLennan makes regularly the said 
payments of one hundred dollars said currency, 
when they will fidl due respectively, together 
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with the intercBt, till the full payment of said 
sum of seven hundred dollars, then and in that 
case the said Thomas Grange will be bound, as 
he doth hereby bind himself to give the said 
Duncan McLennan a free and clear deed of sale 
of said farm ; but on the contrary, if the said 
Duncan McLennan fails, neglects or refuses to 
make the said payments when they come due, 
then the said Duncan McLennan will forfeit all 
right he has by these presents, to obtain a deed 
of sale of said herein mentioned farm, and he 
will moreover forfeit all moneys already paid 
and which might hereafter be paid, which said 
monies will be considered as rent of said fiirm, 
and these presents will then be considered as 
null and void, and the parties hereto will be 
considered as lessor and lee see.'' 

At the date of this promise of sale, Roderick 
McLennan was livirg on the &rm with the 
respondent and other members of his fiunily. 
The respondent became of age in the month of 
January, 1875, and continued to live on the farm 
with his father for about a year after he had 
become of age. He then left for the United 
States, where he still resides. He has not come 
to Lower Canada since he has left except once, 
on a visit of three or four days in the fall of 
1880 — (see Roderick McLennan 's deposition, 
appendix to respondent's factum, p. 7). 

The respondent never ratified the promise of 
sale, as he was bound to do, on his coming of 
age, and neither he, nor his lather Roderick 
McLennan have paid to the appellant any por. 
tion of the principal and interest accrued on 
the balance of $700 due on the price stipulated 
in the said promise of sale. The appellant has 
moreover been obliged to pay the municipal 
and school taxes and the seigniorial charges due 
on said property. 

After waiting for several years without re- 
ceiving either principal or interest, the appel- 
lant sought to get back the possession of his 
property, and on the 6th day of May, 1870, 
Roderick McLennan, who was still in possession 
of it, and who it seems had furnished the $600 
which had been paid to the appellant, when the 
promise of sale was passed, consented to reslli- 
ate the same and to give up to the appellant 
possession of the &rm, on condition that he 
should be allowed to occupy the house till the 
1 st of November following (18 79). A deed was 
passed to that effect. 



Subsequently Roderick McLennan refused to 
give np the possession of the house, and the 
appellant obtained a judgment of ouster and 
finally recovered the poisesnon of the house also. 

It was not till the 23rd of October, 1880, after 
the appellant had been in possession of the fium 
for nearly eighteen months and of the house for 
about a year, that a tender was made to him in 
the name of the respondent, of the sum of 
$997 . 31, as the balance in principal and interest 
of the price stipulated in the promise of sale of 
the 7th of December, 1874. 

This tender was made through a notary and 
was accompanied by a demand on the appellant 
to grant to the respondent a deed of sale in the 
terms of the promise of sale. 

The appellant having refused to comply with 
this request, the respondent has brought this 
action whereby he renews his tender, and claimi 
that the appellant be ordered to give a regular 
deed of sale of ihe property in question, and to 
deliver him the possession of the same. 

Upon the return of the action, the appellant 
by a dilatory exception demanded security for 
costs and a power of attorney from the respond- 
ent, as residing in the United States. This 
demand was complied with, and then the 
appellant filed a plea to the merits setting 
forth, that the respondent had not ratified the 
deed of the 7 th of December, 1874, on his be- 
coming of age as required by the said deed, and 
that he had fiiiled to make any of the payments 
therein mentioned, and that he had thereby 
forfeited any right to claim a deed of sale ; that 
Roderick McLennan who had promised to have 
the said promise of sale ratified by the zespond- 
ent, had by deed of the 6th May, 1879, annulled 
and cancelled the said deed of sale, and that the 
appellant had been compelled to pay $39 .80 for 
municipal and school taxes and seigniorial does 
accrued on said fium, and also $40 for neoessazy 
repairs and $46.70 for legal expenses; and 
finally that the tender of the respondent was 
incomplete and insufficient. 

To this plea the respondent answered that he 
was never asked to pay the balance of the price ; 
that the forfeiture could not be claimed untU 
all the instalments had become due, and he 
had failed to pay them and the interest thereon ; 
that he had always been ready since be had 
become of age to ratify the promise of sale, but 
was never asked to do so ; that he never autho* 
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rised the cancellation of the promise of sale by 
Roderick McLennan, which was obtained by 
frand ; that oi to the taxet and teigiUorial duesj he 
994 never informed that appellant paid the same, and 
that in any eau eueh taxes and dues should have 
been paid by Roderick McLennan who voas in the 
occupation (^ the farm until evicted by the appellant^ 
and who would have paid him ; — that the proceed- 
ings in ejectment against Boderick McLennan, 
conld in no way affect him, as he was not a 
party to the suit and he conld not be liable for 
any costs incurred, and that such proceedings 
were only part of the same fraudulent design 
of the appellant to deprive the respondent of 
the property by indirect and fraudulent means ; 
that when the tender was made to appellant, he 
fully admitted his obligation to convey the 
fium to the respondent, aud promised to do so, 
only demanding the reimbursement of certain 
taxes and dues, which respondent, although not 
bonnd to pay, yet offered to do so, in order to 
remove all difficulties and to leave no pretext 
to the appellant for withholding the convey- 
ance of the £ann. 

After the issue had been joined and the 
parties had proceeded to their enquete^ the res- 
pondent made an additional tender of $31.60 
for taxes and seigniorial dues paid by the ap- 
pellant, and at the same time offered to pay the 
$40 alleged to have been laid out in repairs if 
the Court should so award. 

Several incidental points have been raised in 
this case, but the only really important question 
in issue ia as to the effect of the stipulation 
contained in the promise of sale, that if the 
respondent fiuled, neglected or refused to make 
the seveial yearly payments of $100 and interest 
agreed upon, when they became due, he should 
forfeit his right to obtain a deed of sale, and 
^rfeit the monies he had paid, which should 
be considered as null and void, and the parties 
considered as lessors and lessees. 

The respondent contends that this promise 
of sale having been accompanied by tradition 
and actual possession, was under art. 1478, C. 
C, equivalent to a sale, which could only be 
dissolved by a judgment at the instance of the 
appellant. The appellant, on the other hand, 
claims that the promise is to be governed by 
the conditions attached to it, and that the 
&ilare of the respondent to ratify the promise 
of sale when he became of age and to pay the 



instalments on the balance of the price, as 
they became due, operated in the terms of the 
deed as a forfeiture of the rights of the respon- 
dent to acquire the property in question. 

Art 1478 C.C. applies to an ordinary and 
unconditional promise of sale. Here the parties 
have attached to their transaction a perfectly 
legitimate condition, the object of which was 
to enable the appellant to recover back the pos- 
session of his property by the simple process aa 
between lessor and lessee, without having re- 
course to the expensive proceedings of a sheriff^s 
sale, or to that of an action en risohUion de vente 
in default of payment of the price of sale. The 
parties have in effect declared that until the 
respondent should pay the $700 remaining on 
the stipulated price of sale, he should be the 
tenant of the appellant, and the $500 paid 
should be taken in payment of the rent, and 
that if the balance of $700 and interest was 
regularly paid as the several instalments became 
due, the respondent should then be entitled to 
claim a deed of sale of the property leased. 
Art. 1478 G. C. does not apply to such a con- 
tract, as it was well decided by the Court of 
Beview in the case of I^oel v. Laverdi^e and The 
British America Land Co., opposants, (4 Quebec 
Law Rep. 247). If we consider the deed of the 
7th of December, 1874, not^ as a lease with a 
right to the lessee to purchase, but as a promise 
of sale followed by possession, it cannot be 
denied that the promise was made subject to 
the condition on the part of the respondent of 
paying the balance of the price by instalments, 
and that default of paying any of the instal- 
ments when tbey should have been made, de- 
feated any right the respondent could otherwise 
have claimed, and this without the necessity of 
any demand to ann^U the deed. 

£ven before the Code, when all such clauses 
were considered as comminatory and required 
a judgment to discharge the promissor, Pothier 
in his treatise, de la vente^ No. 480, 4th paragraph, 
s^ys: "Quoique je n'aie pas obtenu de sen- 
(< tence, s'il s'est passo un tems considerable, il 
" en pent rSsulter une presomption que les par- 
" ties se sont d6sist6es tacitement de cette con- 
« vention." 

Troplong, vente. No. 132, commenting on 
art. 1589 of the French code, says : 

^ Puisque la promesse de vente est 6quiva- 
u lente It la vente, il fout dire qu'elle est sus- 
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<< ceptible des mdmeB conditions sospenBives et 
" r^flolutoires que la vente II est mSme asBez 
<< ordinaire qu'elle soit conditionnelle ;" and at 
No. 134, the author adds: "si celui k qni la 
<* promesse a M &ite ne so prSsente pas k 
" l'6poque iadiqu6e pour passer contrat, il faut 
^ distinguer s'il y a un terme indique ou bien 
« si la convention ne porte pas do dSlai." 

'< Dans le premier cas, la convention est reso- 
^ lue de plein droit et le promettant est d^age. 

<' Dans le second cas, il jaut suirre la marche 
" que nous avons trac6e au No. 117." 

In the present case, the appellant was only 
bound to sell and to give a contract of sale to 
the respondent, in case the latter should ratify 
the promise of sale on his attaining the ago of 
twenty-one years, and pay the balance of the 
price of sale at the periods fixed by the contract. 
He has neither ratified the contract, nor paid 
the instalments on the price as they became 
due, and therefore, the appellant was ipso faeto 
discharged from the obligation to give him a 
title deed. It is unnecessary to discuss the 
the pretention of the respondent that his right 
to obtain a deed of sale could only be forfeited 
after he had failed to make all the payments 
mentioned in the promise of sale ; there is no 
pretext whatsoever to sustain such a preten- 
tion ; — The stipulation is plain and applies to 
the &ilure to pay any one of the instalments 
mentioned in the deed. 

Laurent, vol. 24, No. 25, speaking of a con- 
ditional promise of sale, says : 

"La promesse de vente peut-elle dtre finite 
" sous condition ? L'afiirmative n'est pas dou- 
« teuse : I'art. 1854 le dit de la vente, et la pro- 
" messe bilaterale vaut vente. II faut en dire 
" autant de la promesse unilat^rale, elle forme 
" aussi un contrat ; done elle pent ^tre faite 
« sous condition. On applique, dans ce cas, les 
" prlncipes qui rdgissent la condition .'' 

" La promesse de vendre se trouve sourent 
" ajout6e k un bail comme promesse de vendre 
" sans que le preneur promette d'acheter ; la 
" promesse peut aussi ^tre bilaterale, soit pure 
" et simple, soit sous condition." 

" Si la promesse de vente ^tait bilaterale, et 
" pure et simple, quoiqu'ajournde k la fin du 
" bail, par exemple, il y aurait vente et trans- 
" lation de propri6t6. Partant I'lndemnit^ (due 
<< pour expropriation) appartiendrait k I'ache- 
« teur. Mais que fiiut-il decider si la promesse 



« est conditionnelle ? La vente ocmditionnelle 
" ne trsnsf^re pas la propriety, tandis qne U 
it 7ente k terme la transl&re. Tout depeodra 
u done de Tinterpr^tation du cwntrat Est-fl 
« conditionnel, rindemnit^ sera dae, et Taohe- 
" teur ne peut la r6clamer parce qn'U n'j a 
<< pas encore de vente." 

This is a good test, and it cannot be serioiLslj 
contended that in case ot ezpropriatioii, thf^ 
respondent could have claimed the indemnitj 
if he had not yet paid the price to the appellant 

The error of the Court below is to have con- 
sidered the deed of the 7th of December 1874 
as a real sale subject to a revocatory condition, 
in case of non payment by the respondent of 
the purchase money, instead of a mere promise 
of sale depending on the payment of the price 
by instalments as a condition precedent or 
condition nupenHve^ (art 1079-1081-1083-1087) 
which, not having been fulfilled within the 
delay fixed by the parties, annulled de piano the 
promise of the appellant to execute a deed of sale. 

The respondent has all along treated the 
stipulation as a revocatory clanse, and the 
authorities which he cites, are all applicable 
to the resolution in defoult of payment of the 
price of a complete sale, without noticing that 
here, the sale was only to take place, if the res- 
pondent paid the balance of the purchase money 
within certain specified terms. 

The difference is clearly explained by the 
writers. 

Aubry k Rau, vol. 4, § 302, p. 75 — sect B, 
say : ^ La condition suspensive venant k de- 
" faillir, I'obligatiou et le droit qui y est corrt'- 
« lati( sont ipto facto^ k consid6rer comme 
" n'ayant jamais exist6. Ainsi, par exemple, 
<( I'acqu^reur qui aurait et6 mis en possession 
« de la chose par lui acquise soua condition, 
" serait obligS de la restitner avec tons see acv 
<' cessoires et avec les fruits qu'elle a prodaits." 

Larombi^re, vol. 2, p. 1 18, nos. 1, 2 et 3, or art 
1176 ft 1177 of the French;Code, and p. 120, no. 6. 

The respondent has invoked in support of his 
pretensions, the answerwhich Gladu, the notarr, 
has inserted in his protest as given by the ap- 
pellant to the tender made to him on behalf of 
the respondent : but the appellant having refused 
to sign the pretended answer, it cannot be in- 
voked against him. The art. 1209 C. C. has an 
express provision to that effect, and on this point 
I believe the Court it unanimous. The notaij'i 
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declamtlon cannot give anthenticity to such an 
answer, it is clear that it cannot be proved by 
witnesses, as the reppondent has attempted to do, 
for sQch evidence would be a clear violation of 
art. 1233 of the Civil Code;^ven if such 
evidence was admissible, it is clear from what 
transpired on the occasion referred to, that no 
new agreement was entered into between the 
parties, and neither the tender nor the action are 
predicated on any such new agreement. 

The deed of the 7th December, 1874, merely 
conveys to the respondent the right to occupy 
the farm in question, as the tenant of the ap. 
pellant, oouplod with a promise of sale on the 
part of the appellant, should the respondent pay 
regolarly within the time specified the several 
instalments of $100 each and interest to com- 
plete the stipulated price of $1,200, and the res- 
pondent having foiled to pay any of the said 
instalments, his right to claim a deed of sale has 
lapsed. And in the view I take of this case, it 
13 quite inunaterial whether the lease or license 
of occupation precedes or follows in the deed, 
the promise of sale. It is said, however, that 
there could be no lease as there was no rent 
fixed. This is not correct, for art. 1605 specially 
pTorides that persons holding real property by 
KQiferance of the owner, without lease, are held 
to be lessees, aud bound to pay the annual value 
of the property. This shows that there can 
be a lease without any agreement as to the 
amount of the rent, which in such case is to 
be detennined by the annual value of the pro- 
perty leased. It is not necessary to decide here 
whether the five hundred dollars paid by the 
respondent are altogether lost to him, or if as is 
more likely, they are forfeited only to the extent, 
as it seems to have been intended, of the annual 
value of the property during the time the appel. 
lant was deprived of it ; the action not being to 
recover any portion of these $500, bul to recover 
the property itself. 

Even if the condition as to the payment of 
the price could be considered as a revocatory 
condition, it cdnld not avail the respondent to 
compel the appellant to grant him a deed of sale, 
for according to the authority of Pothier, No. 
480, already cited, it was not necessary under the 
circumstances of the case, that the appellant 
should have obtained a Judgment discharging 
him of his obligation. This author says, that if 
a long time has elapsed, a presumption may re- 



sult that the parties may have tacitly desisted 
from their stipulation. In the present case, the 
appellant has been nearly five years without 
ratifying the promise of sale, as he was bound 
to do, to, arvail himself of its conditions ; he 
almost immediately after becoming of age, left 
the country without any inteLtionto return, and 
has since resided abroad ; he never fulfilled any 
of his obligations, and has paid none of the six 
instalments that became due before the institu. 
tion of the present action, nor any part of the 
interest accrued thereon : he did not even pay 
the ordinary municipal and school taxes and the 
seigniorial dues which were payable on the pro^ 
perty. The only party whom he left in possess, 
ion of the farm, was his father who from all the 
circumstances, seems to have been the i>arty 
really interested in this promise of sale, since 
the $500 paid appears to have been provided for 
by him, and he is the party who having prom* 
ised to have the dee i ratified by his son, and 
who was left in possession of the £nrm, has con. 
sentcd to the resiliation of this promise of sale, 
and has delivered the property over to the appel- 
lant. If there is any case in which a party may 
be presumed to have desisted from a promise of 
sale, without requiring an adjudication to that 
efi'ect from a Court of Justice, it is certainly in a 
case like this where the party has withdrawn 
permanently from the jurisdiction of the courts 
which he now invokes, and by his own conduct, 
has rendered it almost impossible except at a 
great sacrifice, to obtain that order of cancella- 
tion which he alleges, was necessary to deprive 
him of his pretended right to claim the property 
from the appellant, notwithstanding his own 
laches. If his claim is valid now, why should 
it not still be valid after twenty-nine years' 
absence, when the property might have doubled 
and trebled in value and when the appellant to 
protect it, would have been compelled to dis- 
burse large sums of money, or might have 
parted with it in good faith ? The equitable rule 
laid down by Pothier, seems to have a special 
application to the circumstances of the present 
case. 

The respondent may possibly claim that in 
leaving the country, he has not abandoned the 
possession of the property, but left it in charge of 
his father. In that case, the father would have 
been his constituted agent, and the abandonment 
which he made to the appellant, would under the 
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circumstances be considered as an act of good ad- 
miniHt ration and be bicding on the respondent. 

It is not iiowever on these grounds that I base 
my dissent from the judgment about to be 
rendered. It is on the broader ground, that the 
condition precedent on which the promise of 
sale was made, was not accomplished by the 
respondent within the specified delay, and the 
appellant has thereby been released from the 
ob!i».ation entered into to sell the property to 
the respondent in case he should fulfil his 
ot ligation. I would therefore reverse the judg- 
ment of the Court below, aud dismiss the ac- 
tion of the respondent. 

Ramsat, J. On the 7th December, 1874, the 
appellant entered into a deed with respondent, 
tlien a minor, but assinted by bis fitther, one 
Roderick McLennan, by which he promised to 
sell to the respondent a < ertain tnrm tor $1,200, 
on account of which he acknowledged to have 
received $500, and the bHlance wa> to be paid ia 
sums of $100 aud interest at seven percent, the 
first of these instalments to tiall due on the Ut 
of October, 1875, and the interest to be calcul it- 
ed from the Ist October, 1874. 

The presence of the father at the passing of 
the deed was that he might undertake " to lmv« 
hirt said son ratify these presents when he will 
come to the full age of one and twenty years." 

The deed then went on : " It is especially 
covenanted and agreed, etc." (See clause printed 
above) : 

Duncan McLennan came of age in 1875, hut 
never got possession of the farm under the pro- 
visions of this deed, but Roderick McLennan did, 
and remained in possession of the house at all 
events till June, 1880. 

On the 6th May, 1879, the appellant and Rod- 
erick McLennan made a deed by which they 
cancelled the deed of promise of sale, and agreed 
that the $500 should be for the rent of the 
premiscfs up to that time. The appellant then 
brought a suit to evict Roderick. 

After the eviction of Roderick McLennan the 
respondent protested the appellant and demand- 
ed a deed for the farm tendering him $997.31 as 
for the capital of $700 and interest, and offering 
to supplement the same if need be. 

The appellant agreed, it is alleged, to accept 
this offer if the seigniorial dues and taxes were 
paid, but without stating the amount. The res- 
pondent then wrote to the appellant, desiring to 
know the amonnt so due, but the appellant M it d 
to declare the amount, and in effect did not make 
it known till the 10th March, 1881, at enquSte. 

Duncan McLennan then sued the appellant, 
repeating his tender, and deminding a deed, and 
to be put in possession of the farm. 

The appellant met this action by five propo- 
sitions : 1st. The instalments were not paid 
when due, and therefore the original deed be- 
came only a lease. 2nd There was no ratifica- 
tion when the lespondent came of age. 3rd. 
The deed was cancelled according to the terms 
by Roderick, who as prSte^ori had a right to can- 



cel. 4th. That respondent has no interest in the 
farm. And 5th, that the tender was losafficieDt. 

The first and third of these propositions alooe 
appear to me to merit conslderatioD. Tlie 
ratification of the deed was in the interest of the 
appellant, and he had a right to require it of 
renpondent iA> soon as he was of age, but not 
before. This is all the deed says. The appel- 
lant having contracted with Dancan hia no 
right to raise the question of Dancan*s interest 
in the way he has done. He may perhaps bare 
some rights as against Roderick, and throngh 
him against respondent ; but Roderick was not 
put en eausej and the matter, if any, is not pleaded. 
If respondent be right as to the first qnestion, the 
tender appears to me to be sufficient for the rea- 
sons given in the judgment of the Court below. 

If the third proposition be correct, and be 
applicable to a case like the present, it will be 
unnecessary to consider the effect of this caiiom 
deed. There can be very little question, I think, 
that the general principle invoked by the appel- 
lant is true. If A warrants («e parte farU) that 
B will do a thing, A binds himself to its perform- 
ance ; and this is equally true whether B at the 
time be ineapabU^ or A acts without authority 
from B. Nor can it it be doubted, I think, that 
so long as the ehotee eotU enti^ret, A can discharge 
himself of his obligation by cancelling the deed. 
When, however, it appears that the ineapahU has 
paid or done something in execution of the con- 
tract I can hardly understand how any act of 
the warrantor or of the other party can set aside 
the deed without reurving kit righta. 

Of course, if the protest and answer are prored. 
it would strengthen respondent's case; for it 
would be an acquiescence in respondent's p^^ 
tensions. But speaking for myself I do not 
think the answer is proved. It is not signed, 
(Art. 1209 G. C ) and I do not think any verbal 
evidence could be received under our law to es> 
tablish a title to a property of this value. 

Allusion was made to the case of Munroi 
Dufreene. This case is not in point In Mwro 
j' DufrtvM there was a mere promise ot the re- 
fusal of certain property up to a certain day, that 
day having passed the obligation was at an end. 
I am not aware that an option of that sort, where 
nothing passed, was held to be of a natare to 
require a vme en demeure. It would be serioQi}/ 
inco ivenient if it did. 

I am therefore of opinion that there was oo 
cancellation of the deed, and that Daucm 
McLennan's ratification was en tempt utile. This 
seems to me to bj the whole question, for the 
tact of Duncan McLennan \>;sing out of the 
country could not possibly destroy his rights 
If he had a right to be put en demeure^ this mast 
be done, and a deed with an unauthorised persoQ, 
as Roderick McLennan was, could not affect this 
right one way or the other. I am to confirm, aod 
this is the opinion of the minority of the Coart 

Judgment confirmed. 

DotUre ^ Joteph for the appellant. 

Dttvidton ^ Crott fbr the respondent 
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LAW FACULTIES, 

A Faculty of Law has been established in con- 
necttion with Dalhousie College, Hali&z, N.S. 
Tfae first chair has been endowed to the extent 
of $2,000 per annum, through the liberality of 
Mr. Geo. Mnnro, a New York pnblisher. B. C. 
Weldon, A.M., has been appointed to the chair. 
It is proposed to group around this central chair 
nnmerous lectureships, so as to make a complete 
^olty. Bereral of the leading legal practition- 
ers of Hali&x, and at least one judge of the 
Supreme Court, have promised their co-opera- 
tion. A chair, to be called the « Qale Chair,'' has 
also been established in connection with McGill 
Law Faculty, the late Mrs. Andiew C. Stuart, 
a daughter of the late Judge Oale, having left 
$25,000 for that purpose. 



JUDICIAL CHANGES. 

Lord Justice Brett (not Mr. Horace Davey) has 
been appointed to the yacancy caused by the 
death of Sir George Jessel. Mr. Justice Fry is 
transferred to the vacant Lord Justiceship. Mr. 
Jiutice Deasy, Chief Justice of the Irish Court of 
Appeals, died May 6, aged 71. Mr. Justice Deasy 
was appointed Solicitor General for Ireland in 
1859, and in 1861, was nonunated Boron of the 
Exchequer, from which position he was subse- 
quently promoted to the Chief Justiceship of the 
Court of Appeals. Judge Lawson succeeds to 
the seat occupied by Mr. Justice Deasy as Jus- 
tice of the Court of Appeals. 

It has been stated, we know not with what 
tmth, that sereral prominent lawyers have re- 
cently declined judgeships. Gossip says that 
8ir Farrer Herschell refused, because he is mak. 
ing a fortune at the bar, and that Mr. Horace 
Batey is equally reluctant to go on the Bench, 
because he is earning $100,000 a year, and sees 
no good reason for descending to $25,000. The 
history of the past century, however, is full of 
instances ol men giving up the most lucrative 
practice for the dignity of the bench. 



NEW BOOKS. 

Droit Cbhunsl deb Arristations, comprenant 
un Index detail 16 des ofifenses criminelles et 
leur classification, par B. A. T. de Montigny, 
Ecr., Recorder de la c\%h de Montr6al, A. 
Periard, Publisher, 71 St. James Street. 

Mr. de Montigny, within the compass of less 
than 200 pages has brought together a copious 
store of very useful information relating to 
criminal offences. The learned author, after 
remarking upon the importance to peace officers 
and others of correct information with regard 
to initiatory proceedings in criminal matters, 
adds: "Nous avons mdme Tespoir que cette 
6tude, qui parait modeste, et qui pourtant a 
exig6 de nous de grandes recherches, sera utile 
aux juges de paix, k qui incombe g6neralement 
le devoir d'toxettre des mandats d'arrestation, 
et mdme aux juges des cours 8up6rieures qui 
ont Ik examiner si souvent les causes et les 
consequences d'arrestations. Dans ce but nous 
examinerons quelles personnes peuvent fiure 
des arrestations et en quel cas el les peuvent les 
op6rer; et poor cela il nous font distinguer 
quelles offenses wmifiUmiM(/elonie») ; lesquelles 
sont diliU (mudetneanors) ; lesqd^Ues sont de 
simples contraventions, et lesquelles sont pun- 
issables par voie de mise en accusation (tiufieto- 
ble)t ou punissables par voie de conviction 
sommaire hors des sessions (summary eonmetian 
out (/ teuioru)f cor suivant que les offenses sont 
classees dans i'une ou Fautre de ces categories 
les arrestations se font par diff(6rente8 personnes 
et de diff6rentes manieres." 

The index comprises 140 pages. The author 
also devotes 45 pages to the following subjects : 
Art. 1. Who may arrest without warrant 

2. By whom the warrant jnay be executed. 

3. When and where the arrest may be made. 

4. How the arrest may be effiscted. 

The work is executed with care, and indicates 
considerable research. It will doubtless be 
welcomed by the profession and others as a valu- 
able guide in criminal proceedings. Copies may 
be obtained from Mr. A. Periard, 71 St James 
Street, Montreal. 



A DlGKST OF THB LaW OF CrQCINAL PrOOBDTTRI 

IN Indictablb Offrnobs, by Sir James Fits- 
James Stephen, K.C.S.I., D.C.L,, A Judge of 
the High Court of Justice, Queen's Bench 
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Bivirion, and Herbert Stephen, Esq., LL.M.| 
Barriflter-at-Law. London and New York, 
Macmillan k Co. Montreal : W. Drysdale 
ft Co. 

Mr. Justice Stephen, in addition to bis judi- 
cial duties, has, with wonderful energy, applied 
himself of late to the completion of his series of 
works on criminal law. We noticed in a recent 
issue bis brilliant and elaborate history of 
the Criminal Law, in three considerable toI- 
umes, the most complete work of its kind. The 
learned Judge has also in press a new edition of 
his Digest of the Criminal Law, and a fourth 
edition of his Digest of the Law of Evidence 
has recently been put forth. The series is com- 
pleted by the work now before us, a Digest of 
the Law of Criminal Procedure. It is anything 
but voluminous, for the entire work, including 
the Index, is comprised within 230 pages of fi&ir 
clear type, but every lawyer knows that the 
labour of compiling so compendious and lucid 
a digest is much greater than the preparation 
of a bulky treatise. The arrangement is very 
orderly and systematic; in fact, this digest 
might serve the purpose of a Code. The sub- 
jects are treated in the following order :— 

Part I. E^nt of the Criminal law with re- 
gard to place, persons, and time. 

Part II. The Constitution of the Criminal 
Coui-ts. 

Part III. Arrest, examination before Justices, 
and committal of offenders with proceedings 
incidental thereto. 

Part IV. Extradition, Foreign offenders, and 
return of fugitive criminals from British poss- 
essions. 
Part V. Accusation. 
Part VI. Criminal Pleading. 
Part VIL Arraignment — ^Trlal — Appeal. 
Part VIII. Costs— Bewards — Restitution of 
Property. 

The wurk will commend itself to the lawyer. 
Nowhere else can be found so clear, complete 
and authoritative a statement of English Crimi- 
nal Procedure. That the learned author should, 
amidst the enormous labors of an English Judge, 
have been able to do such good work is ground 
for astonishment. Mr. Herbert Stephen, his 
lordship's son, has aided him in the preparation 
of the volume. 

The work is for sale by Messrs. W. Drysdale 
& Co., Montreal. 



NOTES OF GASES. 



JUDICIAL COMMITTEE OF THE PEITY 

COUNCIL. 

March 8, 1383. 

Before Lord Blackburn, Sm Barves Peacoci, 
Sir Robert P. Collier, Sir Richard Cored, 
Sir Arthur Hobhouse. 

Elliott et al., (pl€b.) Appellants, and Lo&d it 
al., (delts.) Respondents. 

Charter party — Demurrage — Prompt detpatch. 

Held {rtvening the judgment of the Q, B^ 5 A 3. 
124), that want o/di'igenee on the part i^ lAt 
leseees {defendants) was established, Ike tkia^ 
which occurred in loading the vesui Ui^ 
caused by the deficiency of coals at ikt port, 
and not by the necessity of taking turn accffrd- 
ing to the custom of the port. 

Per Curiam. This is an appeal from a judg- 
ment of the Court of Queen's Bench for Lover 
Canada, in the Province o! Quebec (App-eai 
Side), in an action by the appellants agaiibl 
the respondents to recover damages in the 
nature of demurrage for the detention of tfce 
appellants' ship, the " Gresham," at Sydney, >. 
S., whither she had gone to load under a charter 
party dated the 12th of June, 1872. Mr. Justicf 
Torrance, as the Judge of the Superior Ca-rt 
for Lower Canada, Province of Quebec, Distri<t 
of Montreal, on the 2l8t May, 1880, decided 
that the " Oresham " was unduly detained for 
seventeen days, and condemned the defendant^ 
in £850 damages, with interest and costs. Ttis 
decision was reversed on the 2l6t of Harcb, 
1882, by three of the judges of the Court of 
Queen's Bench (Appeal side), one Judge, Mr 
Justice Cross, dissenting. 

No objection was made in this appeal to tli« 
amount of the damages, and it was agreed be- 
fore their Lordslups by the respondents' coansc! 
that, if the appellants are entitled to recovt^r 
damages, they are to be calculated for seTenteea 
days at the rate of £50 per day, as was adjudged 
by Mr. Justice Torrance. 

The appellants were the owners of a stpsffl* 
ship called the << Gresham,'' and the defendant? 
were merchants trading at Montreal under tho 
firm name of Lord, Magor & Monn. Od the 
12th of June, 1873, the plaintiffiB, through Mr 
John G. Sidey, their agent at Montreal, eotered 
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into a charter party with the defendants for the 
hire of the » Gresham,'^ then at Liverpool. The 
material part of it is as follows :^- 

^ It is this day mutually agreed between J. 
G. Sidey, of Montreal, agent of the good steam- 
ship or vessel called the « Gresham,'* whereof 

is master, of the measurement of 

1801 — 1162 tonUi or thereabouts^ now in Liver- 
pool, of the one part, and Messrs. Lord, Magor 
k Mann, of Montreal, that the said ship being 
tight, stannch and strong, and every way fitted 
for the voyage, shall, with all convenient speed, 
ml and proceed to Sydney, or other port, or so 
Dear thereunto as she may safely get) and there 
load from the &ctors of the said merchant a 
fall and complete cargo of coals, taking her 
turn with other steamers, but taking precedence 
of sailing vessels, and receive prompt despa'ch 
ill loading and discharging, and to load and 
discharge always afloat*' 

The *<Gresham," under the command of K. 
G. Bulkeley, the master, proceeded from Liver- 
pool to Sydney, and arrived there on the morn- 
ing of Saturday, the 19th of July, 1873, when 
the master, about 9 a.m. on that morning, 
notified to Messrs. Archibald k Co., of Sydney, 
the agents of the charterers there, that she was 
ready to receive and load her cargo under the 
charter party. On the 25th of July a few bunker 
coals were shipped, but no cargo coals were 
shipped on board the *< Gresham " until the 4th 
of Aagusty on which day she began to take in 
cargo coals, and finished loading on the 13th. 
She was then compelled to leave with less than 
her fall cargo by 300 tons, but no question 
Arises as to this. 

The appellants in their declaration alleged 
that the defendants did not according to the 
terms of the charter party load the << Gresham ^ 
with a full and complete cargo of coals, taking 
her turn with other steamers, but taking pre- 
cedence of sailing vessels, and afford and give 
the said steamship prompt despatch in loading 
her cargo of coals. And the defendants by 
their plea averred that they complied with the 
conditions of the charter party, and that the 
<< Gresham" had her turn with other steamers, 
taking precedence of sailing ^ vessels, accord- 
ing to the rnstom and usage of the port of 
Sydney, and had prompt despatch in loading 
at Sydney. 

The material evidence upon this matter is 



that of Mr. Frederick N. Gisbome, the only 
witness called for the defendants, and the 
entries in a shipping book of which he produced 
a copy, and which, he said, contained a com 
plete history of the business done during the 
period to which they relate. Mr. Gisborne 
stated that he was the engineer of two or three 
coal companies at Sydney ; that all vessels load- 
ing from the mines he was attending to were 
of necessity reported to him, and no other 
person had any right to enter reports of vessels. 
Each vessel was put down in turn in the book 
at the time it was reported, and they were 
loaded in that order. None ot the steamships that 
were berthed or reported after the " Gresham " 
were loaded before her, and the <* Hibernia " be- 
ing reported before the " Gresham," was loaded 
before her. They gave the »* Gresham" coal 
as fast as they could deliver it — as Jhst as 
fiEicilities of the mines would allow ; the facilities 
of the pier were greater than the production of 
the mines, and the vessels could have been 
loaded in a shorter time or with more despatch 
if the fieicilities at the mines had been better. 

The following is a copy of the entries in the 
shipping book: — 

" Extracts from Shipping Book. 
"1873. 
** SS. Kangaroo— Telegraph Cable Fleet. 

'< Commenced loading, 19th July. Completed, 
24th. Cargo, 761 tons. 

«*S8. Gresham — Report, 22nd July. Com- 
menced loading, 25th. Completed, 13th August. 
Cargo, 1,830} tons. 

" Schr. Heroine — Arrived, 22nd July. Loaded, 
24th. Cargo, 120 tons. 

« Schr. Fear Not— Arrived, 24th July. Load- 
ed, 25th. Cargo, 62 tons. 

" Schr. Trial— Reported, 25th July. Loaded, 
26th. Cargo, 41 tons. 

«« SS. Hibemia^Telegraph Fleet. 

** Reported, 19th July. Commenced loading, 
30th. Completed, 5th August. Cargo, 1,901 
tons. 

"Schr. Rebecca Ann— Arrived, 31st July. 
Loaded, Ist and 2nd August. Cargo, 192 tons. 

"SS. Alpha — Completed discharging, 1st 
August. Commenced loading, 7th August. 
Completed, 16th. Cargo, 1,959 tons. 

« SS. R. M. Hunton took 143 tons bunker coal 
6th and 7th August. 

"SS. Crosby took 234 tons bunker coal llth 
ftnd 16th August" 
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It was explained by Mr. Glsbome that the 
three schooners, "Heroine," «Fear Not" and 
<< Trial/' occupied inside berths where no large 
steamers conld lie, and the loading of them did 
not interfere with the loading of the larger 
vessels. But the ** Hibemia," which was re- 
ported on the 19th July, did not commence 
loading until the 30th, and between the 24th 
and 30th only three small cargoes of 120, 62 
and 41 tons respectiyely, were loaded, yis., on 
the 24th, 25th and 26th. No coals were loaded 
on the three following days, and the loading 
of the "Hlbemia's cargo" of 1,901 tons was 
completed between the 30th of July and the 5th 
of August. The loading of the « Gresham's 
cargo," 1,830} tons, was completed between the 
4th and 13th of August, only a few bunker 
coals having been loaded on the 25th of July. 
These dates show the time within which it was 
possible to load the cargoes if the coals had 
been ready. 

The arrival of the << Gresham " having been 
notified to the defendants' agents on the 19th 
of July, the plaintiffis were, by the terms of the 
charter party, entitled to a full and complete 
cargo of coals on that day. The respondents' 
counsel did not dispute that when the' ship is 
ready to load the charterers must have a cargo 
ready, but he contended that they were not 
bound to do anything till the ship was in her 
turn, and it was not shown that she did not 
begin to load before the 5th of August because 
the cargo was not ready. The &ct8, however, 
are, that the defendants employed the same 
person, the agent of the coal companies, to load 
the <' Gresham " as was employed to load the 
"Hibemia." In consequence of the delay in 
getting the coals down from the mines, there 
was not a sufficient supply at the port, by which 
the loading of the "Hibemia" was delayed. 
This deficiency of coals, and not the waiting 
for her turn, was the cause of the " Gresham " 
not sooner obtaining her cargo. 

The defendants undertook that the ship should 
receive prompt despatch in loading, and their 
Lordships are of opinion that they are respon- 
sible for this delay. 

It is not necessary to consider whether the 
« Gresham " was thus delayed for the whole of 
the 17 days, it having been agreed that £850 
shall be taken as the amount of tbe damages. 
Their Lordships, therefore, will humbly advise 



Her Migesty to reverse the decree of the Ckrart 
of Queen's Bench (Appeal Side), and to aifiim 
the judgment of the Superior Court of the 21 6t 
of May, 1880, with costs. And the respoDdrats 
will pay the costs of this appeaL 

C. P. jBuUj Q. C and Dmlop # ZyiMs, tot 
Appellants. 

Cohen, Q. C^ and Kerr, Carter # MeGihbon, 
for respondents. 



COUR SUPtelEURE. 

Montreal, 10 Mars 1883. 

Coram Lohangib, J. 

Ex parte Joseph Robert, Baqudrant poor Cer- 
tiorari, et la Cit£ dk MoNraftAL, intime. 

CiU de Montreal— Tata des prix pour let votterei 

d Umagt, 

Ia eahier du charffe* qui r^gU le prix de Uma^ 
des voitureM d^ place ^tqtpliqm au tat ^ 
courtea eommenciu dona la CiU de M<mtrfd 
et terminiea Hon de eee limiies. 

PiB CuBiAM. II s'agit dans cette cause dim 
appel par bref de certiorari d'un jugement pn>- 
nonc6 par le Recorder de la Cite de Montroal, 
le 3 aotlt 1881. Le requerant^ oocher de pUce.a 
6t6 poursuivi par Joseph Cl6ment Dansereau 
pour << avoir demand^ un prix plus ^leei jm tdtd 
'< eonUnu dam le eahier dee eharyee pour let M^fffi 
<< de louoffB en la ciUde Montr^ai, Mootr; le smB£ 
<< cPuru piaetre et einquanie centinej pour exw cm- 
« duU le dU dSrumdateur avee deux autret fertcmti 
(( dani une voUure de louage aion eonduUe per l» 
^ eomme tel eoeher, $avoir un carosee tir^ per m 
" eheval, aavoir une heure en la ditedUty eemfmi»i 
" minuUe hor% dee linutee de la eiU, le dU Jotepi 
« Robert itarU Id et alore condueteur d'une vcitm di 
<< Umage eomme auedU^ en eorUraeenUan <w r^ 
« ment du Conseil de la CiUJ' Tels sont lestenoft; 
mSmes de la plainte. 

L'offense est qualifies dans les mdmes termes 
dans la conviction, avec cette diflf^rence qn'on 
y aajout6 les mots suivants, savoir : Pengagaiaii 
du dU Joseph Robert au dU Joseph CUment Denu- 
reau pour la dite course ajf€mt StS pasai dim \» 
limites de la eiU. 

Le requ6rant a M condamne h une amende 
de $5 avec les frais, se montant k $4.35, et a 
un emprisonnement d'un mois k de£iut de paie- 
ment. 

II r^sulte de Tezamen des pieces et dee ^ti 
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tela que conagnds dans Taffidayit de circoiu- 
tance, qne le nomm6 Danserean et denz autres 
penonnea aaiaient 6t^ tranaportSes dans la vol- 
tnre dn reqn^rant depnis la place Jacques-Car- 
tier, dans la cii6, jusqa'ji la gare da chemin de 
fer de Q^ M., O. &, O., an Mile End, en dehors 
des limites de la cit6 oil les dites personnes 
laiflB^rent la Toitnre, apr^s avoir 6t6 conduites 
a difierents endroits dans la cit^, et le requSrant 
exigea d'elles la somme de $1 .50. 

Le reqnSrant se plaint de la conviction pro- 
noncte centre Ini et invoqne au sontien dn cer- 
tioiBri lea moyens suivants : 

lo. Qne le cahier des charges qni r^le le 
prix de lonage des voitores de place, ne ponr- 
Toit pas an cas de courses on voyages commen- 
ces dans la cite et terminus hors de ses limites, 
et ne fixe point le prix k dtre pay6 pour telles 
coarsea on voyages. 

2o. Qne les termes de la conviction different 
de la plainte. 

3o. Qne Voffeuae pour laquelle il a ote con- 
damne n'existe pas sous le r^lement qui a 
Eervi de base k la plainte. 

Les dispositions du rdglement en question 
qui s'appliquent k la cause sont 6noncees dans 
la section onse, c'est celle qui determine le taux 
des prix tant k la course pour les voitures de 
louage tirees par un on par deux chevaux. Le 
prix de Pheure pour trois personnes dans une 
▼oitore tir6e par un seul cheval, est fix6 k la 
lomme d*une piastre, et il y est d6clare que 
les fractions d'heure seront charg6e8 au prix 
de llienre, et qu'on ne chargera pas moins 
d'un quart dlieure, lorsque la course d^passera 
rheiin. 

Dans Peapdce, la course n'adur6qu'uneheure, 
et si elle ent 6t6 lUte en entier dans les limites 
de la ville, le requ6rant n*aurait eu droit qu'li 
one piastre, ce qui aurait constitu6 une sur- 
charge de cinquante oentins de sa part 

Mais la course s'est terming en dehors des 
limites de la ville, et I'on protend qu'il n'y a 
plus lieu II I'application dn r6glement; que d6s 
que la voiture du requdrant a franchi les limites 
de la ville, il lui 6tait libre d'exiger la somme 
quil a demand^ et qui, suivant le requ6rant, 
est la charge usit^. 

Je ne puis admettre cette pretention, qui, au 
reste, est ionnellement contredite par les termes 
mSmes du riglement, on Ton trouve en toutes 
lettres la disposition suivante : U priz d Pheure 



iapplique 4 Unites lee eoureee au-deld dee limitee de 
la eiUf dte que Vengagement eet paee£ dane lee limUee 
de la eit€. 

Pen importe que la course se soit termin6e 
dans les limites ou hors les limites de la ville, 
le cocher licenci6 dont Tengagement a 6t6 fait 
dans la ville, n'a droit pour sa course k I'heure 
qn'k la somme fix6e par le tarif. D^ que I'en- 
gagement a eu lieu dans la juridiction dn Re- 
corder, il est amenable devant lui pour infrac- 
tion au rdglement. 

On a prStendu qu'il n'y avait pas eu d'en- 
gagement dans le cas actuel. 

II n'est pas necessaire qu'il y ait un contrat 
formel ; ce contrat s'op^re par le seul &it que 
le voyageur requiert Pusage de la voiture ; quant 
au prix il est determine d'avance par les r^gle- 
ments de police, et il n'est pas au pouvoir du 
cocher de les angmenter ni au pouvoir du voya- 
geur de les diminuer. 

Le requSrant ayant, ainsi qu'ii I'admet, trans- 
ports dans les limites de la ville les personnes 
ci-dessus nommSes pendant cinquante minutes, 
et dix minutes en dehors de la ville, n'a iait 
qu'une seule et m6me course d'une heure, et 
n*a droit qu'au montant flx6 par le r6glement 
en question. 

La conviction est maintenue et le certiorari 
renvoy6 avec d6pens. 

St. Pierre j* ScaUon^ pour le requenint 

R, Royy Q.C^ pour I'intimd. 

SUPERIOR COURT. 

Montreal, April 6, 1883. 

Be/ore Mathieu, J. 

Smasdon v. Hamilton et al., k Hamilton, 

Opposant. 

Procedure — Oppaeiiion stamped and enregietered on 
the return day^ qfter service. 

Execution issued from the Superior Court, 
Montreal, to seise moveables, at New Carlisle, 
District of (}asp6. An oppositioB to withdraw 
supported by affidavit, was served on the seis- 
ing officer, and then sent to the Superior Court 
at Montreal, to be stamped and enregistered. 

PlaintifT moved to have the opposition dis- 
nussed, because it had not been stamped and 
enregistered before being served. For the 
opposant it was contended that in cases where 
the seiaure was effected at such a distance from 
the Court issuing the writ, it would be impos- 
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sible to enregister and stamp the opposition in 
that Court in time to prevent the sale. Here, 
the only practicable method had been adopted, 
▼iz., to serve the opposition first, and to stamp 
and enregister it on the day of the return. 

After citing the Act 12 Vict, c. 112, wliereby 
the Governor in Council is empowered to im- 
pose by order in council such taxes on legal 
proceedings as he may deem necessary for the 
purposes specified in said Act, and the order in 
council dated at Toronto, the 26th of April, 
1850, published in "The Canada Gazette," oi 
4th May, 1860, fixing the stamp dnty on pro- 
ceedings such as the present, the learned judge 
adds the following cotuid^ranU: — 

"Consid6rant que la nullitd prononcde par 
le dit statut et par le dit ordre en conseil n'est 
pas une nallit6 absolue, mais pent £tre couverte 
par le paiement et I'apposition des timbres 
mentionn6s au dit statut ; 

"Considerant que la dite opposition parait 
avoir 6t6 faite et asserment^e & New Carlisle 
le 10 mars dernier, et que Toriginal a 6t6 signi- 
fio h Phuissier charg6 du bref d'execution 6mi8 
en cette cause le dit jour 10 mars dernier, et 
qu'elle a 6t6 rapports au greffe de cette Cour 
le 28 mars dernier, et que lors du rapport de la 
dite opposition, savoir, le dit jour 28 mars 
dernier, des timbres ont 6t6 apposes sur icelle 
du montant voulu par le dit ordre en conseil 
pour payer les taxes ; 

" Consid6rant que ce paiement des taxes sur 
la dite opposition ainsi faite le 28 mars dernier 
couvre la nullity dont pouvait £tre affectee la 
dite opposition ant^rieurement k ce paiement ; 

« Consid6rant que la motion du dit deman- 

deur demandant le rejet de la dite opposition 

est mal fond6e sous ce rapport, et aussi quant 

aux autres moyens contenus dans la dite motion, 

a renvoy6 et renvoie la dite motion." 

J. P. Cooke, for plaintiff. 
« y. Tremblay, attorney for defendant 
Woihertpoon j" LaJUur, counsel. 
[■J..] 

SUPERIOR COURT. 

Montreal, April 30, 1883. 

Before LORANGBR, J. 

Ex parte Maroblikb Noel, Petitioner for writ 
of Certiorari, and Durmford, Respondent. 
License Act — Intoxicating liquors. 
The petitioner wu conoicted ofeeUing liquor with- 
out lieenee. It VHU pretended that the lifuor 



aold woe a mere imitalion q^ cider ^ frtt frtm 
any intozieating principle. Cider ieemtmerjted 
in the lAcenee Ad among intoxicating liquon^ 
and the preparation in question did, in /aet, 
contain over two per cent, qf alcohol, Edd^ 
that the conviction woe good. 

Per Curiam. Demande de revision par vok 
du certiorari^ dune conviction prononcc Ic 2 
aoikt 1681, par M. Desnoyers, magistrat de po- 
lice, sous I'acte des licences. 

La reqnerante a eto condamnce pour avoir 
vendu sans licence, le 29 juin de la mdme annoe, 
de la liqueur enlvrante. 

La liqueur vendue est un breuvage appele 
cidre de Christin. 

II a bik vendu par la requ^rante, comme etant 
du cidre. 

Les notes de la pr< uve, telles que prises par 
M. Desnoyers, aont au dossier, et il appert 
qu'un chimiste, M. Crevier, aurait analyse qnel 
ques bouteilles contenant cette liqueur dite 
cidre de Christin. Suivant ce chimiste, il n'y 
aurait qu'une imitation de cidre ; ce serait ud 
breuvage compos6 d*eau, de sucre, d*acide tar- 
trique, et d'une proportion d'alcool variaot de 
2h.2\ par cent D'apr6s lui, ce n'est pas uoe 
boisson alcoolique, vineuse ni ferment6e, mius 
seulement une liqueur gazeuse, et ne contient 
pas une proportion d'alcool suflfisante pour dire 
qu'elle renferme un principe enivrant 

Un autre t^moin, et celui-l^^ est le t6moin le 
plus certain sur la composition du breayage 
lncrimin6, puisque c'est le fiabricant mime de 
cette liqueur, le nomm6 Beaudoin, declare qti'il 
entre dans ce breuvage de Thuile de pomme, et 
qu'il est oblig6 d*y mettre de Falcool pour die- 
soudre cette huile. 11 a le soin toutefoi^ de 
declarer, que sa liqueur n'est pas enlvrante et 
quMl ne paye aucun droit k VEtat pour la fobri- 
quer. 

La poursuite a 6t6 intent6o pour oontnTeD- 
tion k la section 71 de I'acte des licences (41 
Vict., ch. 3) qui declare que quiconque tient 
dans la cit6 de Montreal, sans dtre muni d'aiie 
licence k cet effet, une auberge, h6tel de tempe- 
ranee, restaurant, et y vend de la liqueur enl- 
vrante, est passible pour chaque offense, d'une 
amende de $95.00. II s'agit done de savoiii 
quelles sont les breuvages reconnus par le statnt 
comme liqueurs enivrantes. Or, en refennt 
aux clauses d'interprStation, voici ce qu'on y 
lit: ^^ lee mote liqueure emvrantee" mmt l^eoft <k 
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9iel(brandy), la puildiw{oujrum)f lea vins de toute 
Mrie'PaUjlfalbi^ U lager beer, lejparteTf U eidrcy ei 
** touie liqueur qui conUeni un prineipe enivranty et 
tout breuvage tompoii en tout ou en partie d'aueune 
de eea liqueura,'^ 

Les tennes dn statat sont clairs et precis, et 
nc laissent aucune place an doute, snr la prohi- 
bition qni B'attache k la vente sans licence, du 
brenvai^e connn sous le nom de cidre. L'acte 
de 1878 n'eet en cela que la reprodnction de la 
14 et 15 Vict, chap. 100, et du chap. 17 des 8. 
B. B. C. 

Lareqn6iante a vendu nne liqnenr qn'elle 
dit elle>m£me £trc du cidre, et ne s'est pas 
mnnie de la licence voulue ; peut-elle mainte- 
oant etre admise 2k opposer ii I'ofilcier dn Re- 
venu qni la tronve en faute le subterfuge de la 
LX>Dtreia^on inferieure du fabricant de cette li- 
queur? Si Ton decidait dans Taffirmative, il 
6iudrait 4galement absoudre ceux qui yendent 
sons le nom de brandy, gin ou whiskey, Its 
liqueure empoisonnees quails iabriquent avcc 
des drogues achet^es h la pharmacie. 

L*officier du Reyenu serait lui-mdme oblige 
de soumettre k Tepreuve de I'analyse chimique 
le brenvage IncriminS, avant d'intenter sa pour- 
snitd. Ainsi, dans Tesp^e, la requ6rante a 
vendu, dans son auberge, une liqueur renferm6e 
dans des bouteilles sur lesquelles se trouvo 
inscrit le nom d'une liqueur sujette k licence ; 
rinspecteur en re^it I'information et son devoir 
Tobligeait k Mre punir Toffense. D'aprcs la 
Tequ6rante, il aurait falln, avant de prendre la 
pounuite, qn'il se transportut k I'^tablissement 
du fabricant ou constitudt son bureau en' cabi- 
net de chimie pour faire Tanalyse de cette 
liqueur. Le magistrat lui-mSme, nonobstant 
Taveu de Taccusce qu'elle a vendu sans licence 
une liqnenr connue sous un nom sujet k prohi- 
bition, serait oblige d*appeler les chimistes k 
son aide pour la proteger contre sa propre ruse, 
ce qui Tentralneralt peut-Stre k condamner I'of- 
ficier public qui a 6t6 la victime de cette ruse. 
Cela conduirait k Tabsurde ; voiU tout. 

Le chimiste Crevier dit que la liqueur en 
question, n*etait qn'une imitation du cidre, c'est- 
a-dire un brenvage compose d'eau de sucre, 
d'acide tartrique et o'alcool, ce dernier liquide 
n'y entrant que dans la £uble proportion de 2 
a 2} par cent. L'autre tSmoin mieux renseign6 
que lai, puisque c'est le fabricant lui-m6me, 
ajoute qu*il y entre anssi de I'huile depamme. 



Or, qu'est-ce que le cidre, c'est-Ardire la li- 
queur prohib^e par le statut, si ce n'est le jus 
de la pomme qui renfermo lui-mdms la plupart 
des 616ments qui constituent la liqueur vendue 
par la requ^rante. Pourquoi le cidre »-t-il 6t6 
classS parmi les liqueurs enivrantes, si ce n'est 
en raison de I'alcool que renferme cette liqueur ? 
Dans I'esp^ce, ce n'est pas du cidre pur, mais 
pour les besoins de la contrefaQon on se sert de 
I'huile ou de I'essence de pomme, qui est la 
b&se m6me de la fabrication du cidre ; puis on 
ajoute an sucre un compost chimique pour ac- 
tiver la fermentation et I'alcool pour la consis- 
tance, et I'on obtient ainsi un cidre artificiel. 
C'est de la contre fa(;on, mais on y trouve la 
plupart des 6]6mcnts qui sont la raison m6me 
de la prohibition attach^e k vente de la liqueur 
que Ton a imit^e. 

Or que dit le statut : << les mot$ Uqueurt eni- 
vrantes sont I'eau de vie, etc., etc., le cidre et toute 
autre liqueur qui eontient un prineipe enivrant, et 
tout breuvage compost en tout ou en pattie d'aueune 
de ce$ liqueurs. Ces mots en tout ou en partie t 
mis en regard du t^moignage du fabricant Bean- 
doin qui admet que la liqueur en question eon- 
tient de Vhuile de pomme et de Palcool, ne sont- 
ils pas la condamnation de sa coutre&<;on, et 
partant celle de la requ6rante ? 

Le magistrat saisi de la plainte n'avait au- 
cune discretion k observer. La liqueur vendue 
par la requ^rante eontient un prineipe enivrant 
et est compos^e en partie du jus de la pomme, > 
et les termes du statut sont tels, qu'il n'y a lieu 
qu'^i I'application de la peine voulue par la loi. 
En vain, dirart-on avec le t^moin Crevier, que 
la quantity d'alcool renfermee dans le breuvage 
vendu, est si minime, qu'on ne pent pas dire 
qu'elle contienne un prineipe enivrant. Le 
cidre lui-m^me ne eontient de ^'alcool, que dans 
une fidble proportion ; cependant il est not^ 
par la loi conmie boisson enivrante, et la vente 
sans licence en est prohib^e. Pour le grand 
nombre sans doute il est inofiensif, et on pent 
se demander avec quelqne raison, pourquoi ce 
breuvage a M class6 parmi les boissons eni- 
vrantes. Mais le magistrat n'a rien k y voir ; 
il prend la loi pour ce qu'elle est et non pour 
ce qu'elle pourrait fitre, et en fait I'application. 
Pour supposer au magistrat un pouvoir discre- 
tionnaire, en semblable mati6re, il faudrait 
6galement qu'il put dtre juge de la capacity du 
buveur. Tel breuvage pent Stre inofifensive 
pour les uns, et enivrant pour les autres. 
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Ce que la loi vent, c'est la profaibition de la 
yente sans licence de I'alcool ; et la 16^8latare 
pour atteindre le but a d6flign6 les boisBons re- 
connues comme dtant alcoolis^es, et il a eu le 
Boin d'ajouter, et tout breuvage compost en tout 
ou en partie de ces liqnenn, sans faire distinc- 
tion quant k la proportion ou la quantity de la 
substance qui constitue le principe enivFant. 

Je Buis d'avis que M. Denioyers a donni an 
statut Pinterpr^tation qu'il comporte, et que son 
jugement est sur ce point conforme k la loi et 
h la preuve. 

On a pr6tendu de la part do rintlm^e que la 
Cour 8up6rieure 6tait sans juridiction h con- 
naftre de cette preuve sur le bref de certiorari. 
En tb68e g6n6rale, cette pretention est blen 
fond6e; mais dans I'espdce actuelle, la Cour 
devait in^vitablement prendre les notes du ma- 
gistrat en consid^ratioui la requ6rante iaisant 
reposer sa cause sur cette preuve. Elle pr4- 
tendait qu'elle avait 6t6 condamn6e pour une 
offense non reconnue par Facte des licences, 
et qu'une injustice grave avait 6t6 commise k 
son 6gani. Le fait ne pouvait dtre ^tabli que 
par la preuve, et Je crois qull y avait lieu k 
I'application du paragraph trois de I'article 1221 
du Code de procedure civile. 

Entre autres moyens au soutien de son Bref 
de certiorari la requ^rante a pr^tendu que la 
conviction ^tait irr^guli^rei en autant qu'elle 
comporte que I'offense auiait 6t6 oommise nn 
Jour autre que oelui mentionn^ dans la plainte. 

Les sections 206, 261 de I'acte des licences 
sont celles qui r^glent la question. La formule 
I qui, aux termes de la section 2tf 1, forme partie 
de la loi, d6montre que la mention d'une date 
prteise n'est pas absolument requise. Llndica- 
tion que I'offense a 6t6 commise k telle date et 
k differentes reprises, avant et depuis, est Buffi- 
sante. Dans I'esp^ce, la plainte mentionne le 
26 comme date de la vente, et les t^moins ad- 
mettent que c'est le 29 qu'elle a eu lieu. Cette 
variation n'est pas fatale, et au reste nest pas 
un moyen pour faire casser la conviction. 

On a anssi pr^tendu k I'audience que la qua- 
lite du poursuivant n 'avait pas 6t6 prouv6e. La 
poursuite a eu lieu au nom de M. Dumford, 
inspecteur des licences pour la deuxidme divi- 
sion du district de Montreal, et on reproche t\ 
I'intime de n'avoir pas prouv6 sa quality offi- 
cielle, ce qu'il aurait dt faire par la production 
de 8a commission. 



La Juridiction da poniBuivant q»ptait i U 
&ce mdme de la sommation, et U n*y a pas lien 
k discuter sur certiorari la question de prenve 
sur ce siget. 

Un autre grief de la requ^rante sinfire dn 
fiiit qu'il y aurait une surcbatge de 10 centins 
dans le memoire de frais port6 dans la convic- 
tion. 

La juridiction du magistrai hiaii limitee quant 
an quantum de I'amende, en vertu de la sectiot 
71 qui en fixe le montant k la somme de $95, 
mais en est^il de mfime quant anx IraisT D a 
le droit de condamner anx frais^ ce qu'il t bit 
dans I'espdce. Le memoire contiendndt one 
surchaii^e de 10 cts., faut-il conclure que le 
magistrat a excod^ sa Juridiction en condsm- 
nant k les payer 7 Je ne le crois pas. Outre 
que Je ne tzouve aucnne preuve de cette sur- 
charge, le m^moire de frais etant r4gali^rement 
tax6 par I'officier de la Cour, competent k It 
£Edre, Je ne pense pas quUl j aurait mati^re k 
casser la conviction sur ce point. La qoestion 
pourra peut-Stre se presenter but one autre pro- 
cedure, si toutefois larequerante ne satis&itpas 
au montant de la oondamnation. 

Le dernier grief dn requerant repose ear le 
fiiit que Toffense ne serait pas suffiBammeot d6- 
crite dans la plainte et la conviction. Vwccu- 
sation est dans les termes suivants: '^poor 
avoir vendu de la liqueur enivrante." Le ny 
qu^rant pretend qu'il aurait lall« indiquer le 
nom de la liqueur. 

Les sections de I'acte des licences qni rigis- 
sent la procedure k ce sujet sont les sectiouB 71. 
202, et Buivantes 214 et 261 d^k citees. II re- 
sulte de leur ensemble qu'il suffit de denoncer 
le fidt que le defendeur a vendu sans licence 
des liqueurs enivrantes en indiqnant le lien et 
repoque, sans qu'il aoit necessaire d'en prteiser 
exactement la nature et la quality dans It de- 
claration. 

La section 214 declare qu'il n'est pas neces- 
saire qu'il Boit depose de la description exacte 
de la liqueur vendue, ni qu'il soit fiait mention 
de sa quantite, excepte dins les cas oil la qoan- 
tite est essentielle pour creer I'offense. Dans 
I'espece, 11 ne s'agit pas de Tinfraction aox dis- 
positions de la loi qui rdgle la quantite k £tre 
vendue, mais bien de I'unique offense d'avoii 
vendu sans licence de la boisson enivrante, etje 
crois qu'aux termes de la section 71, la plainte 
et la conviction sont suffisamment Iibell6e8. 

Le bref de certiorari est ren voye et la con- 
viction maintenue avec depens. 

VITrit quashed. 
St, Pierre J* ScaUon^ for petitioner. 
Bmtrgouin f Co^^ for respondent. 
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PROVINCIAL POWERS OF TAXATION. 

The proviacial legiBlature, in imposing a tax 
upon Bankfi and other corporations, may be 
aasumed to have acted experimentally. The 
precise extent of proTincial powers can hardly 
be ascertained with certainty until a province 
tries to overstep the mark, Just as a person shut 
np in a dark chamber will not know the siae of 
the apirtment until he has groped about and 
eDcounteied the surrounding walls. In this 
instance the legislature passed a statute which 
would answer the purpose very well, so fiir as the 
rauJDg of the required revenue was concerned, 
but the Court has discovered as many defects in 
it u existed in the famous definition of a crab. 
The taxation is indirect, and the province has 
only the power of direct taxation ; it is borne 
chiefly by persons who are not inhabitants of the 
ProTince,and the legislature has only the power 
of tuation within the Province ; it a£fects banks 
and banking, and these are matters wholly be- 
yond the control of the provincial legislature. 
Tbedecisioa of Mr. Justice Rainville is only in 
the cases against banks, but it is obvious that, at 
all erents, the first two grounds for the dismissal 
of the action in Lambe v. Ontario Bank will apply 
to most of the suits against other corporations. 
It is understood that the case is to be taken to 
appeal. 



JUDICIAL OPINIONS. 

The Ohio Law Journal says : — <* We have re- 
ceived so many communications and so many 
pereooal appeals from those who are among 
the best lawyers in the State, asking wLat can 
be done to induce the Supreme Court and the 
Supreme Court commission to write shorter 
opinions than usual, and to report only those 
cases entirely novel or involving new legal pro- 
potdtioQs; that we mention the matter at the 
risk of being considered meddlers. The tenor 
of the criticism is not that there exists any 
prolixity, or that the opinions of the court are 
*t all tedious or long drawn out. It is ad- 



mitted that every sentence written by each of 
the judges is full of pertinent meaning. It is 
only suggested that less might be said. That 
where authorities are cited in support of the 
rulings, the simple citation ought to be made 
to suffice, leaving it to others to draw the con- 
clusions or find the logic of the application. 
That the Supreme Court need not formulate 
any argument to justify its rulings ; that where 
the questii n is new, the reason for the decision 
may be briefly stated; and where there is a 
departure from the usual course of decision, 
that the opinion of the court ought not to be 
circumscribed. 

<< The Supreme Judicial Court of Massachu- 
setts is constantly cited as a model, and it must 
be confessed that that court is wonderfully 
frugal in the matter of words. The fact of the 
matter is that some judges of lower courts, who 
have had but limited experience on the bench, 
seem inclined to believe that their reputation 
for erudition depends to an extent, upon the 
length of their written opinions ; while attor- 
neys, generally consider that when a judge dis< 
poses of a question in a few words, he is master 
of the authorities and their relation to the 
case at bar. Attorneys who lose a case in 
the Supreme Court find great consolation in 
a lengthy opinion, although it concludes by 
ruling against them ; as if their argument had 
almost won the court to their view of the 

case. 

"The Supreme Court of Pennsylvania re- 
cently, in a case wherein seven eminent law- 
yers had argued eloquently and learnedly for 
three days, decided the case and told why, in 
tufo Unet — less than twenty words. It is recorded 
that the attorneys were not seen " abroad ^ for 
as many days, and yet the case was righteously 
decided and fully reported. 

«The statement of this case will occupy 
several pages of the reports, and the opinion 
will simply say : * The judgment of the lower 
court is affirmed on the authority of Doe v. 
Roej 49 Penn. St. 50.' How many cases might 
be boiled down to something like these dimen- 
sions and marked in the weekly record < no fur- 
ther report,' we of course cannot say. There 
may be some and may be none. As an item of 
news we simply assert that many adhere to 
the belief that there are some, while others 
will not admit as much.'* 
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THE VISIT OF CHIEF JUSTICE COLE. 
RIDOE TO AMERICA, 

To the Editor of The Lrgal News. 

DsAJt Sib, — It is to be hoped that the bar of 
this Province will not lose the opportunity of 
exhibiting their respect for the office and person 
of the Lord Cliief Justice of England who is 
shortly to visit this continent. A meeting of the 
members of this the Metropolitan District^ 
should at once be convened and the matter con- 
sidered. As His Lordship will arrive within a 
few days, I would request our new and learned 
Batonnier to act in the premises without delay. 
Yours, obediently, 

M. 



NOTES OF CASES. 



COURT OF QUEEN'S BENCH. 

QuBBBC, May 4, 1883. 

DoBioN, C. J , Ramsay, J., Tessier, J., Cross, J., 

Baby, J. 

CoNROY k Ross. 

Procedure — IrUerloetUory Jadgmeni — Appeal. 

The action issued from the Court in Quebec, 
and was served on the defendant at his domicile 
in the district of Aylmer. 

The defendant filed an exception diclinatoire^ 
setting up that the whole cause of action did 
not arise at Quebec. The original contract, 
which was for advances to get out timber, was 
made at Quebec. It being found advantageous 
to sell the timber in England, the parties sub- 
sequently agreed that the plaintiff should send 
the timber there to be sold, the plaintiff paying 
the expenses at Quebec and in England. 

The Court below dismissed the exception, 
and the defendant moved for leave to appeal. 

The Court rejected the motion. 

Motion rejected. 



Valli^rbs k Drapead. 

Procedure — Interlocutory judgment — Pleading — 

Interest in suit. 

The action was met by a plea to the effect 
that the plaintiff's c^dant was insane at the time 
he made the transport ; and, secondly, that the 
plaintiff Drapeau bad no interest in the action 
and was only a prite-nom. 



The plaintiff filed an anawer-in-law, which 
was maintained, and the defendant mored kt 
leave to appeal. This application wis sup- 
ported, with regard to the second point, bj k. 
ferenoe to C.C.P. 19. 

The CoiTET was of opinion that Uie jadgmeot 
of the Court below was correct ; that the debtor 
had nothing to do with the insanity of Mr. 
Saxe, who was not interdicted. The pajmeni 
by the debtor to the cessionnaire of Saxe who 
was not interdicted, without fraud, was valid. 
Secondly, the defendant had nothing to do 
with the sincerity of the interest of Drapeau 
(See RohilUird v. La Soci^U de Construetion, 2 
Legal News, p. 181.) 

Motion for leave to appeal refosed. 



L*AiN& k Hamkl. 

Procedure — Interlocutory judgment — Appeel^ 
Reference to Experts. 

Action en homage. The Court ordered an 
arpenteur to visit the place to establish whether, 
as it was pretended by defendant, a pnbiic 
highway intervened between his land and that 
of plaintiff, and if not, to malce a report oi the 
state of the premises to the Court. Leave U) 
appeal from this judgment is sought by tb<' 
defendant: 1st. Because the Court had no right 
to refer the case to an arpenteur^ for that va> 
to delegate its authority. 2nd. That if the v- 
penteur was to bo considered as an expert^ tlirer" 
and not one should have been named. (323. 
C. C. P.) 

The Court was against the party moTin? 
The Court below had a perfect right to mUe 
such an order to obtain information, aod 
although generally the rule is to name thret' 
ex^^erts^ this does not apply, and has* never been 
held to apply to the nomination of an arpenif^r 
on ^ question of bomage. (942, C. C. P.) 

Motion rejected 



Lbssaro k Gbnbt. 
Procedure — Appeal — Service. 
Motion to reject appeal. It was urged thtt 
the appeal was taken after the delay granted 
by the Code, and that the Court had no jori^- 
diction to hear the appeal. The judgment va^ 
rendered on the 28th February, security ^^ 
given on the 2nd April, and the petition wa« 
only served on the 7th April. It was also said 
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that the appeal was not served on the attorney 
in person, bnt at the clerk's office. 

The appellant answered that the judgment 
from which appeal is taken was rendered in 
Reyiew, that it reversed the judgment of the 
Court sitting in the District of Beauce, and that 
it was not registered in Beauce till the 30th 
March. It was therefore in time. (502 C. C« 
P.) The service on the attorney at his domicile 
is sufficient (1148 G. C. P.) Appeal from 
jodgments in Circuit dififers in this respect from 
judgments in cases in the Superior Court (1123 
C. C. P.) 

The CouBT was against the party moving on 

both questions. (Bedard j* Corporalion, 10 L. C. 

R^ p. 429.) 

Motion rejected. 



Dawson ^ McDonald. 

Procedure — Application to Court o/Q, B. to appoint 

iiquutre. 

The respondent applied to the Court to name 
A iequettre under article 645 C. C. P. 

The Court, without expressing any opinion 
as to whether the Court of Queen's Bench had 
jurisdiction to appoint a tSquestre^ refused the 
application on the ground that the application 
had been made in the Court below, that the 
application had been refused, and that no ap- 
peal had been taken from that judgment ; and 
further that the application might be renewed 

in the Court below. 

Motion refused. 



Paradib k Lbmuux. 
Procedure — Appeal. 

The judgment in the Court below does not 
dispose of the case, either intentionally or by 
OTer-sight. 

The CoDBT was of opinion that from such a 
judgment appeal did not lie de piano. 

Appeal dismissed. 



COURT OF QUBEN^S BENCH 

MoNTRBAL, January 27, 1883. 
Monk, Tbssieb, Babt and Ca^on, JJ. 

Hall es-qual. (plff. below), appellant, and Lb 
Maiu, etc., de Montreal (deft, below), 
Respondents. 

Hwddpal Corporaiiof^—ReaporuibUity for libel in 
fkaSingt^PTtecripUon. 



The prescription (ff one year^ as to libel contained in 
a pleading^ runs only from the date of the final 
judgment. 

The judgment in appeal was as follows : 

" Considerant que la pr^sente action est une 
action intent^e par feu J. E. Springle, mainte- 
nant repr6sent6 par les appelantes, demande- 
resses en reprise d'instance, pour le recouvre- 
ment de dommages au montant de $20,000 qui 
auraient 6te causes au dit J. E. Springle par 
une resolution des defendeurs intim6s pass^e le 
7 aoftt 1868, et par une requite presentee par 
les dits defendeurs intimes devant la Cour Su- 
perieure k Montreal, le 10 ao^t 1868, deman- 
dant la destitution du dit J. K. Springle comme 
commissaiie chargd de foire revaluation de Pin- 
demuit6 h. payer k PEon. Charles Wilson pour 
Pezpropriation d'un terrain requis pour Polar. 
gissement de la rue St. Joseph de Montreal ; 

" Attendu que la dite resolution et la dite re- 
quite contenaient des allegations injurieuses 
pour le dit J. K. Springle et de nature & fidre 
tort k sa reputation et & temir son caractdre ; 

(* Considerant que le dit J. K. Springle a con- 
teste la dite requdte ainsi presentee par les de- 
fendeurs intimes, le 10 avril 1868, devant la 
dite Cour Superieure siegeant k Montreal ; 

*< Considerant que jugement n'est intervenu 
en Cour de premidre instance sur cette requdte 
et la contestation qu*en a finite le dit J. K. 
Springle, que le 17 septembre 1870, et que la 
dite Cour de premiere instance par son dit juge- 
ment a accorde les conclusions de la dite re- 
qudte et renvoye le dit J. K. Springle de sen 
fonctions, mais pour cause d'erreur de jugement 
seulement, resultant de fausses idees sur la loi 
d'expropriation, ecartant comme non fondee les 
reproches injurieux faits au dit J. E. Springle 
dans la dite requdte des defendeurs intimes ; 

« Considerant que le dit jugement du 17 sep- 
tembre 1870, a ete porte en appel devant cette 
Cour par le dit J. E. Springle le 14 juin 1871, 
et que cette Cour par son jugement du 20 sep- 
tembre 1873, a declare que la dite Cour de pre- 
miere instance avait erre en destituant le dit 
J. E. Springle de sa charge de commissaire et a 
casse le dit jugement du 17 septembre 1870 ; 

" Considerant que les defendeurs intimes ont 
interjete appel du dit jugement du 20 Sep- 
tembre, 1873, & 8a Majeste en son Conseil 
Priv6, et que ce dernier tribunal, par d6cret du 
28 Novembre, 1876, a confirm6 le jugement de 
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cette Cour, et donni gain de caase an dit J. K. 
Springle, pronon^ant ainsi nn Jngement final 
8ur la requite contenant les allegations inja- 
rienses dont s'est plaint le dit J. E. Springle 
dans son action en cette cause ; 

K Consid^rant que le dit J. K. Springle a 
instita6 la pr^sente action le 4 Hai, 1871, pour 
dommages resultant d'alUgations iujurienses 
fiidtes dans la dite requite des d^fondenrs in- 
tim^s, qui ctait alors encore pendante devant 
les tribunaux tant de premiere instance qu'en 
appel, et dont il n'a 6t6 finalement dispose que 
longtemps apr6s Tinstitution de Taction, saToir 
par le dit d^cret de Sa Majesty en son Gonseil 
Priv6 en date du 28 Novembre 1876, et que ce 
n'est qu'& compter de cette derniire date que le 
dSlit dont se plaint le demandeur dans son 
action, d61it successif qui s'est renoureU et per- 
p6tu6 depuis la date de la presentation de la re- 
qudte devant la Cour de premiere instance, a 
compldtement cess^, et que la prescription de 
Taction nalssant de ce d61it a commence & 
courir I 

" Consid6rant, partant, que dans Tespdce, il 
n'y a pas lieu k Tapplication des articles 2,262 et 
2,267 du Code Civil conccmant la prescription 
de Taction pour injures yerbales ou ecrites, non 
plus que de Tarticle 2,188 du dit Code, et, par- 
tant, que la Cour de premiere instance, en de- 
clarant par le jugement dont est appel que 
Taction du dit J. K. Springle etait absolument 
eteinte et prescrite lorsqu^elle a ete intentee, et 
par suite non receyable, a mal juge ; 

^ Considerant qu'il est en preuve que ces alle- 
gations injurieuses ont cause au dit J. K. 
Springle des dommages considerables se mon- 
tant h une somme d'au moins $3,000 ; 

" Considerant que les intimes n ont en aucune 
maniere prouve ni justifle les dites allegations 
injurieuses au caractere du dit J. E. Springle ; 

« Cette Cour casse et annule le jugement 
rendu par la Cour Superieure siegeant & Mon- 
treal le 31 liai, 1880, et rendant le jugement 
que le dit tribunal aurait dd rendre, condamne 
les defendeurs intimes k payer auz appelantes, 
en reprise d'instance e« ^tio/., la somme de 
$3,000 couranti avec interdt, etc.'* 

Judgment reyersed. 

Barnard, Monk j* Beauchamp, for Appellant. 
lU RoVi Q. O, for Bespondent. 



SUPERIOR COURT. 

MoKTUAL, April 30, 1883. 
Befvrt ToRRAXCB, J. 

Labkau v. La Compaonib ix'Impbdbbii ds li 

MlKKBTB. 

lAbd. 

The plamiifj a French Raman Catholic, en the ax 
qf an election in which he toae a candidate, wit 
faUdy charged in the defendant t naap^ 
with being a Freenuuon. The charge wtatsl- 
ealated to injure, and did if^ure the ptatiOift 
candidature. Bold, that he was cniUled te rr 
cover damagee. 

The plaintiff, a practising advocate in tbecitj 
of Montreal, was nominated as candidate in the 
electoral division of Rouville for the HoQse of 
Commons on the 13th June, 1882, and the Tot- 
ing taking place on the 20th June, the result va» 
that G. 0. Gigault, the other candidate, was 
elected by a majority of 150 votes. On the l€tfa 
June the Minerve published an article headed 
« Soyei Francs,** in the following words : 

" Nous ne sommes pas de ceux qui denoncent 
un candidat protestant, reconnu comme tel. 
parce qu'il est franc-ma^on. Nous u'stom 
jamais songe i\ publier le portrait des candidsts 
liberaux protestants avec les insignes fianc-mi- 
9onniques. Mais nous avons le droit de denon- 
cer comme hypocrites ces candidats soi-disant 
catholiques qui se presentent dans des citcooB- 
criptions catholiqujs en cachant leur qasltte 
de francs-ma9ons; 

"Tel est le cas de M.M. Geoffrion, Poirier, 
Laflamme, et antres candidats rouges, membres 
de societes condamnees par Taatorite eccl^sias- 
tique. 

« La Patricj feuille ma^nniqne, n'a-t-dle pas 
ete jusqu'& denoncer iaussement elle-mlme, il 
n*y a pas deux ans, des deputes fmn^ais comme 
francs-maQonSi et nedenonce-t>elle pas ac^elle- 
ment, les anglais orangistes k pleines colonnes? 

" On IM peut Sire en mime tempe /ranee me^ 
** et eatholiquee, declarait Tannde demiere le 
<< journal Le Monde Ma^onnique, organe sttitre 
'< de la firanc-maQonnerie. 

« Notre bi4 final, disait encore la Teote Sn- 
<i preme du Carbonaiisme Italien, ett cebti ii 
<( Voltaire etdela BAfoUoion Fkan^aim, 

" Hg a deux abaminablee, disait une autre w* 
« torite nuMionniqne, le Boieile PapeJ* 

« Qne M.M. Hnntingtoii, Hf^ton, Waid et 
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antres candidats lib^ranx anglais, soient francs- 
masons, leor religion ne leur defend pas de 
r^tre, et nous ne songeons pas & les attaqner k 
cause de cela. Mais nons avons le droit de 
demander a MM. Geoffrioni Poirier, Laflamme, 
Larean, Eobtdoox, etc., ce qui en est & cet 
egard, pour ce qui les conceme, euz, candidats 
cathoUques dans des comt6s catholiques. Que 
ces messieurs soient francs-masons on nKHubres 
d« B0ciet6s ezcommnni^es, c'est leur a£Eaire ; 
mais qn*on le sache, et qu'il se donnent pour 
ce quits sont, an lieu de se bomer h d6noncer 
les protestants orangistes ou francs-masons.*' 

In the same number was an article headed 
<* A propoe de Francs Masons,*' beginning with 
these words -. — " La Pairie est indign6e parco- 
qae nous aTons r^rkU le Mi que MM. Geoffrion 
et Poirier, entre autres candidats rouges, sont 
Francs-Masons," The plaintiff said that he was 
indiTidoally denounced as a Freemason in the 
aboTe words. He also said that in the number 
of the Minerve of the 17th June the defendant 
made similar imputations against the plaintiff 
io an article headed: "Bouges et Francs- 
Masons." The words were :— " Nons r6affirmons 
)e fiut qne ces messieurs sont Francs-Masons. 
Nous saTons que I'organe rouge Masonique, 
pabli6 par le principal dignitaire fransais de 
I'ordre en Canada, se prepare k donner nne 
dte]amti<m dn secretaire general que MM. Geof- 
frion, Poirier et al. ne sont pas sur la liste.** 
Plaintiff also complained that defendant in its 
Dumber of the 19 th June in the article headed 
" La Question de Franc-Masonnerie " reiterated 
the impntation of Freemasonry against plaintiff. 
Further, that in the number, of the 16th June, 
the delendaat under the head ^ Les Societ6s 
Secretes," where the oath of the Freemasons is 
giTen, insimuited maliciously that plaintiff was 
among them« He affirmed that this journal 
falsely, maliciously, for revenge and with pre- 
meditation, with the Tiew of injuring plaintiff 
and mining his credit and destroying his repu- 
tation with the public, and with the view of 
malung him lose the confidence, the support and 
the votes of the electors of Bouville, published 
the foregoing injurious libel against plaintiff. 
That these imputations and libels were untrue ; 
that the great majority of the electors of Bou- 
rille were Catholics, and plaintiff was a Catholic. 
That it was forbidden in the most formal man- 
&er by the Ostiiollc religion to belong to the so- 



ciety of Freemasons under penalty of excommu- 
nication and of exclusion from said religion ; that 
Catholics considered it a crime to belong to the 
Freemasons and a Freemason to be unworthy of 
their confidence ; that said libels had profoundly 
injured and humiliated plaintiff ; that his good 
character, credit, respectability and honor had 
suffered, and said libels had done him irreparable 
wrong and alienated the support and votes of 
many electors of Rouville ; that the Minerve and 
the numbers of the 16tfa, 17th and 19th June 
were circulated in the District of Montreal and 
the electoral district of Rouville, to the injury 
of plaintiff. 

The defendant by its plea denied that it had 
affirmed that M. Lareau was a Freemason ; it 
alleged that the federal elections were taking 
place; that the journals of the Liberal party, 
including M. Lareau, were denouncing the 
English Protestant Conservative candidates as 
Freemasons, and sought to excite the prejudices 
of Catholic electors against Catholic Conserva* 
tive candidates because these had as chiefiB or 
allies Protestant English Orangemen or Free- 
masons. Tliat said articles were published in 
answer to the attacks of the Liberal press, and 
put the plaintiff and other Liberal candidates en 
demeure frankly to declare what their position 
was in relation to societies condemned by the 
Church ; that the defendant was justified in put- 
ting this question to Liberal candidates, and was 
justified in mentioning as it liad done the name 
of plaintiff, because he was one of the candidates 
of the Liberal party in Rouville ; that the writ- 
ings published by plaintiff and his party rela- 
tions with the Institut Canadien Society to-day 
condemned by the Catholic Church, could justi- 
fy the defendant to make upon the plaintiff 
the demand contained in the articles com- 
plained of. 

Pbb CuBiAic. There is no question as to the 
publication. Further, plaintiff was meant by the 
articles in question. Defendant says it only put 
a question to M. Lareau, and it had a right to 
ask the question and get an answer. The Court 
does not understand the words referring to M. 
Lareau as a mere question. They are plainly 
an accusation that he belonged like other men 
named to the proscribed order of Freemasons. 
At the beginning of the article headed ^ Soyes 
Francs," we find a denunciation as hyi>ocrite8of 
candidates presenting themselves and hiding 
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their quality of FreemMona : « Tel est le cas de 
MM Geoffrion, Poirier^ Laflamme et autres 
candidates rong^es, membres de soci^t^s con- 
damQ^ par I'autoriti eccl^Biastique." It goes 
on to aay^ " Nous avons le droit de deo^ander h 
MM. Geofifrioni Poirier, Laflamme, Larean, Robi- 
donz, kCf ce qui en est h cet 6gard, pour ce qui 
les conceme, eux, candidats catholiques, dans 
des comt6s catholiqnes. Que ces messieurs soient 
francs-maqons ou membres de soci^tes excommu- 
ni6e8, c'est leur affiure, mais qu'on le sache, et 
qu'ils se donnent pour ce qu*ils sont^" &c. The 
only suggestion of a question here is in the words, 
(( qu'on le sache," and " quails se donnent pour ce 
qu'ils sont*' But the idea thrown out conspi- 
cuously at the beginning Is that M. Lareau 
among others mentioned is a member of socie- 
ties under the ban of the church. The same 
idea is unmistakably put forth in the article 
headed << A propos de Francs-Ma^ons," begin- 
ning with the words, « La Pairie est indign^e 
parceque nous ayons r6v616 le iait que MM. 
Geoffrion et Poirier, entre autres candidats 
rouges, sont Francs-Masons." The article of the 
16th was circulated in the County of Rouville 
on Saturday, the 17th, and there is the evidence 
of credible electors, both ConserratiTe and 
Liberal, that they understood that the charge 
was made against M. Lareau that he was a Free- 
mason. We have also unquestionable evidence 
as to the reputation of Freemasons in the 
Catholic counties and in Bouville. In a word, 
the reputation is bad. The country people 
regard them with horror, says a witness. 
The explanation is easy to find. Freemasons 
are nnder the ban of the church, and it is uni- 
versally known. If the evidence were wanted, 
it is found in the deposition of Messire Joseph 
de Bepentigny, Yicaire of Montreal. The effect 
of the articles In question was most prejudicial 
to the plaintiff as regards his candidature. Was 
the accusation true 7 There was not a word of 
truth in it Therefore the defendant should pay 

damages. These are assessed at $400. 
Lehei^ioi the plaintiff. 
Xfocofte J* C7o. for defendant 



SUPERIOR COURT. 

MoNTRXAL, May 12, 1883. 
Before Rainvu<lb, J. 
Lambx es-qual. v. Thx Ontario Bank. 
Provincial powers qf taxation — Tax on Banke^ 
46 Viet, (Que.) eh, 22. 



1. Tl^tax impated on Bankt bff 43 Yiei^cLlt 

( Que,) it *m indireet tax. 

2. The tax in question is on the franekise^ and a 

regards a Dominion eorporaOon qf wkiek the 
shares are only owned in part by permms «(&» 
the provineef is not taxation vithin the prmnet^ 

3. The tax is an inierferenee with the exclusive poinr 

qf the federal leyislatwe to regulate Bankt mi 
the incorporation qf Banks. 

The Judgment is in the following terms : 

«La cour, etc.... 

« Attendu que le demandeur 6s-qaalite d'in^ 
pecteur de licenses pour le district de revena 
de Montr6al, r^lame pour et de la part de Sa 
Majesty, la somme de $1,300, £tant poor taxe^ 
impos6es snr la d^tenderesse en vertn de Tacte 
de la legislature de Quebec, 45 Vict, ch. 22 ; 

« Attendu que le demandeur all^e que U 
d^fenderesse est une banque incorporee ; qn'elie 
a un capital d'un million et demi de piastres, 
qu'elle fiut des afEaires de banque dans le« limi- 
tes de la province de Quebec, et qu'elle a on 
bureau d'afGdres en la cit6 de Montreal, dam le 
district de Montr^l ; 

« Attendu que la d^fenderesse plaide qaelle 
eziste en vertu dtin acte dn Parlemeot de la 
Puissance du Canada (34 Vict., ch. 5), et des 
actes Tamendant, que sa place piincipale d'af- 
faires est k Toronto dans la province d'Onta- 
rio, que plus des deux tiers de son capital loot 
employes dans la dite province d'Ontario, et nn 
tiers seulement dans la province de Quebec; 
que d'apr6s les pouvoirs k elle conferes, par le 
dit Parlement de la Puissance, la ddfenderesse a 
etabli plusieurs bureaux d'affiures dans les dtf* 
£6rentes provinces qui composent la Poisnnce ; 
que la taxe impos^e et r6clamee est illegale et 
inconstitutionnelle, et que la 16gislatare de I> 
province de Quebec n'avalt pas le droit de Tiffl- 
poser, 

lo. Parce qu'elle n'est pas une taxe directe ; 

2o. Parce qu'elle n'est pas imposee dans l& 
limites de la province ; 

30. Parce qu'elle est un empidtement ear le^ 
droits du Parlement federal de regler le com- 
merce et le trafic et les banques et rincorpon^ 
tion des banques ; 

" Consid6rant que les faits all^6s de part et 
d'autre sont admis par les parties par une td- 
mission sign6e par elles ; 

<* Consid^rant que la taxe r^clamee est im- 
posee sur le droit corporatif (franchise) et lev 
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priTil^ de transiger d68 affaires dans la pro- 

TlDce de QndbeCy et non snr la propri6te de la 

banqne; 
'f CoDsiderant que par la loi les banques out 

en ce pays le monopole de faire des affaires de 

banqae, et qu'en definitive la dite taxe devra 

toujooiB ^tre support6e par le public, et qu'en 

consequence elle est indirecte ; 

X CoQ8id6rant que la dite taxe sera 8upport6e 
en defiuitive par des personnes r^sidant pour la 
plupart en dehors de cette province, et que le 
droit corpoiatif (franchise) n'est pas 8itu6 en 
CD tier en cette province, et qu'en consequence 
]a dite taxe n'est pas impos^c dans les limltes 
de cette province ; 

"Oonddcrant ijue par I'Acte de l'Am6rique 
Britannique du Nord de 1867, le pouvoir ex- 
clusif de rdgler les banques et I'incorporation 
d'icelles est attribud au Parlement federal ; 

^ Consid6rant que le dit Parlement a exerc^ 
lies pouvoirs k cet cgard, qu'il a cr66 la dite 
lanque defenderesse en cette cause, et Ini a per- 
mit d'etablir des bureaux ou places d'affaires 
dans tous endroits qnelconques dans les limites 
de la Puissance ; 

" Considerant que les legislatures provincia- 
ks n'ont le droit de taxer directement que ce 
qui existe par leur autorit6 ou ce qui est intro- 
duit par leur permission ; 

"Coosiderant que les banques ne sont ni 
creees par leur autoritd ni introduites en ctitte 
province par leur permission ; 

''Considerant quo le pouvoir de taxer des 
legislatures provinciales est illimite, dans leur 
sphere ; 

" Considerant que si le pouvoir de taxer les 

lianques lenr 6tait reconnu, elles auraient droit 
de les taxer de mani6re ^ les faire disparaitre et 
u annihiler les pouvoirs exclusifs dn Parlement 
federal dans cette mati^re, et qu'en consequence 
la dite taxe est un empiotement sur les droits 
da Parlement federal de reglcr les dites ban- 
ques et de les incorporer ; 

•< Maintient Pexception plaidSe par la defen- 
deresse, declare la dite loi ultra virea et incons- 
titutionnelle quant 2l la dite defenderesse, et 
deboute le demandeur es-qualite de son action *, 

" Et la Cour recommande que les frais et de 
pens de la defense soient payes & la defende- 
resse." 

Laeotte j- Co., for the plaintiff. 
GifwtarX Q-C.^ counsel. 
Abbott j- Co., for defendant. 



COUR SUPfiRIEURE. 

Montreal, 16 avril 1883. 
Coram Jett^, J. 

La CoMPAGNiB d' Assurance Mutusllb du Feu 
DU Canada v. Alphonbe Bastibn. 

Compagnie d*Anurance MiUuelle — Action sur billet 

de prime. 

Le defendeur poursuivi sur un billet de prime 
par la demandercsse, Compagnie d' Assurance 
Mutuelle de la Province d'Ontario, £Edt motion 
avant de plaider, que la compagnie demando- 
resse soit tenue de produire devant la Cour : 

lo. Des extraits ou copies de toutes les reso- 
lutions votees par les dirccteurs depuis 1' ema- 
nation de la police du defendeur jusqu i!i son 
expiration, declarant des repartitions sur les 
membres de la compagnie ; 

2o. Des extraits ou copies des formalites ob- 
servecs pour la convocation des directeurs aux 
assembiees ou reunions auxquelles ces resolu- 
tions out ete passees ; 

30. Le montant des pertes encourues par la 
demanderesse, pendant la duree de la police du 
defendeur ; 

(Les items 4 et 5 furent abandonnes.) 

6o. Des extraits on copies des avis des reparti- 
tions au defendeur, lesquels documents devaient 
etre produits sous tel deiai qu'il plaira h la Cour 
de fixer. 

Cette motion fat appuyee d'un affidavit du 
def^deur alieguant quil n'a jamais eu avis des 
assembiees generales de la compagnie, ni des 
repartitions faites par elle, qu'il n'a jamais eu 
communication des livres ni d'aucun rapport 
des aflaires de la demanderesse. 

La Cour a accorde cette demanda, et a con- 
damne la demanderesse k produire sous le deiai 
d'un mois les documents demandes par la mo- 
tion, avec depens contre la demanderesse. * 

Longpfi j* David pour la demanderesse. 
L. Vemera pour le defendeur. 

(J. J, B.) 



* Un jucrement semblable a H6 rendu en d<k:embre 
dernier par T Honorable Jugo Bdlanger h Beauharnois, 
dans la cjiuso de " Beaver Mutual Fire In»urance Ctnn- 
pany qf Toronto" v. No4 LeqauU* 
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SUPERIOR COURT. 

MoNTBiALy April 30, 1883. 
Before Loranokr, J. 

PiNBONNiAULT v. DsGASPi, and E.Contm. 
Incidental demand^ S rvice of. 

The incidental demand in thi« case was made 
as follows: Immediately at the conclnsion of 
the plea the defendant opened the incidental 
demand : << And the said defendant herehy con- 
" stituting herself incidental plaintiff, complains 
<' of plaintiffs, now incidental defendants, and 
« declares, &c/* This demand was senred on 
the plaintiff*s attorneys and filed with the pleas. 

The plaintiffs as incidental defendants filed 
an exception to the form on the following 
grounds ; — 

1. Parceqne la dite demande Incldente n'a 
Jamais 6t6 legalement signifi6e tel que reqois 
par la loi. 

2. Parceque la signification faite par Thuissier 
de la demande incidente sur Messrs. Judah k 
Branchand est illSgale, nuUe, et de nul effet. 

3. Parceqne la signification de la dite demande 
incidente n'a Jamais 6te &ite aux d6feDdear8 
incidentes tel que requis pflr la loi. 

The Court considered the incidental demand 
properly made and served, and accordingly dis* 
missed the exception with costs. 

Juddh j* Branchaud for plaintiffs and inciden- 
tal defendants. 

Monkj Monk j- Raynet for defendants and inci- 
dental plaintiffs. 



RECENT DECISIONS, P.Q. 

Procedure — Report <jf Dietribution — Hypothec, 
— It is not competent to hypothecary creditors, 
who hare not been collocated in a report of dis- 
tribution duly homologated, of the monies aris- 
ing from a sheriff's sale of the real property 
hypothecated In their fiiTor, to sue to recover 
from a party alleged to have been illegally col- 
located in snch report, on the ground that ac- 
cording to the Registrar's certificate attached to 
the sheriff's return, such party ought not to have 
been so collocated, and that plaintiffs should 
have been collocated for the amount of their 
demand preferentially to him. — McDonell v. 
BunUn, 27 L. C. J. 73. 

Hypothec, — Where a hjrpothecary creditor 
cedes his right of preference on the monies 



arising from the sale of a portion of the propertj 
hypothecated, In fisvor of a hypothecaiy creator, 
who is only third in rank, such creditor haTiog 
first rank cannot afterwards claim to rank for his 
foil claim (without deduction of the moniei 
received under said sale), to the prejudice of i 
hypothecary creditor, who is second in xank, in 
the distribution of monies arising from the ale 
of the balance of said property. — Perodem j* 
Quintal, 211j.C. 3, U. 

Matter and Servant. — When a oommeicisi 
traveller, engaged by the year, quits the service 
of his employer without legal cause and agiisgt 
the Will of his employer, and without previom 
legal notice, he forfeits all claim to wages ac- 
crued to the time of his quitting said service.— 
Nixon V. DarUnff, 27 L. C. J. 78. 



GENERAL NOTES, 

The Affirmation Bill was defeated in the Hoiucof 
Commons, May 4, the Qovemment being beateo od 
the division. 

There may be seen on St. Paul streetf Baltimore, the 
sign of Charles J. Bonaparte, Attomey-at-law, a ffnod 
nephew of the great Napoleon. He is an aetive meiD- 
ber of the profession and is considered an able vA 
eloquent advocate.— (7lie«vo Legal Ni 



The following is an extract from a report of a wife- 
beating ease in one of the London poliee Coarti >~ 
John Smith, witness for proseoation, is under ezaminir 
tion* *' Now, what do yoa know of the matter, Mr. 
Smith?" "I know everything. I seed Brown beat hit 
wife." " How did he beat her 7" inqnired the nucis- 
trate. " How did he beat her 7" ezelahned the witnes 
with a look of scorn, ** how would you beat yoar wife?" 
The magistrate desired the witness to answer the qoes- 
tion. " Well," said the witnens at length, " Brown uses 
his boots, as I never do. I only uses my flsts. I hare 
often told him those here boots would get him into 
trouble I" 

Bab op MoRtbxal.— The following are the oiee- 
bearers elected forlSSM :— Bfttonnier,0. A. GeoffiiaB; 
Syndic, J. E. Robidoux ; Treasurer, M. M. Tait, Q.C- ; 
Council : S. Bethune, Q. C- , L. R. Church, Q.C.. C. C. 
do Lorimier, Q.C., F. L. B^Yque, R. Laflunme, Q>C> 

A. Lacoste, Q.C., W. W. Robertson, A. H. Lana; Se- 
cretary, A. E. Poirier. 

St. FRAMcis.~The ofRce-bearers elected for the n^ 
rent year are as follows : — BAtonnier, Wm. White; 
Sj'ndio, J. A. Camirand; Treasurer, L. E. PanneKn; 
Secretary, H. W. Mulvena; Council, J. W. Merr)'iS> 

B. Sanborn, H. C. Cabana. 

QuKBKC— The office-bearers are as follows ^— Bltoo- 
nier, J. G. Boss6, Q.C. ; Syndic, Q, B. Luiglois ; Tietf- 
ure, D. J. Montambault ; Secretary, R. J. Bradler ; 
Council, G. Irvine ; F. Langelier, J. Malouin, Andrews, 
Morrissette, Dunbar, Jules Lame, Jean Blanehet, 
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THE AFFIRMATION BILL. 

We cut from the Morning Post of the 10th 
iost. a letter which exposes completely, and in 
a few words, the fallacy that an Affirmation 
Bill should be passed on the principle of re- 
ligions toleration. The Affirmation Bill is 
really an outburst of intolerance, by those who 
are adrocatlng it violently ; but many well- 
intentioned people are misled by the idea that 
it is a question of conscience. Affirmation or 
oath can only be a form for those who do not 
beliere in any moral government of the world. 
Coorts of justice have long permitted people to 
swear in any form they believe to be binding. 
The test is not the Jotm of the affirmation, but 
whether the person swearing has any moral 
MDse of duty. 

Mr. Bright's idea of the question is logically 
less absurd than Mr. Gladstone's. Mr. Bright 
would have no form at all, because the obliga- 
tion to speak the truth on all occasions being 
abflolote, using a form, call it oath or affirma- 
tion, on some occasions and not on all, is to 
make a distinction between the kinds of truth. 
It is unnecessary to expose the various errors 
theoretical and practical involved in Mr. 
Bright's eccentric proposition, for it presents no 
real danger at present The peril is from the 
fileight of hand, by which one case bearing an 
outward resemblance to another and totally 
different one, is substituted for it. The spread 
of a low class of education gives opportunity 
for these enterprises by which crafty politicians 
lire. The letter is as follows : 

TO THE BDITOB OF THE MORKUrO POSTv 

SiSy— With regard to the above— 1 . Atheists 
Alfcsdy find their way into the House ; therefore 
tbey suiTer under no political disability ; there- 
fore they need no relief bill. 2. Roman Catholics 
would have had to abjure the Pope ; Jews to 
declare themselves Christians \ Quakers to take 
SQ oath which they considered sinful ; therefore 
they were relieved. The atheist is not required 
to call himself a^ theist; he does not consider 
it dnfal to take an oath ; there is therefore no 
UAlogy. 3. Mr. Bradlaugh himself considers 



the words of the oath << meaningless f he has 
since expressed his willingness to use them ; 
therefore he can have no scruples of conscience 
in the matter. What can the word *< con- 
science " mean to an atheist? 

From all this may we not conclude (1) that 
the Affirmation Bill could only be a Bradlaugh 
Relief Bill, there being nobody else to relieve ; 
(2) that there is no political principle of re- 
Ifgious toleration involved ; (3) that Mr. Brad- 
laugh is not excluded from the House for his 
opinions, but for the use he made of them to 
insult the convictions of the majority of his 
fellow-countrymen; (4) that the Premier 
wasted a good many words. Perhaps this last 
is not a novel conclusion. 

Yours respectfully, 

May 8. R. N. 

THE KRINO CASE. 

A correspondent of the N. K Herald, in noti- 
cing the death of Charles F. Ering at St. John's 
Hospital, St. Louis, refers to the singular crim- 
inal record connected with the deceased. He 
had undergone five trials for the same crime. 
In 1875 he murdered Dora Boemser, the wife of 
his partner. His first trial commenced Decem- 
ber 20th, 18754^ He was convicted of murder in 
the first degree. During the taking of testi- 
mony he was handcuffed for a violent outburst 
of temper. On the ground that he was shackled 
before the jury a pew trial was granted and the 
sentence of death set aside. In May, 1878, he 
was again tried. During this hearing one of 
the jurors was taken sick suddenly and a new 
trial resulted. The jury which heard the testi- 
mony on the third trial, in January, 1879, dis- 
agreed and were discharged. Under an arrange- 
ment made with Acting Circuit Attorney 
Ladue, in 1879, Erjng pleaded guilty to murder 
in the second degree and was sentenced to 
twenty-five years in the penitentiary. The 
defence claimed that the plea was entered 
under an agreement to take ten years, and he 
was allowed to withdraw his plea to murder in 
the second degree by the Supreme Court 
and plead not guilty to murder in the first 
degree. When next arraigned he refused to 
plead at all, and the Court ordered him to trial 
under a plea of not guilty of murder in the first 
degree. This trial resulted in a conviction and 
sentence of death, but a stay was granted by 
Judge Sherwood, of the State Supreme Court, 
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just twelve hours before the hour set for the 
execution. The case was then taken to the 
State Supreme Court on a question of tx poH 
facto law. The trial court verdict was affirmed. 
A writ of error was granted by Mr. Justice Mil- 
ler, of the United States Supreme Court, and 
when the case was called and argued before 
that tribunal last March, the judges reversed 
the decision, the majority holding that as Ering 
had once been allowed to plead guilty to mur- 
der in the second degree he could not again be 
placed in jeopardy for a higher grade. Ering 
was admitted to bail in the sum of $3,00a 
These trials have cost the State over $10,000, 
and Ering's father, it is said, has spent $40,000 
for the defence. Ering had been nearly eight 
years in prison before his admission to bail. 



NOTES OF CASES. 



COUB SUP^BIEUBE. 

Montreal, 9 mat 1883. 

Coram Mathieu, J. 

Armstrong et vir v. Tbudbl et al., k Truobl, 
Demandeur en garantie, v. Johnson, D6fen- 
deur en garantie. 

FSrempUon (Fifutane^ 

Lea pourparlera et amangemenU^ ou ffrqjeU cParrtm- 
gemenU entre lea partiea ont pour efet d^itUsr* 
rompre la preser^iofij ^Ua aont UgaUmeiU 
StablU. 

Per Curiah. — ^ Attendu qu'il appert que le 
dernier proc6d6 &it en cette cause, savoir la 
production des rfiponses de la demanderesse 
anx articulations de foits du d6fendenr en garan- 
tie, a 6t6 fait le 27 mars 1880 ; 

« Attendu que le 18 novembre 1881, le pro- 
cureur de la demanderesse, Edmond Larean, a 
propose au procureur du d^fvideur en garantie 
des arrangements, savoir que la demanderesse 
retirerait de son action si Ied6fendeur en garan- 
tie consentait \ payer les frais de la dite deman- 
deresse sur la dite action ; 

" Consid^rant qull appert que le mdme jour, 
18 novembre 1881, le procureur dn dit d^fen- 
deur en garantie rSpondit qu'il acceptalt ces 
propositions si la demanderesse voulait donner 
an d6fendeur en garantie, une quittance ainsi 
que le fr^re de la demanderesse j 

« Consid6rant que plusieurs lettres paraissent 
avoir 6t4 dchang^es depuis cette datedu 18 
novembre 1881 entre les parties jusqu'au 2i 



octobre 1882, jour oti le procureur dn dit difi^i- 
dear en garantie 6crivit au procureur de la dite 
demanderesse, Edmond Lareau, rinformantqnll 
considirait que la prescription dn droit de k 
demanderesse 6tait acquise hors de tout doate 
et qu'il laisserait la cause suivre son conrs ; 

<< Consld^rant que les poorparlen qui ont en 
lieu sont suffisants pour constituer une inter- 
ruption de la peremption, vft qall rteulte des 
lettres des procureurs des parties en cette cause 
produites au dossier, que les poursaites n'(»it 
et6 discontinudes entre le 18 novemlH:e I88I 
et le 21 octobre 1882, que par suite des ar- 
rangements proposes entre les dites paities; 

<< Consid6rant qne Tespace de temps depuis 
le derbier proc6d6, savoir le 27 mars 1880 jot- 
qu^au jour de la signification de la dite notion 
pour peremption, savoir le 17 d^viil 1883, 
n'est pas suffisante, sans comprendre le ten^ 
oti les dits pourparlers ont en lien, pour aoqne- 
rir au defendeur en garantie la peremption qiill 
demande ; 

" A renvoye et renvoie la motion du d^fen- 
deur en garantie, avec dSpens distraits a Mettn. 
Lareau k Lebeuf , avocats de la dite demande- 
resse ; et a maintenu et maintient la motion de 
la dite demanderesse avec depens, etc." 

Antorites cities par les demandeiirB>- 
Troplong, vol. 1, Presc., No. 47 ; Sirey, Proc. 
Civ., art. 399, Nos. 69, 74 ; Merlin, Bep. to. 
peremption. Sec. 1, § 2, No. 8 ; Pigeau, Proc., toI. 
1, p. 471, 484; Carre, No. 1,419; Favard, vo. 
peremption, vol. 1, p. 612 ; Dallos, Rep^ m 
Peremption, 21 L. C. J., p. 221 ; C. P. C^ art 454. 

Lareau ^ Lehei^f^ avocats de la demanderesse. 

R, A, Ramaay^ avocat dn de£dr. en garantie. 



SUPEBIOB COUBT. 

Montreal, March 31, 1883. 
Before Jbttb, J. 
Ltman es qual. v. MoDiariod, and Tati.ob et aU 
T. 8., and Plaintiffs contesting. 
Landlord and tenant Same^rriU 
Where a tenant who waa inwlventj frauddnikl 
tran^red hia atoek-in-trade to one cf hit 
eredUortf a aaide^rrit avani jugemuA iun^ 
by the landlord in the handa i^ ih 9bU 
creditor J within eight dayafrom thi rtauM^ 
waa maintained/or the amount of rent due «»i 
to become due under the leaecy the e^edi heief 
aukjeet to the landlorda lien for rent. 
It appeared that the defiendant leased a shop 
from plaintiff's agents for the term of two yevs. 
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Before the expiration of the first year the 
defendant abandoned the premises without 
giving notice to the landlord's agents, and 
made a transfer of all his stock in trade to one 
of his principal creditors (the present ISert 
Sai$i.) The landlord's agents thereupon, and 
within the eight days immediately following 
the transfer, issued a moUU^ttH avarU jugemerU 
in the hands of said creditor ; and subsequently 
contested his declaration that he was not in- 
debted to defendant, on the ground that the 
transfer so made was fraudulent^ and that the 
Tiert Sain well knew defendant to be insolyent 
at the time of the transfer ; basing their right 
of contestation on the &ct that they had a lien 
and droit d$ retention on the effects so trans- 
ferred for the amount of rent due and to be- 
come doe under the lease. 

Upon proof it was established that the goods 
tiansferred were of sufficient value to cover the 
amount claimed ; that the defendant was noto- 
riously insolvent, of which the JHert Sain had 
certain knowledge, and that although the trans- 
fer had been made with the understanding be- 
tween the defendant and the IHert Sain that the 
latter was to divide the proceeds of the sale of 
the effects pro rata with the other creditors, no 
SQch division had been effected, and no provi- 
sion had been made to guarantee the landlord 
for the rent so claimed. 

The conclusions of the judgment of the court 
are as follows : '< ConsidSrant, etc., etc., declare 
la laisie-arr^t prise entft les mains du dittiers- 
Baisi bonne, valable et tenante, maintient la 
contestation faite par les demandeurs de la de- 
claration du dit tiers-saisi ; declare nulle et de 
nul effet la pr^tendue vente des marcbandises 
du d^fendeur an tiers-saisi invoqu6e par ce der- 
nier, reoonnalt le droit de gage et le privil^e 
des demandeurs snr les dites marcbandises, 
pour le paiement de leur dite cr6ance de 
$264.26, pour loyera et accessoires, et en cons^ 
quence enjoint et ordonne au tiera-saisi de 
livrer et remettre entre les mains de Thuissier 
qui sera chaig6 de Textentlon du prteent Juge- 
ment, et de celui rendu dans Hnstance en 
Busie-gagerie snsdite, toutes les dites marcban- 
dises par Ini re^es du d^fendeur, les 17 et 19 
Janvier 1882, comme snsdite, pour par les de- 
mandeuiB faire procMer k la vente d'icelles, en 
vertu de leur dit jugement obtenu contre le d6- 
feudeur dans leur instance en saisie^gagerie 



su8-mentionn6e ; et exercer sur le produit 
dicelles leur privilege pour le montant de leur 
dite crSance de $264.26, avec interSt et dcpens, 
et k dhftMt par le d^fendeur de remettre et livrer 
les dites marcbandises comme susdite sous 
quinze jours de la pr6sente sentence, et aussitdt 
que mis en demeure de ce fiiire \par I'huissier 
comme susdit ; condamne purement et simple* 
ment le dit tiers-saisi h payer aux demandeurs 
la dite somme de $264.26, avec interSt du 28 
Janvier 1882, date de I'assignation, et con- 
damne dans tous les cas le tiers-saisi aux do- 
pens encourus sur la pr68ente eaisie-arret et 
contestation, desquels d6pens distraction est 
accord^ k Maltres Dunlop & Lyman, ayocats et 
procureurs des demandeurs." 

Dunlop' j" Lyman, for Plaintiffs. 

MeMatter j* Co., for T. 8. 

(R. T. H.) 



CIRCUIT COURT, TERREBONNE. 

Stb. Scholastique, March, 1883. 

Bifore BiLANOXB, J. 

Jasmin v. Thb Canadian Pacific Railway Co . 

Railway — Animals killed on track. 

JJtf/d.'-^l. Thai a railway company m not respon-- 
nble for the killing of animaU tttaying and 
tretpainny Sn its track. 

2. That where a proprietor allows a road across 
his landf and the gate opening from ii to 
the track, to be used by the public as a 
thoroughfare, he will be reeponsiblefor the acts 
qf the persons using the road, and the railway 
company will not be held responsible for the 
bad condition rf the gate, and for the killing 
of animals passing through it on to the track. 

This was an action to recover from the Com- 
pany, detendonts, the value of certain cattle 
killed upon its track by a passing train. The 
Judgment which follows sets out fully the cir- 
cnmsttuices of the case, and the grounds of the 
decision : — 

Per Curiam. Le demandeur all^e que 
depuis plus d'un an il est propri6taire d'une 
terre dans 8te. Th6r^, traveni4e par I'em- 
branchement du chemin de fer allant de Mont- 
real k St. J6rdme, et actuellemcnt la propri6t6 
de la d6fenderesse. 

Que le 14 septembre dernier (1882), entre six 
et buit heures du soir, au moment oil un oonvoi 
de la d^fenderesse, se rendant k St. J6r6me, 
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tmvenait la propri6t6 dn demandear, deux 
▼aches, une tanre et un tanreau dn demandenr 
86 troQyaient sur la voie du dit chemin, y 6tant 
panrenoa par le d^fant de barridre et par le 
mauvais 6tat de la cl6tare de la d^fenderesse 
▼ia-^-TU de la dite terre ; qae deux vachei ont 
6t6 ta668 da coup par le dit convol, I'autre a en 
lea pattes cassis et est morte deux jours apr^ 
et le taureau a eu les reins cassis, ce qui lui a 
6t6 sa valeur ; que cet accident a et^ caus^ par 
la negligence de la ddfenderesse et de ses em- 
ployes, qui ont neglig6 d'entretenir les cl6tureB 
et les barridres le long de la vole ferr^e sur la 
dite terre, et que nommement une des barridres 
communiquant au pare oil so trouvaient les 
animaux du demandeur 6tait brisoe, au point 
de permettre aux dits animaux de passer, et 
que de Mi ils sent passes par cette barridre ; 
que la yaleur des trois vaches est de $25 chiu 
cune, et celle du taureau de $16, formant $90, 
que le demandeur reclame de la ddfenderesae. 

La d6fenderesse a plaid6 qu'il est iaux que la 
cl6ture et les barridres fussent en mauvaiB 
ordre, et qu'au contraire, la defenderesse les a 
toujours tenues en bon ordre ; que lors du pr6- 
tendu accident, les animaux du demandeur 
etaient errant et tretpiuting sur le chemin de 
la defenderesse, par le &it du demandeur, par 
sa fiiute et sa propre negligence, et que si oes 
animaux sont passes par la dite barriere, ce 
n'est pas par la faute et la negligence de la 
defenderesse et de ses employes, mais blen 
celle du demandeur, et de ses agents et ses re- 
presentants; et que le demandeur etait dans 
rhabitude de permettre volontairement, impru- 
demment et par negligence, ^ ses animaox, 
d'errer et d'aller ohercber leur nourritnre sur le 
chemin de la defenderesse ; que la defenderesse 
n'est pas responsable des dommages reclames 
par le demandeur. A ce plaidoyer elle a ajoute 
nne defense en fait. i 

La preuye etablit que le chemin de fer ti»- 
▼erse la terre du demandeur ; et que le 14 sep- 
tembre au soir, deux* vaches et une taure du 
demandeur ont ete tuees, et un taureau blesse 
serieusement par le convoi se rendant k St. 
Jer6me. La question est de savoir si la defen- 
deresse est responsable euTers le demandeur de 
la mort de ces animaux. Cette responsabilite 
ne pent etre rejetee sur elle ; toutefois, vtl que 
c'est par sa negligence et sa &ute que les ani- 
maux se trouvaient sur la voie du chemin de fer 



lors de Taccident. Les animaux sent aortis sur 
la voie ferree par une des barrierea aerrant t 
communiquer dn pare du demandeur ^ rautrs 
partie de sa terre, k travers le chemin de fer. 
D'apres la preuve, ils sont passes par one ooTer- 
ture pratiquee dans cette barriere au moyen de 
deux barreaux caases ; oes baneaux avalent ete 
remplaces uue couple de fois depuia au-dd^ 
d'un an par d'autrea barreaux, et le printemps 
dernier par une planche clouee via-^v^s le 
tron. Plusieurs fois cette planche avait «t« 
trouvee declouee et tombee k terre par les eiD- 
ployes de la defenderesse, et chaque fois il< 
Tout rcclouee, et le jour de Taccident il parait 
que cette planche etait k terre. Nous ne savons 
comment 11 arrivait que cette planche etait si 
souvent cnlevee de la barriere, ai ce n'est que 
beaucoup de personnes passalent par cette bar- 
riere pour se rendre k travers la terra du de- 
mandeur, k la C6te 8t. Louis, et que ces per- 
sonnes, en ouvrant et fermant cette barriere. en 
iaisaient tomber la planche, qu'ils avaient soin 
de ne pas replacer ; car 11 est difficile de sap- 
poser que c*etait les animigix qui la iaieaient 
tomber, yd qu'elle etait donee du cdte du pare 
81 cette supposition est raisonnable, et je croi^ 
que c'est la seule qui, d'apres la preuve, offre 
quelque plausibilite, je ne vols pas comment U 
defenderesse pent etre tenue responsable de 
Paccident en question. Le demandeur est res- 
ponsable des actes de toutes les personnes qni 
passalent par cette barriere, et qni en de- 
clouaient on faisalent tomber la planche, toot 
comme si c'edt ete son propre Cut on oelui de 
ses employes. Legalement parlant, et mime 
d'apres la preuve, le demandeur derait con- 
naitre et connaissait depnis longtemps Petal de 
cette barriere, et neanmoina 11 ne 8*en est jamiti 
plaint, et il n'en a jamais avert! lea employee 
-de la Compagnie, malgre qu'il fQt de son devoir 
de le faire. 8es deux fiUes nous disent que de* 
puis huit jours elles passalent par rooverture 
dans la barridre^ en allant et en revenant timire 
leurs vaches, et n^a^ui^oii^B jamais aucune 
plaiute n'a ete faite aux employes de la defen- 
deresse. II est memo prouve que nombre de 
fois les animaux du demandeur ont et6 trouv^ 
sur la voie ferree, et les employes Tont pin- 
sienrs fois averti de ne pas mettre sea animaux 
sur la voie ferr6e, et jamais le demandeur oe 
s'est plaint de la barriere on des cl6taze& 

Une des raisons donnees par le Jnge Badgley, 
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en appel, pour renveraer le jngement de la 
Coor Sap^rieure et d6bouter Taction dans la 
caose de ((The Champlain and St. Lawrence 
kail way Ck>iDpany," appelante, and D6sange 
Simard, intim^ Stait celle-cl : << It is also in 
" eyidence that the hay growing on defendants' 
" lailroad was a great temptation to the plain- 
" tifi^s animals to stray, and that L'Heurenz, 
" her son-in-law, one of the witnesses, allowed 
« them to stray on the defendant's road, which, 
"of course, saved his own forage.'' Etplus 
loin: "They (the appellants) could not he 
^ compelled to make a special construction for 
'^ proti^tion against yicious horses ; nor under 
^ those statutory requirements should the de- 
(^ fendants be compelled to pay for the loss, not 
<* only of hogs, sheep or cattle, but of horses 
<< which she or her employes taught to stray 
'* from her own alleged property upon that of 
'' the defendants." 

Bedfield, & la note en has de la page 196, 
rapporte plusieurs jugements rendus aux Etats- 
Unis, qui ont d6cid6 que : « A railway company 
is not bound to resort to any extraordinary 
means to insure the fences being kept up along 
its line night and day ; reasonable diligence is 
all that is required.'' 

Si les employ6s ont §t^ n6gligents k tenir 
cette barriire en bon ordre, je crois que le de- 
mandeur I'a 6t6 bien davantage en la laissant 
iMiscr par les personnes qu'il y laissait passer, 
et en la laissant ainsi ensuite dans cet 4tat nn 
temps ind^fini sans la r^parer lui-mdme^ sans 
jamais e'en plaindre k la d6|enderesse on ses 
employes ; et je crois que si I'accident est ar- 
rive, le demandeur pent s'en attribuer en plus 
grnnde partie la fkute, et que, sous les cir* 
Constances, il a mauvaise gr&ce de se plaindre 
de la defenderesse et de ses employes. 

L'action est d6bout6e arec d6pens. 

PrevMi j- Matkieu, for plaintiff. 

E. AbboUf for defendants. 

Champaffne, counsel. 



CIRCUIT COURT. 
DiBTUOT OF Ibbbvillb, May, 1883. 
Btfare Chagmon, J. 
Dob y. Roi. 
IHth^ Retp&nnbUUy /or. 
Aper9on whopurchaui unihre9hed grain which U 
nd^eet to Hthet does not become thereby reepon- 



nbU/or the payment qfthe tUhe^ nor by the /act 
of hie threehing and famung the grain. The 
reeponeibiiUy reete on the owner or oeeupani qf 
the land who harveeUd the crop, 

Pbb Curiam. Le demandeur r6clame la dime 
d'une certaine quantity de grains, que le d6fen- 
deur aurait achet^s, en grange et non battus, 
d*un nomm6 Chouinard de 8t Valentin, r6colt68 
par ce dernier sur une terre qu'il possdde k St 
Valentin. 

Le d6fendeur rteide dans la paroisse de St. 
Ojrprien. 

Le d6fendeur pr6tend qu'il ne doit aucnne 
dime an demandeur, qull n'a nullement r6colt6 
le grain dont il est question, qu'il n'a fidt que 
I'acheter, et que son achat n'a pu l'assi^6tir an 
paiement de la dime. 

Le demandeur se fonde principalement, pour 
soutenir son action, sur un jugement rendu par 
la Cour du Banc du Roi, en 1808, dans une 
cause de Messire Robitaille contre Ignace La- 
marre, et dans laquelle action Messire Robi- 
taille r6clamait sa dime sur des grains r6coitto 
par le d6fendeur sur sa propre terre, en mdme 
temps que sur des grains achet6s par lui sur 
pied du nomm6 J. B. Lamarre, et aussi sur une 
autre quantity de grains non battus mais en- 
grang6s par le dit Jean B. Lamarre, et vendus 
ainsi, en grange, au d6fendeur. 

Le jugement rendu par la Cour du Banc du 
Roi dans cette cause, a <*ondamn6 le d6fendeur 
k payer non seulemeut la dime cius grains r6- 
coltds par lui sur sa propro terre ct sur celle de 
J. B. Lamarre, mais aussi celle des grains ache- 
t68 par le dMendeur du dit J. B. Lamarre, en 
grange. 

La pr6sente cause soumet k la cour une sem- 
blable question : Celui qui achate du grain, non 
baitu et snjet & la dime, deyient-il par le iait 
mdme, oblig6 personnellement au paiement de 
la dime? 

Je crois que nnlle part on ne Toit cette res- 
ponsabilit^ imposto k I'acheteur, qui n'a pas 
r6colt6, c'est-^-dire qui a achet^ le grain s6par6 
du sol, auquel il tenait. C'est le possesseur, 
savoir celui qui recueille, que la loi a to^joun 
charge de cette responsabilit6. 

Lorsque la dime se payait en gerbes, c'^talt 
le ddtenteur de 1' heritage qui 6tait oblig6, ayant 
d'enleyer sa r6colte, de notifier le Cur6 de venir 
chercher sa dime en plein champ; et depnis 
cette dpoque, c'est^^-dire depuis que la quotit6 
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de la dime a 6t6 chaiig6e de la 13e ii la 26e 
portion, k la condition que Fhabitant battit et 
vannAt le grain et le port&t an presbytire, la 
respon8abilit6 n'a pas co8b6 do reposer snr le 
proprietaire de la terre, qui a prodiiit le grain et 
fourni la rteolte, on lur le fermier, tuivant le cas. 

C'est que la dtme est nne charge des fruits, 
et doit dtre paytepar celui qui per^oitles fruits. 
"Percevoir*' signifie "recueilllr" et "recueil- 
lir ** vent dire « r6colter/' 

Celai qui achdte et paie ce qu'il achate, ne 
per9oit pas. L'acheteur n'a pas reoueilli les 
fruits qu'il achate sur une terre quelconque ; 11 
n*a pas r6colt6 ces firuits sur aucune terre dans 
le territoire affects k la dtme du Cnr6. 

n est bien vrai que, pour avoir achet6 le grain 
en grange, 11 a dft se trourer dans I'obligation 
de le battre et Tanner, si toutefois il ne Fa pas 
▼endu lui-mdme, en grange, mals ce n'est pas 
le battage et le vannage, qui cr6e I'obligation 
de la dtme ; c^est la cuelllette des iruits, on la 
r6colte Mte snr une propri6t6 dans le territoire. 

L'obligation de vanner, battre et porter le 
grain au presbjt^re n'a 6t6 qu*uno obligation 
additionnelle, h laquelle le paroissien a 6t6 as- 
8uj6ti, en consid6ration du Mi que la dtme 6tait 
r6duite au 26e mi not. C'est un aJout6 fait k ce 
que la loi requdrait ci-deyant, pour cr6er I'obli- 
gation, mais qui n'a rien d6rang6 du principe 
sur lequel reposait le paiement de la dime, sa- 
voir la charge du soutien du Cur6 par le pos- 
sesseur, ou dans tons les cas par le paroissien 
de rh6ritage au moyen du paiement de la dtme. 

Guyot, Vo. Diimes. ** Dizmes : c'est une por- 
tion des fruits de la terre, ou des troupeaux, 
que doivent les possessears des heritages ou des 
troupeaux aux ddcimateurs." 

MSme auteur Vo. Bail art 4e. "Ce n'est 
Jamais le proprietaire (dans le cas de bail) qui 
doit acquitter la dtme et il est facile d'en aper- 
ceToir^a laison \ c'est que la dime n'est pas une 
charge du fends et qu'elle n'est due que sur les 
fruits en vertu d'une coutume qui a pass6 en 
obligation : or comme c'est le locataire qui per- 
9oit les fruits, c'est lui qui est tei^u d'acquitter 
la dtme." 

Quelques auteurs ont pr^tendu que I'institu- 
tion de la dtme 6tait de droit divin, et d'autres, 
qu'elle appartenait au droit podtif, en ce que 
I'obligation en avalt 6t6 cr66e par les Edits et 
Ordonnanoes des Rois de France, et on cltait 
entr'autres I'ordonnance de Blois. 



Or Lacombe, dans son Dictionnaire, Vo. Dix- 
mes, parte de I'arrSt de r6glement da 12 Juin 
1713, quia opdonn6 Texfecution de Tart. 49 de 
cette ordonnance comme suit : " Arrdt de T^\t- 
ment, 12 Juin 1713, ordonne I'ex^cutioa do dit 
art. 49, et que tons dStenteurs d'h^ritsges saj?t« 
k dixmes seront tenus de faire publier et affi- 
cher le Jour pris pour d6pouiller et enlever 1« 
fruits, le dimanche, ou f(§te prochaine precMant 
le dit jour ; defend de mettre en gerbe, enlert? 
les fruits, sans avoir prtelablement pare oa 
laiss6 le dit droit de dixme, k la laison, nombre 
et quantity quit a accoutum^ d'dtie paye, 1« 
tout k peine de confiscation au profit des ecclc- 
siastiques, de tons les grains et fruits ainsi d«- 
pouiU6s, des cheyaux et hamois de ceox (c'est- 
&-dire de ceux des dlts dStentenrs d*h£rita(;e^) 
qui auront retenu et recel6 la dite dixme, et d« 
trois 6cus d'amtinde, etc., etc.** 

Bouijeon, Tome ler p. 313, s. 19. " La dixme 
des grains se paie sur le terrain ou champ qui 
les a produits et non autrement ; ainsi le dcnu- 
dle de celui qui cultiye n'est point k cons- 
d6rer, nos usages rejetant toutes dixmes pencm- 
nelles...." S. 21. "Pour 6yiter que cenx 
auxquels ce droit appartient^ n'en soientfiruetres. 
nul ne dolt fiure la r6colte de son champ, qoe 
la r6colte ne soit ourerte, et doit| ayant d'en- 
leyer, ayertir celui k qui la dixme appaitient" 

P. 314, s. 24. "Nul d^tenteur ne pent etre 
poursuiyi pour la dixme due par 0on predece«- 
seur.* 

P. 316. " Le propri6taire du fonds a le dioH 
d*en changer la culture k son gr^ ce droit etant 
une suite de sa propriety.... la dixme cesse 
d'etre due par cette nouyelle culture.* 

Pothier, Ed. Bugnet, traits du louage No. 213. 
« II y a beaucoup moins de difficulty k decider 
que la dixme doit dtre acquittee par le fermia 
et non par le proprietaire, car la dime n'est pss 
une charge du fonds. . . c'est le fermier qui per- 
9oit les fruits qui doit la payer parce qu'elle 
n'est due que sur les fruits, et en yeriu de i'o- 
sage dans lequel sont ceux qui per^oiyent les 
fruits, de la payer." 

lidme auteur p. 81, trait6 de la yente. <* Les 
charges. ... dont le yendeur n'est pas tenu de 
gazantir I'acheteur quolqu'elles n'aient pas ete 
d6clar6es par le contrat, sont lo. tontes ceUes 
qui sont de droit commun. De ce nombre est 
la dtme. Ce n'est pas proprement une charge 
r6elle, la dtme 6tant une charge des fruite et 
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uae dette de celtii qui les recaeille, plat6t 
i]a*ane chiurge de Th^ritage qui produit les 
fraiu : car le Car6 oa autre d^cimateur n'a au- 
ctin droit dans les heritages sur lesquels 11 per- 
Qoit la dime ; mais il est seulement fond6 dans 
iioe looable coutame de percevoir la dime des 
fraits qoi se recneillent dans la paroisse." 

Le riglement dn 4 septembre 1667 confirm^ 
par 1 Edit de Mai 1679, fixe la quotitg de la 
dime an 26e minot, le grain devant dtre batta, 
rannc ct porU au presbyt^re. et 11 impose le 
dt*votr dc pajer gette dime, aux propri6taires et 
aux fermiers. « Ordonnons," dit ce r^lement, 
'•qae les dixmes de qnelqae nature qu'elles 
paifr-sent ^tre, tant de ce qui nait en Canada du 
travail des hommes. . . . que de ce que la terre 
prodait d*elle-mdme, se Idveront au profit des 
ecclesiastiques qui desserriront les cures, sur le 
pied de la 26e portion. . . . que les dites dixmes 
^ront paj6e8 par les propri6taires des terres ou 
leurs fermiersy conform6ment k I'estimation, 
etc.... et que chaque babitant pour faciliter 
U perception de ce droit, de soj trop difficile k 
assembler, remettra en grains et non en gerbes, 
ce qu'il devra, au lieu de la demeure principale 
do cure ou prestre desservant la cure.'' 

Nous Tojons eneuite le rdglement du conseil 
Euperieur da 20 mars 1868 qui ordonne que le 
proprietaire et le fermier paieront les dimes k 
proportion de ce que cbacun d'eux retirera, k 
moins de conyention contraire entr'eux. 

Mgr Desantels dans son ouvrage appel6 Ma- 
Kuel du Curitf p. 87, aprte avoir cite le r^gle- 
ment du conseil snp^rieur, declarant que le pro- 
prietaire et le fermier paieront la dime k pro- 
portion de ce que cbacun retirera, ajoute, <* mais 
noos sommes d'opinion que le Cur6 pent exiger 
toQte la dime da propri6taire, si celui^i ne lui 
a donn6 les renaeignements qui constatent que 
la terre sur laqaelle a M faite la r^colte, est 
chIUt^ non par un simple employ^ k gages, 
inai« par on Y^ritable fermier. L'exemption en 
hvenr du propri6taire ne se presume pas." 

Mgr D5sautels discute ensuite U question au 
point de vue du fiait que le fermier et le pro- 
prietaire senient Gatboliques ou Protestants. 

Je rftftrerai aossi les parties aux notes des 
Joges dans la caose Th^berge et Yilbon, Vol. 3, 
I>«ci8ion8 des Tribnnaux, p. 198 et suivantes, le 
wn4 g^o^ral de ces notes exprimant que la dime 
ne peut r^llement dtre r6clam6e que de celui 
qui possMe lli^ritage et recueillc les gndns. 



Code des Curds de feu M. le Juge Beaudry, p. 
98. << La dime est due au Cur6 de cbaque pa- 
roisse 16galement reconnue sur les grains re- 
cueillis dans Vdtendue de cette paroisse, par 
tout propri6taire ou fermier, professant la reli- 
gion catholique." 

Et M. le Juge Beaudry ajoute : *< II n'est pas 
n6cessaire que le proprietaire rdside dans la pa- 
roisse. La dime est due par la terre et se pale 
par celui qui reiire les fruits." 

P. 100. " La dtme 6tant nne charge des fruits, 
11 est Evident que celui qui les recueille doit 
acqaitter cette charge.*' 

P. 101. ^ La part des r6coltes formant la dtme 
doit Stre cngrang^e, battue et vannde et port^ 
au presbyt^re par le contribuable k ses frais et 
d6pens. C'est en cons^uence de la reduction 
de la quotitd de la dime que le Ldgislateur a 
impost au ddbiteur I'obligation de la recueillir 
et la rendre en grains, nette et sans frais pour 
le cur6.''' 

II me semble que toutes ces citations prou- 
yent amplement que c'est celui qui poss^de et 
recueille qui doit payer la dime. II est bien 
oblig6, en bus, de la battre et vanner et porter 
au presbyt^re, mais 11 £aut d*abord qu*il la re- 
cueille, et si, apr^s Tavoir recueillie, 11 ne la bat 
pas^ ne la yanne pas et ne la poite pas au pres- 
bytire, soit en laissant le grain dans sa grange, 
ou en le yendant ou donnant, la consequence 
en est qu'il peut dtre poursuiyi pour la yaleur 
de cette dime tout comme si Tayant battue et 
yann6e, il ne Paurait pas port6e au presbyt&re. 

M. le Juge Beaudry, dans Pappendice 3e de 
son ouyrage, cite un jugement de la Cour d'Ap- 
pel rendu en 1869, et ou Pon trouvo le consid6- 
rant ci-aprds, qui 6tablit contro qui doit s^exer- 
cer le droit k la dime. II s*agit d'une du R6y6- 
rend Messire Dehaut centre Narcisse Pacaud, 
« Consid^ratn," dit le jugement, *< que Tintimd 
en Cour Inf6rieure (le Curd) a justifi6 tant en 
fidt qu'en droit les allegations de sa demande, 
et notamment qu*en sa quality de cur6 de la pa- 
roisse de St. Maurice, 11 ayait droit k la dime sur 
les fruits ddcimables recuelllis dans la dite pa- 
roisse et sur les terres qu'y possMe le d6fendeur, 
appelant." 

De toutes les citations ci-dessus, il apparait suf- 
fisamment que la Cour ne peut Idgalement sym- 
pathiser ayec le jugement rendu par la Cour du 
Banc du Rolen 1808 in re RobitaiUe y. Lamarre, 
I auqueljugementjeiaisais allusion plus baut. 
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Je crois que ce Jagement est erron6 en princi- 
pe. 8i lea juges qui ontrenda cejugement, eos- 
sent appliqu6 ce r^lement de 1667 dont Im 
teneor apparait tout an long dans TouTnge de 
M. le Juge BeandrXi p. 93 et snivantes, il semble 
quila n*aiiraient pas jug6 la question qui lear 
6tait Bonmise de la manito dont lis Tont firit. 

I^abord lis n'anraient pas renvoy^ la d^nse 
faite par le d^fendeor Lamarre, h Pe£fet qn'il ne 
deyait pas de dime attenda qa'il avait trois ans 
& semer en tene nenve sans payer de dimei car 
ce r^lement de 1667 ratifl6 par I'Edit de Mai 
1679, poanroyait jostement h ce que oelui qui 
aurait iUt terre neuve jonirait pendant cinq ans 
de sa terre sans payer de dime. £t ensuite ils 
y auraient yu non-eenlement que ia quotit^ de 
la dime 6talt rMuite & la 26e portion et portable 
en grains au presbyt^re, mais de plus qu'elle 
devait dtre pay6e par les propri6taires on fer- 
miers qui avaient fait la r6colte. 

Les arrets du Conseil Sup^rieur rendus sub- 
s^quemment, et sp6cialement ceuz de 1705, 
1,706 et 1707, n'ont apport^aucune modification 
k la partie du r^lement de 1667, qui nous oc- 
oupe dans la prteente ponrsuite, mais n*ont tait 
que oonflrmer le droit du Cur6 k la 26e portion 
dea grains r6colt6s, comme dime, le grain de- 
vant dtre engrang6, battn, ▼ann6, et port6 au 
presbyt^re. 

H. le Juge Beaudry, parlant du droit qu'a- 
vaient les nouveanx colons qui 6dsaient de la 
terre neu?e de jouir de cette terre pendant cinq 
ans, sans payer de dime, constate I'errenr com- 
mise dans le jngement ci-dessus, k cet 6gard. 

Ce jugement ne pent done faire autorit6. 

II n'y a suivant moi aucua lien de droit entre 
le commer^aut qui aurait achet^ une partie de 
la rteolte d'un cultivateur, mdme en grange, et 
le Car6, relativement au paiement de sa dime. 
Non-seulement le texte des auteurs r6prou¥e la 
chose, mais les inoonv6nients et embarras qui 
en r6sulteraient sont trop nombreux pour croire 
que tel droit pniase exister. 

Void un commer^ant qui a aohetft nne partie 
d'une r6colte, en grange, du propri^taire qui 
6tait tenu de payer la dime. Ce grain a 6t6 de- 
puis revendu dans le mdme 6tat^ et en est rendu 
dans ce mdme 6tat k sa troisl^me ou quatriime 
mutation. Qui de oes trois acqu6reurs deyra 
payer la dime ? lis sont tons devenus propri6- 
taires les uns aprte les autres dn mdme gnin 
et dans la mdme condition. Pourqooi le der- 



nier paierait-ll la dime plut6t que le prenuer on 
le second ? n est rrai qu'il n'y en a qn'an qd 
aura battu et vann6, comme le dit le avant 
aTocat du demandeur ; mais battra at Taimer 
ne sui&sent pas pour cr6er Tobligation at etabtii 
le lien ; 11 fiiut avoir per^u ou rccueiUi le gain 
ainsi battu et Tann6. 

Je suppose maintenant que ces ventes succes- 
sives dune telle r6colte, en grange, se heat 
dans un certain nombre de mains difflreiiteg 
par le propri^taire mdme qui Ta rte>ltee, pv 
portions, et que plusieurs de ces aoqnemr^ 
ach^tent des quantity, qui ne lenr permettent 
pas d'ayoir un 26e minot, comm^it le Core ar- 
rlTera-t-il k ces divers acquirenrs T Comptera- 
t-il d*abord la quantity de minots qne se sen 
trouT6 k avoir le premier acqu^reor, et si cette 
quantit6 n'a donn6, Je suppose, que 20 minois 
de gnin, exercera-t-il son droit d*acti<m oontre 
le second, qui n'en aura en que 20 minots, Im 
aussi, parce que, dans ces derniers 20 minott) il 
se sera trouT6 k avoir le premier 26e minot de 
lar6colte7 Bt&udra-t-il qu'il se mette aiod 
k la recherche de chacun des autres 26e minots, 
entre les mains des acqu^reura qni auront sniTi 
le premier? 

La cboee secait impossible^ et dans toot les 
cas impraticable. 

Et d'ailleurs il n'y a rien dans nos lois, qui 
donne an Cur^ pour sa dime, un droit de soite 
sur le grain de la r6colte, quand il a 4ti veodo. 

Le Cur6 n^est pas propriMaire noo plus d'u- 
cune partie de cette rtoolte, dans le sens strict 
et 14gal dn mot, de mani^re k l^autoriser k ex- 
ercer Paction en revendication entre les maim 
de Pacheteur. 

II a Taction personiielle pnrement et simple- 
ment ; et si le propri6taire a vendu cette ricolte, 
sans faire reserve de la dime, il en est reste de- 
biteur via^^vis du Cur^ et il la doit lui-meme, 
tout comme 8*11 efit non-seulement r6co]te, mais 
aussi battu et yann6. 

Dans lu cas actnel, en surplus, le d6fendear 

n'est pas un des parolssiens du demandeur, et 

n'appandt pas par la preuve avoir ancune pro- 

pri6t£ dans la paroisse. 

Action d^bontee. 

J, P, Camau pour demandeur. 

A, N, Chariand pour dfifendeur. 
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STAMPS ON PROMISSORY NOTES, 

Our notes of cases thid week contain a de- 
cision by Mr. Justice Chagnon in FUion v. Roy^ 
ID which the learned judge differs from the 
riew taken by Mr. Justice Taschereau in 
Dvckiton ▼. Normandtau {arUe^ p. 136). In tbe 
latter case it was ruled that the holder of an 
anjBtamped promissory note may still make it 
ralid by doable stamping where he would have 
had the right to do so if the Repealing Act had 
DOt been passed. The point is evidently not 
free from difficulty, and tbe question will prob- 
ably 1>e dJBcassed before the Court of Appeal. 
We observe, however, that a case has been 
brought before tbe Queen's Bench Division at 
Toronto. Coughlin v. Clarkj in which the same 
point is raised. It is an appeal from the judg- 
ment of Wilson, C. J., who tried the case with- 
out a jury at Brampton at the last assizes, and 
gave judgment for the plaintiff for $630 upon a 
promisrory note. The appeal is taken on the 
ground that the note was not stamped at its 
Diaturity before tbe repeal of tbe Stamp Act, 
and that double stamping after the repeal does 
not cure the defect. The defendant also sets up 
the Statute of Frauds as against the plaintiffs 
right to recover upon the consideration. Judg- 
ment has been reserved, but it appears that the 
opinion of Chief Justice Wilson agrees with 
that of Mr. Justice Taschereau. 



JUDICIAL SALARIES. 

The question of re-adjusting the salaries of 
the Judges of the Superior Courts came before 
the House of Commons on the 19th May, and 
the &ct seems to have been admitted by the 
Goremment that the salaries of those who 
reside in the large cities are inadequate. Mr. 
McCarthy pointed out that the Judges in Canada 
receive less than the Judges of any other colony 
under tbe British flag with one or two insigni- 
ficant exceptions. In Jamaica, for instance, the 
Chief Justice receives i;2,500 sterling, or about 
$1 2,500, while the puisn6 judges are paid £1,600 
sterling each. In the Cape of Good Hope the 
salary is £2,000 sterling, and in New South 



Wales, a colony with a population of 749,000, it 
is £2,600. The Premier showed a disposition to 
accede to the wishes of the House, the principal 
objection being tbat the smaller provinces would 
expect a proportionate increase. This will 
hardly seem a satisfactory reason, to those who 
are admittedly underpaid, why their claims 
should be deferred. We append, from the 
Commons Debatetj a portion of the observations 
of the Premier : — 

" Sir John A. Maedonald. — I have listened with 
gpreat interest to the remarks of my brethren of 
the Bar and members of this House as to the 
deficiency of the amount of salaries paid to the 
Judges. Those remarks would have had greater 
relevancy if there was a proposition before the 
House to raise the salaries of the Judges, 
because as such increases come from the public 
Treasury they require justification as to the rea- 
sonableness of the amounts proposed. This, 
however, is not the object of these resolutions. 
However, as the matter has been mooted, I will 
say that a strong feeling exists in the Provinre 
of Ontario that the Judges of the Superior 
Courts are insuifipiently paid, and that in the 
future the present salaries will not command 
the best talent for tbe Bench. Hitherto, I believe, 
they have been sufficient, and I think the pre- 
sent state of the Bench, the standing of the 
gentlemen composing the Bench, shows that the 
salaries were, at all events sufficient to induce 
them at the time to accept office. There is a feel- 
ing among the Bench and Bar in Ontario that 
the incomes of leading counsel have so much 
increai^ed in consequence of the increased wealth 
of the country, that the salaries at present paid 
to the Judges are insufficient to induce leading 
counsel to retire to tbe quiet and dignity of the 
Bench. I believe, also, the same feeling pre- 
vailed in the city of Montreal, among the pro. 
fessional and commercial classes there, that the 
Judges are not sufficiently remunerated to secure 
the best talent for the Bench. I do not hear the 
same complaint from other parts of the Dom- 
inion, except to-day, when it was mentioned by 
hon. members from the Province of Prince 
Edward Island. The difficulty the Government 
have in dealing with this question is, that the mo- 
ment they deal with the salaries of the Judges 
in any one Province, there arises a correspond- 
ing demand, although the same necessity may 
not exist, from all the other Provinces. This is 
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the difficulty which the Qo?ernment felt, and 
this together with other circumstances of a tem- 
porary nature, with which I need not trouble 
the Committee, prevented the Oovemment com- 
ing down with any measure during the pre- 
sent Session. They mtist carefully consider not 
only the position of the Bench in Ontario and 
the district of Montreal, but the position of the 
Bench in all the Provinces, and reasonable re- 
quirements, and this forces the Government, 
whenever it deals with this question, to consider 
the whole question as affecting the Bench of the 
various Provinces. With reference to the Pro- 
vince of Ontario, a similar demand is made for 
the increase of the salaries of the County Judges, 
who are very numerous. That also will be taken 
into consideration. In answer to the suggestions 
of my hon. friend from North Simcoe (Mr. 
McCarthy) I will say that the Government 
intend to address themselves during Recess with 
the view of studying the pressure and the rea- 
sons of the pressure that exists in the Province 
of Ontario and Monireal, and is brought to bear 
on the Government in this relation, and will 
come down with some general scheme at the 
next Session.'* 



BOTES OF CASES. 



COURT OP REVIEW. 

Montreal, April 30, 1883. 

BtJOft TORRANCB, DOHBRTY, RaINVILLB, JJ. 

LizoTTB es qual. v. Descheniau. 

Action en declaration de paiemiU—Proqf qf pater- 
nity. 

An action en declaration de patemitS map be main^ 
tainedy where it is proved that the d^endant had 
connection with the mother at the time^ though 
it also appear that others toere guilty with him. 

Torrance, J. This is an action en declaration 
de patemite The plaintiff is representing his 
minor daughter, a girl of 16 or 16, who gave 
birth to an illegitimate son on the 1 7th Janu- 
ary, 1882. An enormous mass of evidence has 
been taken, some 900 pages, which the Court 
was obliged carefully to examine. The defend- 
ant, Henri Desciicneau, was charged with being 
the father of the child. The Court at Sorel 
held that though there were certain citcum- 
stances against the defendant, yet the material 
fact, namely, the paternity, had not been proved. 
The evidence is entirely circumstantial against 



the defendant Mme. Deecoteau, nU Delphink 
Bibeau, lived close to the minor, ArpineLixotte, 
and deposed that defendant came to the houK 
in April, 1881, and asked if Bemier, the master, 
was in. She told him that Bemier and ht» 
wife were away, but that Arplne was in. He 
said he had tried the door and found it banvd. 
She said, nevertheless, Arpine was there. He 
then got in. On another occasion he came 
during mass. All were out bat Arpine. Seeing 
them together, Mme. Descoteau thought they 
had «deH dibccurs amourenx." Another wii&e&< 
Mme. Lauzi;&re, testified to the defendant going 
to the house where Arpine was, in the absence 
of her guardian and everybody else. Jofeph 
Lauzi^re, the servant of Bemier, says he foucd 
Arpine and the defendant in the doorway ot 
Arpine's room. They had an air of coniosion— 
« Vaxr tout bouleverse,^ They shut the door and 
drew the curtain. The defendant, joking about 
her, said : " Qu*il all ait la mettre couver." It i& 
true that this witness bears an unenviable repu- 
tation, but his evidence is not without corrob- 
oration. Israel Lauzi&re says that Henri Des- 
coteau went to see Arpine en eaekate of ber 
guardians — namely, Bemier and his wife. Then 
we have the declaration of Arpine when in the 
pains of labor and apprehensive that she might 
die. She said that Henri was the father, mean- 
ing the defendant. The story told by Mr. 
Biondin, the County Registrar, has some weight 
in it. When the birth took place they wished 
for evidence of the paternity. The Descheneac 
family were interrogated, and half a dozen per- 
sons were named who could give information. 
Biondin saw these different persons, and con- 
cluded that the defendant was the lather. Tbe 
father of defendant offered $50 to stop the suit, 
and his lawyer, or the lawyer of the defiendant, 
offered $100 in settlement. Biondin further 
said that the child was un tSmoiffnofft ierriUe 
vivarU eontre le dSfendeur, 

It was said that the girl was Ughre. But thi^ 
question was not the important one. She m&y 
have been intimate with others. The important 
question here was this : Was the defendant 
guilty, kc. 7 If he were guilty and others were 
guilty with him it did not exonerate him. All 
were jointly and severally liable. Anselme 
Dechesneau, the brother of Henri, swears that 
he had connection with the girl again and 
again. Another brother, a lad of seventeen, 
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swore that he took indecent liberties with Ar- 
pine again and again, and that she repeatedly 
did the «ame thing with him. All this reveals 
a deplorable state of morals in these fomilies, 
but the defendant should not escape, and the 
Court are strongly of opinion that his condemna- 
tion will tend to the doing of justice. 

Judgment reFeraed, and the defendant con- 
demned to pajr $100 damages, and $4 per month 
alimentary allowance, until ^he child attains 
the age of 14. 

'/. B, BroutBeaUy for plaintiff. 
A. Oermain, for defendant. 



COrRT OF BEVIEW. 

MoNTRBAL, April 30, 1883. 

Before Torrance^ Doeisbty, Rainvillb, J J. 

Brici y, Th8 Morton Dairy Faruing and 
Colonization Co. 

PromUwry Nate of Carftoration — Evidence — 
Authority qf Preiideni to eign. 

This was a judgment against the company 
for $8,175.71. The defendant pleaded that 
Thomas H. Hodgson, who signed, as Presidenfi 
the note upon which the defendant was con- 
demned, was not authorized. The defendant 
was condemned to pay. 

Before the Court of Beview two objections 
were made by the defendant. 1st, that the no- 
tice of trial was not regular. 2nd, that the 
authority of the President to sign the note for 
the defendant was not proved. 

ToBRANCB, J. We and that thti plaintiff in- 
scribed for trial, and filed his inscription on the 
3rd liarch for trial on the 20th March. He 
subsequently, on the 9th March, gave notice to 
the defendant's attorneys for the 20th March. 
AH this was perfectly regular, and the Court so 
held on a motion made by the defendant to 
strike the inscription. 

Xext, as to the authority of the president to 
sign the note. The counsel for defendant, Mr. 
Gtioffrion, referred us to the Canada Joint Stock 
Companies Act, 1877, section 66. This section, 
after saying that any note made by an ofiicer of 
a company in general accordance with his 
powers as such under the by-laws of the com- 
pany, shall be binding on the company, enacts 
further, «in no case shall it be necessary to 
proTs that the same was made in pursuance of 



any by-law,** kc. The burden of proof is on the 
defendant to disprove the authority of the presi- 
dent, which he has &iled to do. 

Judgment confirmed. 

Riielue, for plaintiff. 

Oeoffrion ^ Co.y for defendant. 



SUPERIOR COURT. 

t Montreal, May I, 1883. 

Be/ore Loranoir, J. 

In the matter of Mulholland k Bakbr, Insol- 
vents, and John Fair, Assignee, and Thi 
Merchants Bank of Canada, Claimants, and 
The Consolidated Bank of Canada, con- 
testants. 

IrhBolverU EttaU — Interett on Clainu, 

ffeldj where there it a turpltu in the private estate of 
one member of an intolvent firm qfter paying 
hie creditors the amount of their claims as filed, 
but a deficiency in the firm estate to pay firm 
creditors^ the tatter have no claim upon such 
surplus unttl the private creditors, who have 
interest'bearing claims, have been paid interest 
upon the afoount qf their claims, from the date 
qf filing the same till payment. 

In a dividend sheet prepared and published 
in this matter, the Merchants Bank, claimants 
upon the estate of Henry Mulholland, one of the 
members of the firm of Mulholland k Baker, 
having an interest-bearing claim, were collo- 
cated for the sum of $409.91, for interest upon 
the lull amount of their claim as filed, from the 
date of filing the same up to the date fired for 
payment thereof. 

This collocation was contested by the Consoli- 
datod Bank, claimants upon the estate of the 
firm, upon the grounds that on their claim of 
$250,000, they had only been collocated for 
$17,839.14; that the Merch.ants Bank as cre- 
ditors upon the individual estate of Henry 
Mulholland, had been paid in full, the amount 
of their claim as filed ; that the $400.91 was 
solely for interest, and the collocation thereof 
was illegal and operated an injustice to the firm 
creditors, who were entitled to have such sum, 
and all sums purporting to be a surplus of the 
proceeds of such individual estate, brought into 
the firm estate for the benefit of firm creditors. 

The Merchants Bank answered the contesta- 
tion by alleging : (1) That the Consolidated 
Bank had no locus standi, having no longer a cor- 
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porate existence ; and (2) That the Merchants 
Bank as creditors upon the indiyidual estate of 
Henry MulhoUand, were entitled to be paid 
their debt in full, which included interest as 
collocated, beiore any portion of the proceeds of 
that estate could go to the benefit of firm cre- 
ditors. 

The proof established that the firm creditors 
had only received a dividend of so much on the 
dollar ; that the claim of the Merchants Bank 
wag an interest-bearing one ; that the Bank had 
received twenty shillings in the pound upon the 
amount of the claim as filed, and that the collo- 
cation of $409.91 was solely for interest upon 
the amount of the claim from date of filing 
thereof till the date of payment. 

At the argument, Bobertsofif for the Consolida- 
ted Bank, contended : 

By the Act authorizing the winding up of the 
Consolidated Bank of Canada, (43 Vic. Chap. 
46), it was enacted that liquidators should be 
appointed who should have all the administra- 
tive powers of Directors, and they were empow- 
ered, in the event of an offer being made for the 
purchase of the remaining assets of the Bank 
en bloCf to submit the same to the shareholders, 
and, if approved, to execute a conveyance 
thereof to the purchaser. Such sale had been 
duly effected to the Canadian Securities Com- 
pany ; and by the deed of conveyance, it was 
expressly stipulated that the Company should 
have the right to use the name of the Bank in 
legal proceedings. 

By a subsequent Act of the Dominion Parlia- 
ment (45 Vic. chap. 65) this deed had been in 
effect confirmed *, and it was enacted that the 
Xyompany should fulfil all the duties and have 
all the powers and responsibilities of the liqui- 
dators. 

The action was therefore well brought in the 
name of the Consolidated Bank of Canada. 

As to the right of the firm creditors to the sur- 
plus in the individual estate of Henry Mulhol- 
land, section 80 of the Insolvent Act provided 
that all debts due and payable by the insolvent 
at the time of the execution of a deed of 
assignment, or at the time of the issue of the 
writ of attachment under the Act, and all debts 
due, but not then actually payable, subject to 
rebate of interest, should have the right to rank 
upon the estate of t]^e insolvent. 

Section 88 provides : ^ If the insolvent owes 



^ debtff, both individually and as a member of a 
" co-partnership or as a member of two difierent 
<' co-partnerships, the claims against him shall 
" rank first upon the estate, by which the debU 
** they represent were contracted, and shall oqIt 
'< rank npon the other after all the crediton of 
« that other have been paid in lull." 

The words << paid in full " iu section 68 refer 
to the amount of the claims filed, as provided in 
sec. 80. The claims npon Henry MalhoUand's 
estate bad been paid in full, within the meaaiog 
of sec. 88, as the creditors had received S^ 
shillings in the pound on their claims as filed— 
and hence any surplus should go to firm 
creditors. 

Tcut, Q.C., for Merchants Bank : — 

The Consolidated Bank of Canada has no 
longer any corporate existence, and no suit or 
proceeding can be taken in its corporate name. 
All its assets are vested in the Canadian Secu- 
rities Company, cap. 65. The present proceed- 
ing therefore cannot be maintained. 

The interest of the claimants to raise thii 
question, consists in this, amongst other things, 
that a judgment in their favor against a non- 
existent and altogether fictitious contestant, 
would be no bar to a similar proceeding by the 
Canadian Securities Company. And also in this, 
that the claimant has no remedy for the costs 
incurred in these proceedings, if jadgmeot 
should be rendered in his favor. The cbumant 
in this case, if successful, would not obtain his 
costs under any execution or other writ, but 
would be obliged to institute a new suit against 
the Canadian Securities Company to recorer 
those costs. And it is impossible to say how 
far the claimant could establish any liability 
against the Canadian Securities Company. 

If this proceeding is fi>r the benefit of the 
Canadian Securities Company, it should hare 
been instituted in their own name, as heing 
vested with the rights of the Bank ; or as its 
liquidators. 

Section 80 of the Insolvent Act contemplstes 
a deficiency in the assets of the insolvent to 
meet his liabilities, and therefore provides ft 
common basis upon which all creditors shall 
rank upon the estate, so that one shall notbav'e 
an undue prel^ence over the other. But this 
section does not contemplate that the crediton 
shall be restricted to receiving from the estatB 
the precise amount of their claims as limited by 
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the Baid section, should there be a surplus of 
assets over liabilities. Section 99 of said Act 
provides, that if any balance remains of the 
estate of the insolvent, or of the proceeds thereof 
after <* payment in full " of all debts due by the 
insolTent, such balance is to be paid oyer to 
iDsolrent. 

If interest was not included in the words 
" payment in full of all debts due by the insoU 
rent," found in this section, fraud could be 
perpetrated by a person upon his creditors. By 
a^dgniDg be could escape the payment of 
interest beyond the date of the insolvency, and 
after payment of the amount of claims as filed, 
receive back the surplus of, his estate, thus 
»TiDg interest from the date of insolvency till 
payment of claim. 

In this matter the estate of Henry Mulholland, 
indindnally, is more than sufficient to pay his 
individual creditors their debts in full; and 
nndcr these circumstances the claimant as a 
creditor upon the estate of Henry Mulholland 
individually is, under section 88 of the Insolvent 
Act, entitled to be paid his debt in full, before 
any portion of said individual estate can go 
into the firm estate for the benafit of the firm 
rreditors. 

The firm creditors do not stand in any better 
position with regard to the surplus in the estate 
after paying the debts in full of the creditors of 
Henry Mulholland individually than Henry Mul- 
holland himself would stand with regard to such 
surplus, supposing there were no firm creditors. 
The language is the same in section 88 as in 
section 99. In the last named section, the insol- 
vent gets any balance remaining after " payment 
in/uU" of all debts due by him. In section 88 
the firm creditors would get the balance remain- 
ing after the creditors of the individual estate 
have been << paid in full." The principle laid 
down in the Insolvent Act is the same as that 
to be foniui in article 1889, C. C. and the Con- 
solidated Statutes of Lower Canada, cap. 65, 
sec. 6. 

After a recital of the pleadings the judgment 
proceeded as follows : — 

" La Cour, adjugeant sur le premier point : — 
" Aitendu que par TActe de Cession ci-dessus 
citi dn 19 Aout, 1881, par la Banque Consolidee 
i laCompagnie de Suret^s Canadienne il est 
itipole que oetta dite Compagnie aura le droit 
de Be servir pour les fins de la perception ou la 



protection des cr6ances qui lui sont c6d6es dans 
toutes les poursuites au nom de la dite Banque 
Consolid6e ; 

<* Attendu que par lo chap. 65 de la 45 Vict, 
la dite Compagnie de Suret^s Canadienne est 
autoris6e comme les liquidateurs de la dite 
Banque P^taient euz-memes sous Pautorito de 
I'acte 43 Vict. chap. 46, k se servir du nom de la 
dite Banque pour les fins de la liquidation de ses 
affaires ; 

<< Renvoie cette partie de la contestation de la 
Merchants Bank of Canada, et declare que la 
contestation produite au nom de la dite Banque 
Consolidee est valablement produite ; 

<<Sur la seconde question soulev^e par la dite 
contestation : 

" Attendu que les cr6anciers de Henry Mul- 
holland ont sur ses biens personnels une prefer- 
ence sur les creanciers de la Society Mulholland 
k Baker dont ils faisaient partie, que ceux-ci ne 
peuvent r6clamer que le surplus rcstant de ses 
biens apr6s le paiement de ses dettes, aux termes 
des sections 88, 89 de Tacte de faiUite de 1875 
et ses amendements et de Varticle 1899 du 
Code Civil; que les biens personnels du dit 
Henry Mulholland ayant 6te suffisants pour 
payer ses dettes en entier, capital et int^r^t, la 
cr6anci6re The Merchants Bank of Canada, dont 
la creance porte int6rdt suivant la loi, a le droit 
d'en recevoir le montant calcule jusqu*au jour 
du payment, savoir : le 23 Janvier dernier, jour 
ou la feuille dedividende etait faite payable ; que 
la faillite de son d6biteur peraonnel n*a pas eu 
I'effet d'empScher les int^rdts de courir en sa 
faveur et que la Banque Consolidee est sans droit 
k lui con tester ces intdrdts ; 

" La Coyr renvoie la contestation de la dite 
Banque Consolidee contestante et maintient la 
dite reclamation de la dite The Merchants Bank 
of Canada, en son entier, avec dSpens distraits 
k Messieurs Abbott, Tait k Abbotts, Avocats des 
Redamants." 

AbboU, Tait j" Abboitt for claimants. 

Robertson^ Ritchie j* Fleet for contestants. 



SUPERIOR COURT. 

Months AL, May 1, 1883. 

B^ore LoRANOiR, J. 

Ross et al. v. O'Lkary, and Ross et al., Petrs. 

Execution — Contempt of Court. 
Held, that a defendant who indueesa bailiffs charged 
with a writ of execution againti him, not to 
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seize hie goode and efeete, but to accompany 
him to the plaintiff a for the purpose of effecting 
a settlement^ and in the interval between tfte 
bailiff^s leaving his place and returning again 
to make seizure^ removes part of his goods^ wiU 
be declared to be in contempt of Courts under 
articles 782 C. 0. P. and 2273 C. C, and wiU 
be imprisoned in the common gaol until he 
satisfies the amount of the debtj interest and 
costs. 

The judgment of the Court is as follows *. — 
" La Cour aprds avoir entendu les parties sar 
la motioQ du 13 septembre 1883, pour con- 
trainte par corps contre le deiendeur, examine 
la preuve et les pieces produitos au dossier, et 
avoir sur le tout d61ibere ; 

" Considerant qu*il appert par le retour de 
rbuissier charg6 du bref d'execution en cette 
cause que le dix-huiticmu jour du mois d'aout 
dernier il se serai t pr6sente au domicile du 
ddfendrur pour ezccuter le dit bref, que sur 
demande dc ce dernier il auraitsursis t\ I'ezdcu- 
tioD du dit bref pour se rendre chez le deman- 
deur sur le but d'effectuer un r6glement, et que 
vu I'absence du demandeur de son domicile il 
avait Bur la promesse du dcfendenr de ne rien 
enlever des lieux occupees par lui, il aural t 
remis au lendcmain, le 19 aoOt, l'ex6cution du 
dit bref ; que le lendemain s'etant present^ au 
domicile du dit defendeur pour ex6cuter le dit 
bref, il aurait constats quMl en avait enleve 
plusieurs meubles, entre autres un piano qui 
s'y tn uvait, lu dit jour dix-huit aodt lors d« la 
premidrd visite du dit hulssier ; 

** Con8id6rant qu'iL raison des faits ci-dessus 
le demandeur a demande par sa motion du 1 3 
septembre, ^a contrainte par corps %ux termes 
des articles 2273 et 783 du Code Civil et de 
Procedure Civile j 

" Considerant que le defendeur a plaids h 
cette motion ; lo. Que le demandeur ayant fait 
arrfiter le defendeur sur Capias pour les causes 
mentionn^es dans la dite motion, il ne pouvait 
Ini, defendeur, dtre coutraint par corps deux 
fois pour la mSme cause et qiie H motion pour 
contrainte 6tait contralre ji^ la loi ; 2o. Que le 
piano et les meubles qui avaient 6te enlevds 
des lieux occup6s par le d6fendeur 6taient la pro- 
priety de sa fiUe Kate O'Leary, qui les itvait 
enlt)v6es elle-mSme et sans sa participation ; 

** Considerant qu il n'existe en la prSsente 
cause auoune prenve de pr6tendre capias eman6 



contre le defendeur, ce dernier n'ajrant Uli 
aucune preuve sur ce (ait ; 

" Considerant qu'il a cto prouve qne le dit 
defendeur a enleve des lieux occupes par loi 
apr^s la premiere visite de rhoisaier, le dix>hoit 
aodt dernier, un piano et un eofa, et qoe cee 
meubles n'ont pu en consdqnence^ etre saisis 
par le dit huissler ; 

^ Consid6rant que le dcfendenr o'a pas prouve 
que le dit piano ni le dit sofa foBsent la pro- 
priete de sa fiUe Kate O'Learj, mais qa'fta con- 
traire il a et6 prouv6 que ces meubles ont ete 
achetes et pay 6s par lui ; 

« Considerant que le rapport de Thaissier 
saisissant sur le cUt bref d'exeoution n*^ pas ete 
conteste et £ut preuve contre le defendeur ; 

" Considerant qu'2i raiaon des fiuts ci-deKos 
le defendeur est anx termes de rarticle 782 da 
Code de Procedure Civile contnugnable par 
corps, et que la motion da defendenr ^t bien 
fondee ; 

<« Maintient la dite motion, declare abeolue 
la regie pour contrainte par corps obtenoe 
contre le defendeur, et ordonno que le dit 
defendeur soit contraint par corps et empri- 
sonne dans la prison commune da district de 
Montreal jusqu'ii ce qu'il ait satisfiut h, la 
balance due sur le bref d'execution en cette 
cause en capital, interet et frats da dit bre£ 
savoir la somme de $230.61 ooutb actuet 
dont $126 . 76, montant, du jugement renda en 
cette causs contre le defendeur en favettr des 
demandeurs le premier joor de fi&vrier, 1868, et 
$103.85 pour balance d'iateret aocm sur ce 
montant, avec interet sur la dite somme de 
$230.61 it compter du onse septembre^ 1882, 
date de la signification de la dite motion 
pour regie, et, en autre, jusqu'k ce qu'il ait 
satisfait et paye les frais sur la dite moUon 
pour regie, lesquels s'eievent h la somme de 
$24.55, formant avec la somme ci-dessns an 
total de $255. 16 courant ; le tout avec depens 
distraits h Maitre Cooke, avocat des deman^ 
deurs.** 

J. P, Cooke for petitioner. 

/>. Barry for defendant. 
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CIRCUIT COURT. 
District or Ibebvillb, April 30, 1883. 
Before Chaonon, J. 

FiLioN V. Roy. 

Pntnittoiy Note — Stamp duty — Efeet qf the Re- 
pealing Act ae to right to affix double etampa. 

Pkr Curiam. Les demandeors reclament du 
defendeur le montiint d'un billet dont ce der- 
nier est le faisenr. Ce billet est dat^ d'aoAt 
1876, et n'a ete tlmbr^ par les demandears qu en 
fevrier 1883} c'est-j^ire depiiis Fabolition de la 
loi relative aiiz timbres. Les demandeurs y 
ont appos6 doubles timbres et mdme au-delik, 
ont cancelle les timbres de la manidre dont 
I cxigeait le statat avaot son abrogation et ont 
ensnite pris leur action. 

Le defeodear qoi est comme je le disais tout 
a llieare, le laisear da billet, plaide qae le bil- 
let est Dul parce qn'il n'a pas 6td diiment es- 
Umpilie, et parce que les timbres qui y ont ete 
apposes 1 ont ct6 sans droit. 

Le statut relatif aux timbres, avant son abro- 
gation, permettait an portenr de I'lnstrument 
Don timbr6 dans le temps oil il aorait dd r<^tre, 
d'j apposer doubles timbres, et par Ih. de le va- 
lider, ponrvu que si la validity de ce billet 6tait 
ensuite qnestionnce daos la poursuite £aite pour 
iioD reoouvrement, le porteur p&t d6montrer 
que c'ctait par suite d'une simple erreur ou in- 
adrertance et non dans le but de violer la loi 
qo'inie Pavait pas tout d'abord timbr6. 

Ce droit du porteur de vaiider I'effet en y 
apposant doubles timbres lui 6tait consacr^ par 
la 8. 2 du chap. 47, 37 Vict 1874, amendant les 
actes primitifiB, et encore par la r^fonte des sta- 
tnlg relatifs aux timbres, 42 Vict. ch. 17, s. 13. 

L acte d'abrogation de la loi des timbres a-t-il 
en Teffet de fiure perdre ce droit au porteur ? 

Cet acte d'abrogation 46 Vict., ch. 1, declare 
qo'aucan droit ne sera payable sur aucun billet 
ou lettre de change fait ou tire apr^ le 4 mars 
1882, et qu'lk compter de cette demidre date, 
Tacte 42 Vict contenant la reibnte de la loi des 
timbres, lequel acte ayait d6jii rappelS la loi an- 
terieure & ce sujet, serait abrog6. Jusque \^ 11 y 
aarait certainement peu d'espoir pour le porteur 
tn defiant. 

Hais 11 y a des rcseryes, et ce soni ces reser- 
ves qu'il importe d'examiner dans Pesp^ce. 

L'acte d'abrogation ajoute 2i son dteret d'abo- 
lition : 



^ '^ Pourvu toujours que toufes choses Icgale- 

.'< ment faites et tous dioits acquis en vrrtu du 

<* dit acte, ou de tout acte qu'il abroge restent 

" ralides " 

Or, si le porteur a, nonobstant Tabolition, 
conserro sa faculty d'apposer doubles timbres, 
ce ne peut Stre qu'en vertu de la reserve dont 
je viens de foire mention. 

Le statut dit: << Toutes choses legalement 
" faites lors de Tabolition resteront valides." 
SClremfnt le porteur actuel, Ic demandeur, ne 
peut trouver la con86cration de son droit dans 
cette reserve ; car lors de 1 'abolition, il n'avait 
encore rien fiut. Je comprends que si lors de 
I'abolition, il avait dhik appose doubles timbres, 
et que la question de bonne ou mauvaise foi 
seulement se fdt presentee devant le tribunal 
depuis Tabolition, cette question de bonne ou 
mauvaise foi aurait pu dtre trait6e depuis I'abo- 
lition sans nuir& k sa position ; mais dans la 
cause actuelle, il n'avait encore rien fiait 16gale- 
ment, relativement & son billet avant l'acte 
d'abrogation. 

Ce dernier acte dit encore : << Tous droits ac- 
quis en vertu de l'acte abrog4 resteront vali- 
des." Le demandeur avait-il eu droit acquis 
dans son billet et dans la somme qui en faisait 
I'objet lors de l'acte d'abrogation? Le billet 
n'dtait pas timbr6 et il 6tait nul, absolument 
void. Si un droit etait alors acquis au profit de 
I'une ou de I'autre des deux parties, il me sem- 
ble que c'6tait plut6t le d6fendeur qui avait ce 
droit acquis. Car lors de l'acte d'abolition, le 
billet 6tait nul, et cons6quemment le d6fendeur 
n'6tait plus dds lors oblig6 de le payer. 

Le droit que l'acte des timbres permettait au 
porteur d'exercer en apposant doubles timbres, 
sauf la question de bonne ou mauvaise foi, ne 
peut dtre ce que l'acte d'abrogation appelle les 
droits acquis. Cette iaxivMJk r6serv6e au porteur 
de corriger I'erreur commise et de soumettre k 
la Cour sa bonne ou mauvaise foi, ^tait une de 
ces fiacultSs que toutes les lois donnent plus ou 
molns aux parties que la loi entend r^glemen- 
ter. 

Mais ces pretendus droits disparais^ent avec 
I'abolition de la loi. Les parties restent alors 
avec leurs droits acquis, c'est-ii-dire avec leurs 
droits tels qu'ils les avaient alors exerccs. L'ex- 
ercice ou non exercice de tels droits a fait ac- 
qu6rir une position 16gale k I'une et h I'antre 
des parties. £t c'est cette position legale et 
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nolle autre que I'acte d'abrogation entend r6- 
server, lorsqu'll dit que les droita acquis seront 
▼alides. Les expressions du l^gislateur ont leur 
signification bienclaire, etcette signification ne 
peut dtre autre que celle que je leur donne. S'il 
s'^tait agi de conserver au porteur la fiicult6 
d'apposer doubles timbres, I'acte d'abrogation 
lui aurait reserve nonim6meiit cette fiticult^, et 
aurait dit que la facultc du porteur d'apposer 
doubles timbres resterait valide. Cette expres- 
sion <* droits acquis dovront rester valides " ne 
peut se rapporte r qu'& des droits acquis dans 
Tefiiet (billet ou lettre de chauge) assujetti au 
droit de timbres. 

Mais on dim : — Comment le fiiiscur lui-meme 
pourra-t-il plaider cela? L'invalidit6 du billet 
est la consequence de sa propre faute et de sa 
propre negligence ; comment peut-il S3 liberer 
en se servant comme moyen de liberation, de 
sa propre faute ou negligence ? 

II fiiut r6pondre que la negligence a et6 jus- 
qn'h un certain point uoe n6gligence commune, 
et que d'ailleurs la loi I'a ainsi voulu. L'acte 
des timbres a voulu que la cour elle mdme prit 
connaissance du dSfaut ; la loi d6clare le billet 
non timbre nul et non avenu par sol. 

Le Idgislateur savait en edictant cette loi 
qu'il lib^rait le faiseur pour un motif dont le 
fiftiseur devait ae reconnaitre coupable, mais 
dans le but de protdger le fisc, il a cm qu'il 
fiiilait appliquer cette peine quelque s^v^re 
qu'elle f^t II a alors remplaco la responsabilite 
qu*avait encourue le faiseur ou le tireur en si- 
gnant le billet ou la lettre de change sans y 
apposer des timbres, par une antre responsabi- 
lite, consistant dans le paiement d'nne amende. 
La loi reconnait de plus, specialement^ lo droit 
au faiseur d'invoquer cette cause de nullitd, puis 
qu'elle lui permet de discuter la bonne ou mau- 
vaise foi du porteur devant le tribunal devant 
lequel Taction est port6e. 

Cet acte d'abrogation, suivant moi, est tene- 
ment positif quant k Tenl^vement de la faculty 
dont il est question, qu'il poui volt h ce que, de 
la date de lacte d'aboUtion du 30 juin 1882, 
tons les timbres restant entre les mains et 
n'ayant pas encore servi, pourront dtre remis au 
gouvernement) ce dernier dtvant les accepter 
en paiement de toute somme payable k Sa Ma- 
jeste pour les besoins publics du Canada, ou les 
recevoir en echaoge de timbres-poste de mSme 
valeur nominale. 



8i le 16gislateur avait voulu permettre de 
Umbrer les billets dej2i 6mis avant Tabrogation 
et qui n*avaient jamais etc timbrdc ou ne Ta- 
vaient pas cte suffisamment, comme la fiscultc 
en 6tait r6serv6e aux porteurs par lea actes abiu- 
g68, il aurait pourvu aux moyens de se pfocnrer 
ces timbres dans Tavenir pour les besoins so^ 
indiqu6s. 

Et ce qui prouve encore que le l^gislateur 
n'a pas voulu permettre de se servir legalement 
de timbres apr6s I'acte d'aboUtion, e'en qne, par 
I'acte d'abrogation, il a enlevS toute sanction 
pour le mauvais usage de ces timbreS| tel qoe 
cette sanction pouvait exister dans et par \c6 
actes abrog^s ; car Facte d'abrogation detruit la 
possibilite de recourir b, aucune penalite pour 
les cas d'infractions y mcntionnea. Senles les 
penality encourues lors de I'acte d'abolitioa 
sont r^servees. 

Deux jugements ont ete rendus depois cette 

loi d'abolition des timbres, snr et h propos de la 

question soulev6e, I'un par M. le juge Tascfae- 

reao, h Montreal, dans le mois conrant, et raatie 

par une des cours d'Ontario. Ce dernier jage- 

ment est lapporte dans le 5e vol. do L. N. p. 

435. M. le juge Taschereau a a^ainteou le droit 

du porteur d apposer doubles Umbres, nonob- 

stant I'abrogation de I'acte, et la cour d'Ontario a 
juge la question dans on sens oppose. 

Je sois d'avis que cette demidre decision doit 
dtre support6e. Et en consequence, je debonte 
Taction, mais sans frais, attbndo qne le defiint 
provient pour le moins autant du fidseor qoe du 
porteur, et j'ajouterai mdme piincipalemAt do 
fiuseur ; car c'6tait lui qui etait charge plus spe- 
cialement par la loi des timbres, de les j appo- 
ser. 

L^on Lorrain for the plaintiffis. 
J. P. Carreau for the defendant. 



GENERAL NOTES. 

We were unable, before going to press, to obtain the 
oorreot title of the case oalled Doe v. Ri>e, in our last 
inue (p. 165). The proper title U Reverend Mtmirx 
Oawlin V. Joseph Ethier, Judgment was rendered by 
Mr. Jastice Cha«non, on the dOth April last. 

The following statement is clrenLated by the daily 
joamalfl :— A sammazy of Mr. Judah P. Benjamin's 
fee-book, made up year by year since 1867. shows that 
he has in sixteen years received fees amounting to 
$696,014.78. In 1867 they amounted to a trifle more 
than $2,025 ; in 1882, to more than $63,900 ; and in 14W 
his most profitable year, to $79356.20. One of his moet 
im^rtant cases was the Iri^ h Fisheries suit, which 
paid him about $50,000. As to personal enjoyment, he 
says he experienced little of it in his profession. Hi» 
sole object was to make money: and to that end 
almost every other personal consideration was sacri- 
ficed. He is now afflicted with an incurable heart dis- 
ease, and realises that it may prove suddenly fatal at 
any moment. 
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IMPLIED CONTRACT TO PAY AGENT 
AUTHORIZED TO BET NOT 
WAOERINQ, 

ENGLISH HIGH COUKT OF JUSTICE, 
QUEEN'S BENCH DIVISION, 
NOVEMBER 15, 1882. 

Reed t. Ahdkrson, 48 L. T. Rep. N. S. 474. 

Whereapemm authorizes another to bet jor him in 
the agenft oton name^ an implied request to 
pay if the bet be lost is involved in that autho- 
rity ; and the moment the bet is made and the 
obligation to pay it if lost incurred, the author 
ritytopay {if coupled with an interest based 
on good consideration) becomes irrevocable in 
law; and it is imm€Uerial that such obligation 
ii not enforceable by process of law, if the non- 
fulfillment of it would entail serious inconve- 
nience or loss upon the agent. 
Action to recover moneys paid to winners on 
bets made by plaintiff for defendant. The opi- 
nion states the facts. 

Hawuns, J. This action was brought to re- 
cover £175, the amount of three bets made by 
the plaintiff in his own name at the request of 
ind for the defendant, and paid by the plaintiff 
to the winners thereof. The plaintiff is a turf 
commiasion agent, and a member of TattersalFs 
subscription room. The defendant is a licensed 
Tictualler at South Shields. According to well- 
established usage, known to the defendant, a 
turf commission agent, instructed by an em- 
ployer to back a horse, backs it in his own name, 
and becomes himself alone responsible to the 
layer of the odds, or the person with whom the 
bet is made ; and on the settling day after the 
event, he receives or pays, as the case may be, 
rendering his own account to his employer, 
paying to or receiving from him the balance of 
moneys w^ or lost. For some time before the 
Ascot meenng, 1881, the plaintiff had according 
to luch usage, been in the habit of backing hor- 
ses for the defendant, of receiving bets won, 
paying bets lost, sending accounts to the defen- 
dant, and paying to or receiving from him the 
balances thereof. On the Friday of the Ascot 
meeting (t7th June, 1881), the plaintiff being 
at Ascot received from the defendant a tele- 



gram to this effect. " Put me fifty on Lime- 
stone, first race; pony all Archer's mounts; 
fifty Sword Dance, hundred Elf King, Wok- 
ingham ; hundred Red Rag filly, Castle Stakes. 
Reply." This telegram, though handed in at 
South Shields at 12.8 p. m., and received at 
Ascot at 1.29 p. m., did not reach the plaintiff 
until 1.40 p. m., at which time the first race for 
the day, in which Limestone ran, was over, that 
race having been run at half-past one ; for that 
race, therefore. Limestone could not be backed. 
The second race of the day was the Wokingham 
Stakes, which was set down for two o'clock. 
For that race Sword Dance and Elf King, men- 
tioned in the telegram, and Valentino, ridden 
by F. Archer, were entered; the plaintiff ac- 
cordingly, acting on the telegram, backed in 
his own name Elf King for 1001. ; Sword Dance 
for 50/., and Valentino (as one of Archer's 
mounts) for 26/. Neither of these horses won ; 
the consequence was that these bets, to the 
amount of 1 75/., the subject of the present ac- 
tion, were lost. At 2.15 p. m., the plaintiff 
handed in at the telegraph office at Ascot the 
following message to the defendant : " Nothing 
done Limestone or Archer's mounts the first 
race — your message came ten minutes after the 
race." In this message, which was not de- 
livered to defendant until 3.14 p. m., it will be 
observed nothing is said about the second race ; 
but at 3.5 p. m., the plaintiff telegraphed the 
result of that race to defendant in these terms : 
" Your message received ; Viridis won." This 
was evidently a mistake, for no such animal as 
Viridis ran in the race. The Wokingham was 
won by a colt by St. Albans out of Viridis. 
The mistake however is immaterial. This mes- 
sage was not received at South Shields until 
3.35 p. m., and then defendant had received in- 
formation by telegram, from another person of 
the result of the first two races. On the evening 
of the same day the defendant repudiated these 
bets and all liability in respect of them by the 
following letter to the plaintiff :— << Exchange 
Vaults, South Shields, I7th June, 1881.— Mr. 
Read,— I find your message was not handed in 
before the race for the Wokingham Stakes ; I 
had the result of the race ten minutes before' I 
received your reply. I enclose you the message, 
which please return to me; they were both 
handed in at 2.15, that being fifteen minutes 
after the order of running ; so I shall consider 
I am not on anything for two first races to 
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daji as I cannot stand the messages being sent 
away after the race is over to say I am on. In 
haste, I remain, yours respectfiilly, JAnderson." 
In reply to this lett<Jr the plaintiff wrote to de- 
fendant as follows :— " Dear Sir, — The reason 
yon did not get your message about Elf King, 
S. Dance, and F. Archer mounts sooner was 
on account of so many messages being sent 
about the results of the Wokingham Handicap. 
The following bets I took for you. I inclose 
you the names : 100—800 Elf King ; Jacob, A. 
60--226 8. Dance; Robinson, J. 25—160 Valen- 
tino ; Masterman.** With this letter the plain- 
' tiff sent a detailed account of the various bets 
he had made for the defendant during the Ascot 
meeting, and of the amounts which he would 
have to receive from and pay to the defendant. 
In number there were between fifty and sixty, 
and the account showed that upon these the de- 
fendant's losses, including the bets in question, 
amounted to 1,420^ Os 5. whilst his winnings 
were 705/. 17«. 4d. leaving a balance of 7142. 3«. 
li. to be paid by the defendant. The defendant 
in reply, on the 19th June inclosed a cheque for 
£539 3«. Id., as being the real balance due, and 
with regard to the difference, 175i., wrote thus : 
<< I cannot think about paying the other, as I have 
other people to please as well as myself, and 
paid for reply, and you say you received mes- 
sage ten minutes too late for first race, but you 
cannot give any excuse for not answering it 
until the next race was over. I am quite satis- 
fied that had any of them won I should not 
have been on." Other correspondence followed, 
but is not material for the question I have to 
decide. On the settling day the plaintiff paid 
the three bets in question to the winners of 
them. Had he not done so he would have been 
a <( defaulter " within the meaning of the 3d rule 
of TattersalVs now subscription room ; and if 
upon complaint made to the committee of the 
room, the committee adjudged him to be. eo, his 
membership of the room would thereupon have 
ceased, and he would have Veen thenceforward 
excluded from it, and by the 50th of the rules 
of racing made by the jockey club, if he had 
been reported by such committee as being a 
defaulter in bets, he would until his default 
had been cleared, have been subject to cer- 
tain disqualifications mentioned in rule 49 of 
the rules of racing as to entering and running 
horste. The consequences of becoming a de- 



fiftulter would therefore have been very serioiK 
to the plaintiff. For the defendant it was con- 
tended, first, that the authority to make the 
bets in question was subject to an express con- 
dition that the defendant should be informed 
by the plaintiff by telegram delivered at the 
telegraph office before the race was nm, that be 
was « on ; " that is, that the bets had been made 
on his behalf; secondly, that if there was no 
such express condition, there was an oniversal 
usage and custom importing a condition to tJiat 
effect into every authority conveyed by iele^ 
gram to back horses, when a reply was pud : 
and that inasmuch as no reply tel^ram wait 
handed in by the plaintiff for the defendant 
until a quarter of an hour after the race was 
run, the defendant was entitled to repudiate 
the bets as he did by his letter. The defendant 
further insisted that the bets were wagering 
contracts j that he had never given any autho- 
rity to the plaintiff to pay them, and even if he 
had, that authority was revoked before the mo- 
ney was actually paid. I am of opinion, and I 
find as a fiict, that there was no Anch express 
condition, nor is there any such usage or cus- 
tom as contended for. The payment for a reply 
to a telegram requesting the plaintiff to bark 
the horses, no doubt was an intimation to tiie 
plaintiff that the defendant desired to be spenlOy 
informed of what had been or what was about 
to be done on his behalf ; but it did not const!, 
tute a condition to the plaintiff's authority to 
make the bets. As a matter of &ct, where it 
can be done, a message in reply is no doubt 
usually handed in at the office before the race, 
but no universal custom or usage was esta- 
blished before me making it imperative upon 
the commission agent to do this as a condition 
to his binding his customer. Long and unrea- 
sonable delay in replying until after the race is 
run, and the event known, might under cer- 
tain circumstances afford strong ground for sus- 
pecting that in fact the agent did not make the 
bets on behalf of his customer, and %as fraudu- 
lently attempting to saddle him wim the loss. 
There is however no evidence before me to jus- 
tify such an imputation in the present case. It 
was clearly established to my satisfaction that 
the bets were made bona fide by the plaintiff for 
the defendant, in pursuance of the telegnun, 
and that the plaintiff paid those bets in dis- 
charge of his liability to the persons with whom 
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tbey were made. The objectiona of fact there- 
fore fail. This brings me to the consideration 
ol the legal objections to the plaintiflf^s claim. 
I sm of opinion that neither of them can be 
siut&ined. At common law, wagers are not 
illegalj and before the passing of 8 & 9 Vict., c. 
1 09, actions were constantly brought and main- 
tained to recover money won upon them. The 
object of 8 & 9 Vict., c. 109 (passed in 1846) 
was not to render illegal wagers which up to 
that time had been lawful, but simply to make 
the law no longer available for their enforce- 
ment, leaving the parties to them to pay them 
or not as their sense of honor might dictate. 
Accordingly it was by the 18th section enacted 
in these words : " All contracts or agreements, 
whether by parol or in writing, by way of gam- 
ing or wagering, shall be null and void, and no 
suit shall be brought or maintained in any 
court of law or equity for recovering any sum 
of money or valuable thing alleged to be won 
Dpon any wager. ' There is nothing in this 
huiguage to affect the legality of wagering con- 
tracts, they are simply rendered null and void 
aod not enforceable by any process of law. A 
host of authorities have settled this to be the 
true effect of the statute. I will mention only 
one or two. In Fiteh v. Jonetj 6 £. A B. 238, it 
was expressly so decided, Erie, J. saying : » I 
think that the defendant might without vio- 
lating any law make a wager. If he lost he 
might without violating any law pay what he 
had lost' In BtU v. Ftn, 4 H. & N. 359, the 
nme learned judge said that the parties do not 
Tiolato any law by making a bet ; but the law 
will not assist the winner in enforcing payment 
of it In £z parU Fyke; Be LisUr, 38 L. T. 
Kep., N. B. 923 ; 8 Ch. Div. 764, I observe the 
U&ster of the Bolls, at p. 767, is reported to 
have spoken of gaming or betting being illegal. 
1 feel sure that the learned judge must have 
been misunderstood J and in his judgment in 
I^^nch V. Goodwin^ 26 Solicitor's Journal, 609, he 
expressly stated that a bet was void, but not 
illegal. But although the law will not compel 
the loser of a bet to pay it, be may lawfully do 
so if he please; and what he may lawfully do 
himself he may lawfully authorize anybody 
else to do for him ; and if by his request or au- 
thority another person pays his lost bets, the 
amount so paid can be recovered from him as 
so much money paid to his use. In RoHwame 



V. BiUing, 9 L. T. Rep., N. 8. 441 ; 33 L. J., C. 
P. 65 ; 16 C. B., N. 3. 316, the defendant had 
employed the plaintiff to make in his own name 
wagering contracts respecting mining shares, 
and the plaintiff accordingly made them and 
paid certain differences on such shares, and 
brought his action to recover from the defendant 
(his employer) the money so paid. In giving 
judgment for the plaintiff, Erie, C. J., said : <' It 
is clear that though the defendant was not liable 
to pay the sums due under these wagering con- 
tracts, he might do so if he chose ; and if a 
party loses a wager and requests another to pay 
it for him, he is liable to the party so paying it 
for money paid at his request." Oldham v. 
Baimden, 44 L. J. 309, C. P., is to the same 
efiect ; so is ^z parte Pyke ; Be Litter ^ ubi eup., 
in which an appeal by the trustee under Lis- 
ter's bankruptcy against the registrar for allow- 
ing a proof by Barrett for money lent and paid 
by him at Lister's express request in dischazge 
of lost bets at TattersalFs was dismissed by the 
Court of Appeal. The request or authority to 
make such payments may be either expressed, 
or implied from usage or from the nature of the 
dealings between the parties themselves. If a 
person authorizes another to bet for him in his 
own name, an implied request to pay if the 
bets are lost is involved in that authority. For 
this too there is abundance of legal sanction. 
In Bubb V. YelveHotij 24 L. T. Rep., N. 8. 263 ; 
L. Rep., 9 Eq. 471 ; 19 W. R. 739, which was a 
suit for the administration of the estate of the 
Marquis of Hastings, deceased. Lord Charles 
Ker claimed a sum of 8602., for money paid for 
the marquis for bets made and lost on his ac- 
count, it was held by Lord Romilly, M. R., that 
a request to bet implied an authority to pay the 
bet if lost, and that Lord Charles Ker was en- 
titled to prove against the estate of the marquis 
for the amount paid ; see also Oldham v. Barns' 
dim, ubi 9up.f Boeewame v. BiUing^ ubi eup,, and 
lastly. Lynch v. Ooodwin, ubi tup. I am not 
aware that this last case has been reported in 
any of the regular reports at present In the 
present case I find as a fact, that at the time 
the defendant gave the authority to make the 
bets, he gave also an implied authority to pay 
them if they should be lost. The defendant 
however contended, that assuming wagering 
contracts not to be illegal, and that a person who 
employs another to bet gives that other implied 
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anthority to pay, such anthority may be revoked 
at any time before payment is actually made, 
and that it was in fact revoked in the present 
case. Upon the evidence before me, I am of 
opinion, and find as a fiict, that the defendant 
did not revoke the authority to pay; on the 
contrary by settling the rest of the account^ he 
seems to me to have confirmed that authority 
to pay whatever bets were honestly made and 
lost on his account, and the correspondence sa- 
tisfies me that he OLly desired to raise the ques- 
tion whether these particular bets were honestly 
made or not Assuming however contrary to 
my opinion, that there was a revocation in fiict, 
I am of opinion such revocation was inope- 
rative in law. I am not aware that hitherto 
this point has been judicially decided, although 
it was shortly mooted in Rouwame v. BiUing^ ubi 
sup, I think it right therefore to state my rea- 
sons for the conclusions to which I have ar- 
rived. As a general rule a principal is no doubt 
at liberty to revoke the authority of his agent 
at his mere pleasure. But there are exceptions 
to this rule, one of which is that when the au- 
thority conferred by the principal is coupled 
with an interest based on good consideration, it 
is in contemplation of law irrevocable ; that is 
though it may be revoked in fact, that is to say 
by express words, such revocation is of no avail. 
In Smart v. Saundert, 5 C. B. 896, Wilde, C. J., 
said : •* The result appears to be that where an 
agreement is entered into on a sufficient conside- 
ration, whereby an authority is given for the 
purpose of securing some benefit to the donee 
of the authority, such on authority is irrevo- 
cable." See also Story on Agency, §§ 476,477. 
In the present cose the authority to pay the 
bets if lost was coupled with an interest; it 
was the plaintifiPs security against any loss by 
reason of the obligation he had personally in- 
curred on the futh of that authority to pay the 
bets if lost ; the consideration for that authority 
was the taking upon himself that responsibility 
at the defendant's request. Previous to the 
making of the bets the authority to bet might 
beyond all doubt have been revoked, but the 
instant the bets were made, and the obligation 
to pay them if lost incurred, the authority to 
pay became, in my judgment, irrevocable in 
law. In other words the case may be stated 
thus : It a principal employs an agent to do a 
legal act, the doing of which may in the ordi- 



nary course of things put the agent under an 
absolute or contingent obligation to pay money 
to another, and at the same time gives him an 
authority if the obligation is incurred to dis- 
charge it at the principal's expense, the mo- 
ment the agent on the fidth of that authority 
does the act, and so incurs the liability, the 
authority ceases to be revocable. The cases 
of Hampden v. WaUh, 33 L. T. Rep. (X. S.), 
852 ; 1 Q. B. Div. 189 ; 45 L. J. 238, Q. B^ 
and DiggU v. Higgs, 37 L. T. Rep. (N. S.), 27 ; 
2 Ex. Div. 422, were cited for the defendant in 
support of his contention that the authority to 
pay was revocable. These cases do not assist 
him ; they were actions brought against stake- 
holders to recover back deposits on wagers, and 
the revocation of the authority to pay ova to 
the winner was before the money was paid over ; 
in each of those cases the stakeholders must 
be taken to have received the deporita sabject 
to the legal obligation to return them to the 
depositors if demanded back before payment 
over. The stakeholder's authority in those cases 
was coupled with no interest, and his position 
was unaffected by the revocation. Those ca^es 
are therefore not like the present, and do 
not fiill within the exception to the rule I have 
referred to. The opinion I have expreased as 
to the irrevocability of the author!^ to pay lost 
bets applies only to cases where the agent by 
the principal's authority makes the bets in his 
own name so as to be personally responsible 
for them. If an agent were simply to nuike 
bets in the name of his principal, I am ftr from 
saying that the principal might not repudiate 
authority to pay at any time before payment 
was actually made, for his non-payment of bets 
made for him, and in his name, would not render 
his agent liable as a de&ulter or subject such 
agent to loss or obloquy. It is not necessary 
however to decide this point now. The plain- 
tiff's case may also, as it seems to me, be sup- 
ported on this ground, that if one man employs 
another to do a legal act, whicli in the ordinarr 
course of things will involve the agent in obli- 
gations pecuniary or otherwise, a contzact on 
the part of the employer to indemnify his agent 
is implied by law. See Story on Agency, §§ 
337-340, and I think it signifies nothing that 
such obligation is not enforceable in a court of 
justice if the non-fulfillment of it would entail 
serious inconvenience or loss upon the agent, 
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for he is not bound to submit to these things 
for hU employer, if by doing that which was in 
coutemplation of both at the time of the em- 
ployment, he can avoid them, as he can in the 
ca^ of bets lost^ by paying them ; and he is 
not bonnd, in my opinion, to incur the odium 
and consequences of repudiating his honorable 
tngagements. As a matter of foot, I find that 
when the plaintiff in this case was employed to 
bet there was a tacit agreement on the part of 
thu defendant to indemnify him against all the 
ordioaTy consequences of his so doing. In 
pieading, such a contract of indemnity might 
in Bubstance be thus described : In considera- 
tion that the plaintiff as a turf commission 
n^eni would at the request of the defendant, 
and as his agent, make for him in his, the 
plaintiffs own name, certain bets, subject to 
and according to the usage of TattersallV, the 
defendant promised that he would indemnify 
the plaintiff against all the consequences of 
making such bets according to such usages, 
etc. Many cases might be cited to show that 
BiK h a contract, though made with reference to 
and in contemplation of wagering contracts, is 
not in itself a wagering contract. See Bubb v. 
yelwrton, ubi wpra ; Johnson v. LansUy^ 19 L. 
T. Rep. (0. 8.) 158 and 168 ; 12 C. B. 468 J 
BtiUim V. Beetton, 33 L. T. Rep. (N. 8), 700 ; 
1 Ex. Div. 13 ; 46 L. J. 230, Ex. The result is 
that if a person employs another to bet for him 
in the agent's own name, an authority to pay 
the bets if lost is coupled with the employment, 
and although before the bet is made the em- 
ployment and authority are both revocable, the 
moment the employment is fulfilled by the 
making of the bet the authority to pay it if lost 
becomes irrevocable. For the reasons I have 
stated I am of opinion that the plaintiff is en- 
titled to my judgment for the amount he claims, 
snd I give judgment accordingly. On fall con- 
sideration I have determined to allow such 
amendmeuts (if any) in the pleadings as may 
be necessary to raise all the legal questions in- 
YoWed in the case, in order that it may be de- 
tennined upon its true legal merits. The costs 
will follow the event of the action. 

Judgment for the plaintiff. 



COUR DK REVISION. 

Montreal, 30 Avril, 1883. 

Coram Sicottb, J., Dohbrty, J., Rainvillb, J. 

COSSBTTB V. LSDUG. 

Matlre et terviUur — BeaponsabilitS. 

Le maitre est responsahle d ton employ^ du domr 
mage qui lui advient par suite d^une installa- 
tion vieieuse des machines ou appareils de son 
^tablissement. 

La connaiuanee que Vemployi aurait pu avoir du 
danger n^ezonhre pas le maitre. 

Lorsque Vemployi a fait ee qu*aurait fait la plu- 
part des hommeSj il n*est pat en/aute, et il n^y 
a pas lisu d rSduire son indemniti pour nS- 
gligenee eontribuUve, 

SicoTTB, J. Dans les 6difices servant ^ I'ex- 
ploitation de son Industrie, le defendeur avait 
dispose des voies de communication pour les 
fins du travail k faire. II est constaht que ces 
disposirions 6taieat d^fectueuses et dang6- 
reuses. Cette d^fectuosit^ a 6t6 cause de Tacci- 
dent dont le demandeur, un des ouvriers en- 
gages par le defendeur, se plaint, & raison des 
dommages qu'il a soufferts. 

II y avait apparence de s6curit6 pour le pas- 
sage, mais c'etait apparence, car le demandeur, 
vaquant au travail commande, est tomb6 dans 
une cuve de tan en Ebullition, et il a 6t6 grave- 
ment brule et blessS. Ces blessures I'ont rendu 
incapable de travailler pendant plusieurs mois. 

Le jugement attaqu6 constate que les dom- 
mages ^ont de $250; mais, declarant qull y a 
eu negligence contributive de la part du de- 
mandeur, et proc6dant par compensation, 11 
n'accorde aii; demandeur que $125 de dom- 
mages. 

Ce dernier reclame contre cette compensa- 
tion, et pretend qu'il n'y avait pas lieu, sous les 
circonstances, h, r6duire les dommages, et qu'il 
n'y avait pas faute ou negligence dans ses agis- 
sements. 

Le demandeur travaillait depuis quelques 
jours seulement. II a fait ce que les autres 
faisaient ; 11 s'est fi4 auz voies de communica- 
tion pr6par6es par le maitre ; et vaquant aux 
travaux commanded, il a connu, par Taccident 
et les souffrances qui eu out 6t6 la suite, que le 
chemin indiquS et suivi n*Etait pas sfir. 

Le maitre est-il seul responsable 7 

II serait facile de discourlr sur les relations 
I que la justice, comme la loi, font entre le maitre 
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et Toavrier. Mais il est ausei bten, sinon mieux, 
de presenter la doctrine des jurisconsalteg, 
8anctionn6e par lea tribunauz. Voici commeut 
Laurent (vol. 20, No. 476) I'explique :— " Tons 
lea joara il arrive dea accidents dana lea fabri- 
qaea ; Finduatne eat comme une bataille, dana 
laquelle lea falblea et lea impradenta auccom- 
bent. La Cour de Lyon a formule le principe 
de la responaabilit^ dana lea termes lea plua 
g6neraux. II eat du devoir dea chefa d*6tablis- 
aements induatriela de poarvoir compl6tement 
k la adret^ des ouyriera qu*ila emploient, et ila 
sont reaponsablea, & r6gard de ceux-ci, de tons 
lea accidents et dommagea qui peuvent pro- 
venir, soit des vices de construction ou du de- 
faut d'entretien dea machines et des appareils, 
soit de la negligence ou de I'inhabilitd des pre- 
posds aux divers services de ]'6tabiissement. 
lis ne peuvent decliner lenr reaponaabilit6 
qu'en cas de force majeure. 

*< II y a une juriaprudence nombreuae aur ces 
tristes accidents, qui r6gulidrement coiltent la 
vie des ouvriers, ou les mettent dans I'impossi- 
bilit6 de travailler. La Cour de Lyon a Jug6 
quMl y avait responsabilit6 lorsqu'une adminis- 
tration de chemin de fer, en donnant k un ou- 
vrier, pour le travail dont il est charg6, un outil 
nouveau dont le maniment est dangereux, ne 
lui a pas fourni des instructions suffisantes sur 
la mani^re de I'employer. L'accident survenu 
par suite de Pinezp^rience de Fouvrier, est en 
pareil cas imputable k la negligence du patron. 
II y a un vieil adage qui dit que celui qui 
6prouve un dommage par sa propre fiiute, n'est 
pas cense dtre les6, c'est-2i-dire que quoique 
16se, il n'a pas Paction en doimnages. L'a- 
dage ne revolt plusd'application;»lor8qu'il y a 
une fiiute k reprocher & celui par le fait du- 
quel le dommage est arriv6 ; quand meme la 
partie Usee serait aussi coupable d'imprudence. 
II ne fiiut point perdre de vue le principe fon- 
damental en cette mati6re, c'eat que la faute la 
plus 16gdre est une cause de responsabilit6 ; de 
Ik suit que Timprudence de la victime du fait 
dommageable n'efiace pas la &ute de I'auteur, k 
moins qu'il ne soit 6tabli que cette imprudence 
est la seule cause du dommage. No. 489. La 
question de responsabilit^ prdsonte une autre 
difficulty : — Quand y a-t-il foute de la part de 
celui qui 6prouve un dommage ? Doit-on ap- 
pliquer k la partie I6s6e le principe que I'on 
applique k I'auteur du fiut dommageable ? celui- 



ci est tenu de la faute la plus 16gere, de la rnxm- 
dre imprudence, de la moindre negligence ; la 
securit6 des hommes commande c<«tte rigaeur ; 
entre la victime et le coupable, la juBtice prend 
parti pour la victime ; on ne pent pas apprkier 
avec la m^me sSverit^ I'imprudence ou la negli- 
gence commiso par celui qui est lese ; il est 
6tranger au fait qui a cauaS le dommage, <x 
n'est pas k lui de prendre les precautions neces- 
saires pour qu'aucun dommage ne soit cause. 
II faut done revenfr k la r6gle gen^rale en ma- 
ti^re de foute *, s^il a fait ee qu^auraU fait la plih 
part dea hommetf on ne peid pae dire qnfU eoii en 
fauu:' 

Larombi^re, art. 1882 et 1883, No. 7.— «Celol 
qui ne fiut pas ce qu'il devait faire, contrevient 
par cela m^me k son obligation. Cest, dft I'aa- 
teur, ce qu'enseignent les jurisconsultes Paul et 
Domat." 

Thompson ^ On Negligence," pages 946 etseq. 

" The legal implication is that the employer 
will adopt suitable instruments and means witlt 
which to carry on his business. These he cao 
provide and maintain by the use of suitable care 
and foresight ; and if he fails to do so he is guilty 
of a breach of duty, for the consequence of which, 
injustice and sound reason, he ought to be res- 
ponsible. The servant has no control over tb« 
matter. He acts in subordination. He relies 
wholly on the judgment of the master, that the 
needed requirements are supplied. He has not 
the means nor the opportunity of knowing whe- 
ther those furnished may be safe. He has the 
right to presume that all proper attention shall be 
given to his safety. Upon this gronnd, the Eng- 
lish, the Scotch, the American law, all concur. 

«In Potterton v. WaUaee^ Lord Granworth 
says : *■ I believe, by the law of England, jnst as 
by the law of Scotland, a master employing 
servants upon any work, is bound to take care 
that he does not induce them to work under the 
notion that they are working with good and 
sufficient tackle, whilst he is employing im- 
proper tackle, and, being guilty of negligence^ 
his negligence occasions loss to them.' The 
same view of the law was taken by Lord 
Brougham.'' 

" In Ryan v. Fowler^ it was decided < that the 
master was responsible to his servant for in- 
juries received from defects in the buildings in 
which the services were rendered, of which the 
master knew or ought to have known.'* 
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TkDB la cause de ffolmet y. CtarkSj la ques- 
tion de oegligence contributive de Touvrier fut 
discut6e, et Donobstant la connaissance du dan- 
ger par ce deniier, il fat juge centre le maitre, 
ponr les raisouB qui avaient d6tennin6 leg deci- 
sions qu'on vient d'ezposer. On lit ces paroles 
dans le rapport de ropioion du Juge en chef 
Cockbum : — *< Where a servant is employed on 
machinery from the use of which danger may 
arise, it is the duty of the master to take due 
care, and to use all reasonable means, to guard 
against and prevent any defects from which in- 
creased and unnecessary danger may occur." 

Byles, J., disait, en terminant : « It is said that 
the verdict exempting the servant from the 
charge of negligence is inconsistent with the 
fact that he knew the machinery to be unfenced. 
Bat knowledge is only an ingredient in negli- 
(cence. It may be that the knowledge of the 
j^n'ant iuducf d him to use extraordinary care, 
which care was yet insufficient to preserve him 
from accident. Besides, a servant knowing the 
facts may be utterly ignorant of the risks." 

Ces considerations sont en tout point applica- 
bles k resp^ce. Nous sommes d'opinion, comme 
le premier Juge, que le maftre est coupable de 
negligence, et partant responsable. Mais nous 
ne Toyons aucune negligence de la part du 
demandeur, dans Paccomplissement du travail 
qui lui incombait. II a done droit k une con- 
damnation pour tout le dommage constate. 

Sur ce point, le jugement est modifie et reforme, 
et le demandeur est condamne k payer, non la 
moitie seulement du dommage, mais lout le 
dommage, qui est prouve etre d'au moins $250, 
et les trais, tant en Cour Superieure qu'en 
revision. 

J. B. Brou$uau^ proc. du demandeur appelant. 
I>. Z. GauUier pour le defendeur intime. 
^. J. ArehambixuUf conseil. 



STTPEBIOB COURT. 

Montreal, May 29, 1883. 

Before Torrance, J. 
Bbaudkt etal. v. The Corporation of the Parish 
or Bt. Ignacb du Cotead do Lao. 

Electoral LiO^PetUion for Revinon^Complaint 
in WriUng^^Retident. 

A perton pojfing the rent qfa houu in which he re- 
ndes one day in the week ia a tenant within 



the meaning of the Quebec Election Act, 1875, 
see. 2, as, 5. 
Per Curiam. This is a petition complaining 
of tlie removal of the names of the petitioners 
from the Electoral Lists of the Parish. Objec- 
tions as to form have been made, namely,that the 
rtmoval had been by the Council, without the 
requisite complaints in writing : Viger et al, v. 
The Tovm of Longueuil, 2 Legal News, 267. The 
objection is good as to th» removal of the name 
of Oscar Dunn. I would further say as to his 
case that he holds the land on which he seeks 
to qualify under a lease for over 9 years from the 
Crown, paying a rent of $300 for the first year, 
fucreasing subsequently. Holding this lease, he 
is like a proprietor, C. C. 669, and therefore 
should be qualified. 

As to the other petitioner, Godfrey L. Beaudet, 
I find that the petition against him was in form. 
On the merits, it is objected against him that he 
is not a tenant, tenant feu et lieu^ in the words of 
the Electoral Act of Quebec, 1875, sec. 2, ss. 6. 
The evidence shows that three or four years ago 
Beaudet pire made a donation of moveables) 
cattle and silver to Beaudet, petitioner *, that the 
latter pays the servants, the house supplies, and 
is lessee of the house occupied by the family at 
$80 per annum. He is there generally once a 
week, coming on Saturday, staying over Sunday 
and going to Montreal on Monday. At Montreal, 
he is a bookkeeper throughout the week, occu- 
pies a room in the East end at $9 per month, 
and joins two others in the expense of his board, 
amounting for his share to $6 or $7 per month. 
If we look at the Frei^h expression "/eu et lieuj* 
the Dictionary of the Academy says that "feu 
means un mSnage^ unefamilte log^ dans une mSme 
maiton. II y a cent feus dans ce village.'' It is 
said as a proverb, << n'avoir ni feu ni lieu," mean- 
ing (< etre vagabond et errant 9a et Ik sans aucune 
demeure assuree." The dictionaries of Larousse 
and Bescherelle say the same thing. Assuredly 
the petitioner keeps house at Coteau. Is he 
also resident there though six-sevenths of 
his time is passed at Montreal ? The English 
Election Law gives us some light as to what is 
sufficient residence in England. See 1 O'Malley 
k Hardcastle, 107, 171, the North Allerton case. 
Also Taylor k St. Mary, Abbott, Kensington, 
6 C. P. 309, where A had a lodging in one place 
where he resided six days out of seven, and in 
the other had lodgings where his wife and chiU 
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dren resided and where he spent one day in seven. 
This case appears exactly parallel. Also 6 C. P. 
312, case of Bond A St. George, Hanover Square. 
Mr. Monk for the corporation cited inter alia 
the case of the Queen v. St. FancraSf 2 L. R. 
Queen's Bench, 457. Giving to it the fullest 
consideration, still I think I am justified in hol(|- 
ing that the petitioners are entitled to be on the 
Electoral list of the Parish of Coteau. 

Petition granted. 

BitaiUon for petitioners. 
F. Monk for Corporation. 



SUPERIOR COURT. 

MoNTRBAL, May 28, 1883. 

B^ore ToaaANCv, J. 

Hktnbman v. Davis. 

Procedure — Option of jury trial. 

Where the plaintiff hat made option of a jury trial^ 
he cannot withdraw it wifhout the content cf 
the other party. 

The plaintiff had made option of a jury trial 
by his declaration as his right was, and issue 
was joined accordingly. He now made a mo- 
tion that his option be canct;lled, leaving to 
defendant the same option if he chose to avail 
himself of it. 

Per Curiam. This option once made was 
binding on the other side, and should not be 
withdrawn or annulled without the consent of 
the other side. 

The Court refuses the motion. 

Atwater, for plaintiff, v 

W. B. Kerr, Q.C, for defendant. 



CIRCUIT COURT. 

Montreal, May 23, 1883. 

Before Mathieu, J. 

Nelson v. The Canadian District Telegraph 

Company. 

Duty of common carrier if he cannot Jind the per ton 
to whom the goodt are to be delivered. 

The defendants were a Company who under- 
took the delivery of parcels and messages. The 
plaintiff had entrusted them with a parcel 
addressed to one Beaulieu, a purser nn board 
the Richelieu Company*s steamer « Montreal". 
The message-boy, not finding Beaulieu there, 
left it with a man in charge of the Richelieu 



Company's sheds on the wharf. The parcel 
did not reach its destination, bat was lost. 

The plaintiff was examined to prove the 
value, under authority of Rohton v. Hooker 
(Stephens* Digest I., p. 209, and of 1256 CO.). 
the defendant objecting that Rohton v. Hooker 
came before the Code, which (1677) admitted 
this oath only to travellers. Constmctive de. 
livery was also alleged in defence, and that 
there was no evidence, especially as to the 
defendants being common carriers. 

For plaintiff^ the Code^a definition of com- 
mon carriers in Art. 1666, par. 2, was invoked; 
and, as to liability. Art. 1675, making th^n 
liable " for loss or damage of things entrust^-d 
to them," except by fortuitous events, etc. The 
commentary to this article is found under the 
similar one, 103 Code de Commerce, Sirej, 
where it is stated that the carrier most notify 
the sender and keep the goods or deposit them 
at the direction of the tribunal de juuiee. The 
plaintiff's counsel also cited B6darrkie. 
Chemins de Fer, §419, and Chitty (Am. Ed. 
note to p. 80 ; pp. 166, 163). 

Mathieu, J. As to receiving the plaintiff^ 
oath, even suppose it cannot be insisted on as 
matihre de droit, still the court has a right to so 
complete the proof. There was sufficient proof 
that the defendants were common carriers ; and 
they should be condemned, but withont oostg, 
as the plaintiff had not furnished them a state- 
ment of contents though demanded. 

Stephent # LiyhthaU, for plaintiff. 

Girouard, WUrtele # McQihbon, for defendants. 



GENERAL NOTES. 

Chief Justice Share wood, who reoenUy retired from 
the Supreme Court oi Pennsylvania, died in PhiUde]- 
phia on the 2Stb May. The Albany Law Javnai says 
he '* was one of the most widely known and mott rt- 
speoted of Ameriea*i lawyers, not only for bis 37 years 
of judicial service, but for bis important contributions 
to legal literature and the s^reofftb and dignity of hu 
character. Uis mental force had not been alwted bjr 
a broad Eenoral culture, and his capacity to grapple 
with the affairs of life had not been diminished by the 
lofty views which he held of his profession. He wa5 
at once one of the wisest and one of the ablest magis- 
trates who have adorned the bench of this ooontry. 
and he belonged to that school— old« indeed, but we 
hope not passed away— which regards ihe practice of 
the law not as a commercial pursuit, but as the noblest 
and most beneficent occupation of the human intel- 
lect. This great man was busy up to the last moment 
of bis laborious life, striving to pay the debt which he 
thought he owed the profession already so heavily in 
debt to him." 
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THE STAMP QUESTION. 

The Canadian Law TimeSj referring to Dick- 
i-Mii Y. Jiormandeau (6 L. N. 136), says that the 
decision ui Bradley y. Bradley (5 L. N. 425) is 
not to be taken as an index of either judicial 
or professional opinion in Ontario upon the 
subject matter of the case, and it adds : " We 
believe tie point can\e expressly before the 
learned Chief Justice of the Common Pleas at 
ffin prnu not many months ago, and was de- 
cided by him without any hesitation, accord. 
ing to the only enlightened view that could be 
uken of it,** (*.?., allowing the note to be 
doable-stamped.) It appears, therefore, that 
the decisions of the Ontario Courts are nearly 
unanimous upon the question, the opinions of 
County Court Judges, though often very re- 
Bpectable in point of ability, not ranking high 
a^ precedents. We have thought it well to 
refer to the point once more, as we printed in a 
recent issue the decision of a Superior Court 
Jndge in a contrary sense. 



F HIV ATE BILLS, 



The last iissae of the Canada Gazette contains 
the following announcement with reference to 
ipplications for private bills : — 

" And further, with respect to the House of 
Commons, it is ordered under Besolution of 
20th April, 1883, that— 

" All Private Bills for Acts of Incorporation 
shall be so framed as to incorporate by reference 
the clauses of the General Acts relating to the 
deUils to be provided for by such Bills;— 
ppwial grounds shall be established for any 
proposed departure from this principle, or for 
the introduction of other provisions as to such 
details, and a note shall be appended to the 
Bill indicating the provisions thereof, in which 
the General Act is proposed to be departed 
from ;— Bills which are not framed in accord- 
ance with this Rule, shall be re cast by the 
promoters, and reprinted at their expense, be- 
fore any Committee passes upon the Clauses." 



CARTER V. MOLSON. 

We print in this issue the judgment of the 
Privy Council in Carter v. MoUon. Their lord- 
ships say : " It may well be doubted whether 
<< the majority of the Queen's Bench have not 
<< given too much eflfect to the accident that the 
" Codes did not come into force on the same 
" day ;" and they are disposed to say that the 
Codes should stand together and be construed 
together ; but they do not find any way of escape 
from the difficulty occasioned by the omission 
of the Code of Procedure to enact the penalty 
of imprisonment on the person refusing to per- 
form the duty which Art. 766 of the Code of 
Procedure expressly requires him to perform. 
The case must, therefore, be added to the cate- 
gory of omissions which a too hasty codifica- 
tion has created. 



CONSOLIDATION OF STATUTES. 

Our readers are aware that a Commissioner 
(Hon. J. Cockbum) has been engaged in the 
work of classifying the statute law of the 
Dominion of Canada. A report has just been 
issued, from which we glean some details res- 
pecting the progress of the work. 

The Commission recites in substance << that 
whereas it has become necessary to revise and 
consolidate the Statutes of Canada, and whereas 
each of the Provinces of Canada before Confede- 
ration possessed Legislative authority over and 
passed laws in respect to matters now within 
the exclusive legislative control of the Parlia- 
ment of Canada ; 

"And whereas the British North America 
Act continued these laws in force until repealed 
or altered by the Parliament of Canada, some of 
which have been so repealed or altered, some 
remain still laws of the Province in which 
they were enacted, some are local in their 
nature, not capable of being extended to the 
whole of the Dominion of Canada, while others 
might properly be extended to the whole, or 
other parts of Canada, and it is probable that 
some of them should be entirely repealed ; 

<^And whereas certain schedules of Acts 
requiring examination have already been pre- 
pared, and whereas for the proper revision and 
consolidation of the Laws of the Dominion of 
Canada, it is necessary that further examina- 
tion, collection and classification of the seveml 
Statutes of Canada should be made," 
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The Commission then proceeds to define 
substantially In the language following, what 
is required to be done by the Commissioner, 
that is to say : — 

1. *< He is to complete the Schedules already 
prepared as above mentioned. 

2. << To examine the Statutes passed by the 
Parliament of Canada since the Ist of July, 
1867. 

3. " To collect therefrom all those enact- 
ments which are still in force. 

4. To note the enactments of the old Pro- 
vincial Statutes which have been repealed or 
altered. 

6. "To classify all unrepealed enactments 
according to subjects, care being taken to dis- 
tinguish those applying to the whole Dominion 
from those applying to one or more of the 
Provinces only. 

6. *< And generally to make such examina- 
tions, classifications and collections of the said 
Statutes as may be necessary and preliminary 
to the proper revision and consolidation there- 
of, and in accordance with such instructions as 
may be given from time to time in that behalf 
by the Honorable .the Minister of Justice of 
Canada.** 

The schedules referred to as having been 
prepared before the issue of the Commission 
were nine in number, eight of them containing 
lists of the Public General Statutes of each of 
the Provinces passed before the dates of their 
respectively entering Confederation, except as 
regards the Provinces where consolidation of 
the Provincial Statutes had taken place, in 
which cases the consolidated enactments and 
the Statutes passed subsequent to such consoli- 
dation only are set forth in the schedules, and 
the ninth schedule containing a list of all the 
Public General Statutes of the Dominion of 
Canada, from the 1st of July, 1867, down to and 
inclusive of the Parliamentary Session of 1877. 

The lists of the Statutes of the several 
Provinces are contained in the first eight 
schedules as follows : — 

1. The Consolidated Statutes of Canada. 

2. The Consolidated Statutes of Upper 
Canada. 

3. The Consolidated Statutes of Lower 
Canada. 

4. The Statutes of the Province of Canada. 
6. The Bevised Statutes of Kova Scotia (3rd 



edition), and subsequent Statutes of thai 
Province down to the let July, 1867. 

6. The Revised Statutes of New Brunswick, 
of the year 1854, and subsequent Statutes of 
that Province down to the Ist of July, 1867. 

7. The Revised Statutes of British Columbis 
of 1871, when that Province entered Confedera- 
tion. 

8. The Statutes of the Province of Prince 
Edward Island, down to the year 1S73, when 
that Province entered Confederation. 

The report proceeds to state : 

" In each Province of the Dominion except 
one, there had been at least one general consol- 
idation of the Provincial StatuteH prior to snth. 
Province becoming a portion of the Dominion, 
but in the Province of Prince Edward Idaod 
there never appears to have been any each con- 
solidation, although the Statutes of that 
Province have at different times prior to tbe 
entry thereof into Confederation, been reviswi, 
collected, classified and reprinted. 

"The first eight schedules already mentioned, 
in addition to containing lists of the consol- 
idated and subseqaent Provincial Statutes 
passed prior to the confedemtion of the Pro- 
vinces, respectively, purported to show which of 
these Statutes were of a purely Provincial 
character, and which of them related wholly or 
partially to subjects now within the jorisdiction 
of the Parliament of Canada, and also which of 
them had been repealed, superseded or amended 
either by subsequent enactments of the same 
Provinces passed prior to Confederation or \fy 
Legislation of the Parliament of Canada in any 
Session thereof between the 1st of July, 186T, 
and the 1st of July, 1877. 

" In order to carry out the requirements of 
the Commission the* first work devolving upon 
the Commissioner was the comp lotion of tnc 
schedule already mentioned as tlic ninth, con- 
taining a list of all the Public. Gt;neral Scatutcs 
of Canada down to and inclusive of the la:^ 
Session of Parliament, which he according! 5 
completed. 

" The Commissioner, a8 the second branrh of 
the work required under said Commission to l*o 
done, then examined the Statutes set forth in 
the last-mentioned schedule so completed and 
prepared as the result of such examination, a 
new schedule indicating in the proper columns 
thereof (in addition to its being a list of all the 
Statutes passed in each year between 1867 and 
1882 inclusive,) 

1. 'I hose which were of a public general 
character. 

•< 2. Those which had been repealed and the 
Statutes by which they had been repealed. 

" 3. Those which had become efifete. 

« 4. Those which had been passed for only a 
temporary purpose. 
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5. Thme which had been amended and by 
what Statutes the amendments were made. 

" 6. And lastly, the Provinces of the Domin- 
ion to which the said Statutes were respectively 
Applicable. 

" The third requirement of the Commission 
wag complied with as incidental to the prepara- 
tion of the schedule last mentioned, indicating 
iA it does which of the Statutes so examined 
remain in force. 

'-The schedule last-mentioned containing 
what has just been described, and complying 
with the second and third requirements of the 
Commission, involyed necessarily the examina- 
tion of over seTen hundred Acts, or, in other 
words, of all the legislation of a public general 
character passed by the several Parliaments of 
the Dominion of Canada which have existed at 
any time between the 1st of July, 1867, and the 
dissolution of the last Parliament. 

^ The ionrth branch of the work to be done 
ander the Commission was carried out by the 
Commissioner concurrently with the examina- 
tion of Dominion Statutes directed to be made 
as the second requirement, consisting as said 
fourth branch did of annotations made in the 
proper columns of each of the eight schedules 
first mentioned, indicating which (if any) of 
aid Provmcial Statutes therein-mentioned had 
been repealed, superseded or amended by Do- 
minion legislation, and by which of such 
Statutes they were so repealed, superseded or 
amended. 

"The first, second and fourth branches of 
the work haying been so dealt with they form- 
ed the basis or material for < the collection and 
cUasification of all unrepealed enactments ' re- 
quired as the third and fifth branches of the 
Commissioner's work, and these latter require- 
ments, as well as the one last mentioned in the 
Commission, were partially complied with by 
the Conunissioncr in the following manner : — 

*' 1. By the preparation of an analytical 
digest or * classification of all unrepealed Acts 
of a pablic general character, passed by the 
Parliament of Canada, and of Acts of the 
Provinces of Canada, Nova Scotia, New Bruns- 
wick, British Columbia and Prince Edward 
Island, passed by the Legislatures of these 
Provinces prior to their respectively joining 
the Confederation, and relatii^ to matters sut^ 
ject under the British North America Act to the 
Legislative authority of the Dominion of Can- 
ada,' arranged so fiur as the order of subjects 
therein is concerned as nearly as practicable in 
accordance with the plan of arrangement or 
classification adopted in the Consolidated Stat- 
utes of Canada. 

'^ This collection, classification or digest con^ 
hdns eleven chief titles and two hundred and 
fifty-seven subjects or titles of chapters, indi- 
cating all the subjects of legislation which, in 
the Commissionei's opinion, should be consoli- 
dated in order to form the Consolidated Statutes 
of the Dominion of Cauda, and each and 



every Statute or portion of a Statute affecting 
those subjects necessary to be considered and 
taken into account in carrying out the said 
Consolidation. 

<< In respect of some subjects of Dominion 
legislation, the Provincial Statutes passed be- 
fore Confederation have not been repealed, no 
laws having been passed by the Parliament of 
Canada in respect of such subjects, and as a 
result according to the British North America 
Act of 1867 the Provincial laws remain in 
force. 

" In respect of other subjects, although Acts 
have been passed by the Parliament of Canada, 
the old Provincial laws have not been expressly 
repealed, the enactments either superseding in 
effect the Provincial laws, or enacting that said 
Provincial laws are thereby repealed only so 
fiir as is inconsistent with the new enactments. 

« In some of the Provincial Statute^ passed 
before Confederation, the main subjects of 
which are still within Provincial legislative 
jurisdiction, clauses were enacted constituting 
felonies or misdemeanors, or othervrise affect- 
ing the criminal law, or affecting ^me other 
subject, which is now exclusively one of Do- 
minion legislation, and although the Statutes 
themselves may have since Confederation been 
repealed by other Provincial enactments, as in 
some cases is the foot, so fiu: as could thereby 
be done, these particular sections or clauses 
still remain law in these Provinces, and should 
be dealt with in carrying out the general con- 
solidation. 

" In preparing, therefore, the said classifica- 
tion or digest, and in' order to call attention to 
all the enactments required to be consider- 
ed in carrying out the consolidation, the plan 
adopted by the Commissioner was to indicate 
in the digest opposite to each subject therein 
and on the same page thereof^ — 

" First, in black ink, all the Statutes or por- 
tions thereof which clearly had to be consoli- 
dated under that particular subject^ and when 
they applied to only one or more Provinces that 
also was indicated in the same coloured ink. 

<< Second, in red ink, all those statutes or 
portions of statutes relating to the same subject, 
but as to which it was uncertain whether they 
had been impliedly repealed or superseded, and 
which the Commissioner considered should be 
carefhlly examined in the course of the actual 
consolidation, mentioning also the Provinces 
to which the same were applicable. 

"Second, after making the collection and 
classification in the form of an analytical digest 
of the unrepealed Statutes of the Dominion of 
Canada and the Provinces before their respect- 
ivefy entering Confederation, on subjects now 
under the le^slative control of the Parliament 
of Canada, under their respective subjects, as 
already at length described, the Commissioner 
having been provided by yoqr Department with 
the requisite number of the printed volumes oi 
the Statutes, and also with suitable blank 
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books for that purpose, took from the printed 
Tolmnes all the Statutes and portions of Stat- 
utes in each particular subject, and indicated 
opposite to each subject in the said classifica- 
tion or digest, and placed them in the blank 
books, so as to exhibit in these books not only 
the subjects of legislation to be consolidated 
and the chronological order and description 
of the Statutes relating thereto, but also the 
actual Statutes as amended from time to time, 
omitting, where any repeal had taken place, 
any clauses so repealed, and inserting the new 
clauses substituted therefor, or when the origi- 
nal clauses were amended only by subsequent 
legislation, then leaving the original clauses in 
the body of the Statute so transferred to the 
blank book, and placing on the opposite or subse- 
quent pages thereof the amending clauses or 
enactments, with a reference in the margin of 
each page of the book, identifying the amend- 
ments with the original Act, in the margin j 
also, of the page at the beginning of each 
Statute so embodied in said books, the names 
of the Provinces to which these Statutes apply 
are annotated, as well as the amendments 
thereto, ahd the extension thereof, by any 
Statute to other Provinces. 

" The Statutes^ or portions of Statutes, indi- 
cated in red ink, in the classification or digest 
which require to be considered in the course of 
the consolidation, are also either taken bodily 
from the printed volumes containing the same 
and placed on the pages of these blank books 
opposite to those pages showing the Statutes to 
})ti consolidated, or else only the caption, chro- 
nological description and Province to which 
thfse Statutes, requiring to be investigated re- 
late, are so placed on the opposite pages aXitMy 
described, when as was the case in respect to 
some of the Provincial Statutes it was impossi- 
ble to procure any copies of the said printed 
volumes. 

''The books just described are thirteen in 
number, of about three hundred and fifty 
pages each, containing « in extcnso " as already 
set forth, all the legislative enactments indi- 
cated in the digest or classification on the sub- 
jects mentioned therein which constitute the 
matter for consolidation and consideration in 
the course of such consolidation. 

^< Each of said books is properly indexed by 
subjects and pages, so as to afford a ready means 
of reference to the Statutes relating to each 
subject contained in the said books respectively. 

'<The British North America Act of 1867, 
and the amendments thereto, are placed on the 
first pages of the first of said books, as these 
Acts will doubtless be frequently referred to in 
the course of the consolidation, and will, no 
doubt, be published in the opening portion of 
the first volume of the Consolidated Statutes 
of the Dominion. 

« In consequence of the impossibility already 
referred to of procuring any copies of the 
printed volumes containing some of the Pro- 



vincial StAtutes requiring to be refrrred to, 
with the exception of the volumes in the Par- 
liamentary Library, the Commissioner, in sc- 
cordance with authority received from year 
Department, procured written copies to be made 
of some oi said Provincial Statutes, which art 
required for reference or otherwise in the 
course of said consolidation. 

"The Commissioner has the honor, there- 
fore, to submit the above as th«i result of hi$ 
labors up to this date under the Commission, to 
him directed, as before mentioned, that i«to 
say: — 

" 1. The nine schedules completed as direct- 
ed by the Commission. 

^ 2. The new schedule already described of 
the Statutes of the Dominion of Canada. 

<<3. The classification or analytical Digest 
also fully described. 

" 4. And lastly, the thirteen books contain- 
ing the material to be consolidated as the 
Statutes of the Dominion of Canada, or which 
requires to be referred to in the course of such 
consolidation. 

<< There renwins still to be performed a verjr 
important portion of the work directed to be 
done under the Commission before the contem- 
plated revision and consolidation take place, 
that is to say, the preparation and arrangement 
of the actual Statute law so collected and 
placed in the said books into the form of new 
chapters, as nearly as possible, as the same will 
appear in the completed volumes of the pro- 
posed Consolidated Statutes. 

« This last branch of the work, which will 
require great care and considt^iation, is jost 
being entered upon, but when it is completed, 
the actual revision and consolidation can then 
proceed without delay and with all the material 
therefor in a complete state of preparation.*' 



SUPERIOB COURT. 



[In Chambers.] 

MoNTUAL, May 31, 1883. 

B^ort JiTT^, J. 

Crawford et al. v. Ths Morton Dairy Farmutg 
k Colonization Co. or Manitoba, (Limited.) 

CtommtMtofi Ro^atoire — SuU pending in Manitoba. 

This was an action instituted in the Court of 
Queen's Bench, Manitoba, from which a com- 
mission issued to take evidence at Montreal. 

In the course of the enquSte^ objection being 
taken by defendants to the production of certain 
books called for by plaintiffs, and the com- 
missioner having decided in favor of their pro- 
duction, his ruling was submitted for revision 
to a judge of the Superior Court 

The defendants urged that there was no juris- 
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dictioD in a judge or the Court here ; that the 
31 Vic^ cap. Y6, did not apply to the Province 
of Manitoba, and cited in support of this pre- 
tention, Ist, 33 Vic, cap. 3, sec. 2 ; 2nd, 34 Vic, 
cap. 13, sec. 1 ; that tbes^two acts relate to the 
entry of Manitoba into the Dominion. Section 
1 of the last named act directing that the acts 
passed in the first, second and third sessions of 
the Parliament of Canada, will apply to the 
PruTince of Manitoba the same as to the other 
four prorinces, with the exception of the special 
ac-ts mentioned in a schedule at the end of said 
act, and that Manitoba is therefore in regard 
to said chapter 76 of 31 Vic, in the same posi- 
tion as the four provinces confederated by the 
B. N. A. act 

The plaintiff contended that when 31 Vic, 
cap. 76, was passed, Manitoba was in effect a 
foreign country and was not affected by it, and 
that in any case by the Imperial Act hereinafter 
mentioned the Court here had full jurisdic- 
tion. 

The judge (.Jett6, J.) gave his decision on 
the 31st May, 1883, as follows : — 

" La Cour, en vertu des pouvoirs qui lui sont 
conf6r6« par le Statut Impdrial, 22 Vict., 
chap. 20, apr^s avoir entendu les parties sur la 
demande de revision de la d^ision du commis- 
saire enquSteur, S. Cross, 6cuier, rendue le 11 
d'avril dernier, et enjoignant au t6moin Maltby 
de repondre k la question k lui pos6e, et de 
produire les livres et documents demand^s, 
sous r^rve de la dite objection ; 

MConfirme, en tons points, la dite decision, 
dcpens r6serves.'' 

Dunlop ^ Lyman for the plaintiffs. 

Gtoffrion # Co, for the defendants. 



JUDICIAL COMMITTEE OF PRIVY 
COUNCIL. 

April 18, 1883. 

Present: — Lobd Blackburn, Sib Babmes Pka- 
cocK, Sib Biohabd Couch, Sib Abthub Hob- 

HOCU. 

Cabtsb v. Molson. 

Ciqfiaa — Failure to file statemettt. 

The Code of Civil Procedure having failed to impose 
imy penalty whatever for not JUing the state- 
ment required hy Art. 766, the penalty pro- 
vided hy C.C. 2274, and by CSMC^ Ch, 87, 
Sec, 12, «.«. 2, cannot now be enforced 



Pbb Cubiam. This is an appeal from a 
judgment of the Court of Queen's Bench for 
Lower Canada, in the Province of Quebec ; by 
which that Court, by a majority of three to two. 
reversed a judgment of the Superior Court of 
Lower C anada. 

The judgment is in the following terms : 
» 6th March, 1882, 

" Present : The Honourable Sir Antoine Aime 
Dorion, Knight, Chief Justice ; the Honour- 
able Mr. Justice Monk, the Honourable Mr. 
Justice Ramsay, the Honourable Mr. Jus- 
tice Tessier, the Honourable Mr. Justice 
Baby. 

"The Court of our Lady the Queen, now 
here, having heard the Appellant and Respond- 
ent by their Counsel respectively, examined as 
as well the record and proceedings had in the 
Court below, as the teaso'bs of appeal filed by 
the Appellant, and the answers thereto, and 
mature deliberation on the whole being had ; 

^ Considering that the Appellant, arrested on 
a capias ad respondendum at the suif of the 
Respondent, has been discharged, by giving 
security, under Article 825 of the Code of Civil 
Procedure, that he will surrender himself into 
the hands of the Sheriff, when required to do so 
by an order of the Court or Judge, within one 
month from the service of such order upon him 
or upon his sureties, and that in de&ult such 
sureties will pay the amount of the judgment 
in principal, interest and costs. And consider- 
ed that, by Article 766 and the following Arti- 
cles of the Code of Civil Procedure, express 
provision has been made concerning the mat- 
ters provided for by Chapter 87 of the Consoli- 
dated Statutes of Lower Canada and Article 
2274 of Civil Code, as to the obligation of a 
debtor who, having been arrested on a capias 
ad respondendum^ has been admitted to bail, to 
file a statement of all the property, real and 
personal, of which he is possessed, and that the 
paovisions of Sections 12 and 18 of the said 
Chapter 87 of the Consolidated Statutes and 
Article 2274 of Civil Code have thereby been 
repealed under the provisions of Article 1360 
of the Code of Civil Procedure. 

" And considering that, although by the first 
paragraph of the above-mentioned Article 766 
of the Code of Civil Procedure, a debtor who 
has been admitted to bail is bound to file the 
statement and declaration of all the property 
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of which he is possessed, acoordiDg to At tide 
764 of the said CodOi within thirty days from 
the judgment rendered in the suit in which he 
was arrested, it is not provided in the said Arti- 
cle, nor in any other article of the said Code, 
nor in any provision of law now in force, that 
in defoult of filing such statement and declara- 
tion, such debtor shall be imprisoned or be sub- 
ject to any penalty whatsoever. 

" And considering that the judgment of the 
Superior Court sitting at Montreal on the seven- 
teenth day of September, one thousand eight 
hundred and eighty, by which it was ordered 
that the said Appellant should be imprisoned 
in the common gaol of this district for one 
year, is not, under the allegations of the peti- 
tion on which said order was made, justified by 
law, and that there is error in the said judg- 
ment. . f 

<< This Conrt doth reverse the said judgment 
of the seventeenth day of September, one 
thousand eight hundred and eighty, and pro- 
ceeding to render the judgment which the said 
Superior Court should have rendered, doth dis- 
miss the petition of the said Respondent pre- 
sented to the said Superior Gourt on the third 
day of September, one thousand eight hundred 
and eighty. And doth condemn the said Res- 
pondent to pay to the Appellant the costs in- 
curred in the said Superior Court on the said 
petition, as well as those incurred on the pres- 
ent appeal. 

» (The Honourablq Justices Ramsay and Baby 
dissenting.y 

The question, which their Lordships have 
found to be one of considerable difficulty, de- 
pends on the true construction of the two codes 
of Lower Canada, the Civil Code, more partic- 
ularly Art. 2274 and Arts. 2613 and 2614, and 
the Code of Civil Procedure, more particularly 
Art. 766 and those following it, and Art. 1360. 
There were careful and elaborate provisions for 
framing two codes in question ; but notwith- 
standing all the precautions taken, there may 
be, and in fact in the present case there are, 
doubts as to what is the meaning of the lan- 
guage employed. And the Civil Code of Lower 
Canada, Art. 12, is " that when a law is doubt- 
<< ful or ambiguous it is to be interpreted so as 
« to fulfil the intention of the Legislature, and 
" to attain the object for which it was passed.*' 

It is therefore material to inquire how and 



why the two codes were enacted, so as |p ascer- 
tain what was the intention of the LegisLatore, 
and what the object for which they were eoacted. 

First, by Statute 20 Vic, c. 43, which after- 
wards became the second chapter of the Con- 
solidated Statutes of Lower Canada, Commis- 
sioners were appointed, who were directed 
(Sees. 4, 5, and 6) to reduce into one code, to 
be called the Civil Code of Lower Canada, those 
provisions of the laws of Lower Canada which 
relate to civil matters, and are of a general and 
permanent character, whether they relate to 
commercial cones or others, but excepting the 
laws relating to seignorial or feudal tenare^ and 
to reduce into another code, to be called the 
Code of Civil Procedure of Lower Canada, those 
provisions which relate to procedure in civil 
matters and cases, and are of a general and per- 
manent character. They were directed to em- 
body therein such provisions only as they held 
to be then actually in force. They might sug- 
gest such amendments as they thought desiiap 
ble, but were to state them separately. And 
they were directed to follow, as &r as ought be, 
the arrangement of the Code Civil of France. 
It was provided that, as the Commissioners 
proceeded with their work from time to time, 
there should be an opportunity given to the 
Judges to review their work, and make sogges- 
tions to the Commissioners, who were to con- 
sider, but were not bound to adopt, their sug- 
gestions. And by Sect. 13 the Commissioners 
were required from time to time to incorporate 
with the proper portions of the said codes such 
amendments as the Governor in Council thinks 
it right to recommend for adoption by the Leg- 
islature after considering the reports of the 
Commissioners, and those of the Judges if any, 
but such amendments shall be careftillj dis- 
tinguished from the actual law. And then by 
Sect. 14, " When the said codes, or either of 
(( them, are completed, with such amendments 
<< as last mentioned, printed copies thered^ 
" and of the reports of the Commissioners, and 
" of the Judges if any, shall be laid before the 
(( Legislature, in order that such code or codes 
" may be made law by enactment ; and if it be 
*< found advisable that either of the said codes 
ti be completed and submitted to the Legis- 
« lature before the other, the Civil Code of 
*< Lower Canada shall be the first so completed 
a and submitted. 
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*' 2. Either House may propose any amend- 
» ments to either code, bat snch amendments 
** shall be proposed by resolutions, which may 
*' be passed by tbe one House and sent to the 
•< other for its concurrence, and shall be sub- 
'' ject to amendment by tbe other, and be dealt 
'* with as a Bill might be until finally agreed 
*• to by both Houses, and shall then be com- 
*• municated to the Commissic ners, who shall 
** with all possible despatch incorporate the 
i* the snbstance of the amendments so agreed 
'< to with the proper code, which may then be 
** passe 1 as a Bill at the same or any other 
** Kession." 

The CiTil Code was the first completed and 
submitted to the Legislature, and it was amend- 
ed by resolutions agreed to by both Houses, but 
the Legislature did not quite pursue the course 
indicated by the latter part of Sect 14, Sub- 
sect. 3. By 29 Vict., c. 41, sect. 2, the Commis- 
sioners were directed to incorporate the amend- 
mcnts with the Civil Code, adapting their form 
and language (when necessary) to those of the 
said code, but without changing their effect, 
inserting them in their proper places, and 
striking out of the said code any part thereof 
inconsistent with the said amendments. 

Power was also given to the Governor to se- 
lect any Acts and parts of Acts passed duriag 
the last and present sessions, and cause them to 
be incorporated. And power was given to the 
Commissioners to make verbal and formal 
amendments, and so soon as the said work of 
incorponition was completed tho amended code 
was to be submitted to the Governor, who may 
caose a correct printed copy thereof, attested by 
his signature and that of the Provincial Secre- 
tary, to be deposited in the office of the Clerk 
of the Legislative Council. 

Thtn by Sect 6, « The Governor in Council 
' may, after such deposit ot the roll last men- 
•< tioned, declare by proclamation the day on 
** and after which the said code, as contained in 
*< the said roll, shall come int j force and have 
(* effect as law, by the designation of < the Civil 
*< ( Code of Lower Canada,' and upon, from, and 
'^ after such daj.the said code shall be in force 
" accordingly." The Governor in Council, by 
proclamation, named the 1st August 1866 as 
that day. 

A precisely similar course was taken as to 
the Code of Civil Procedure of Lower Canada, 



the Statute 29 & 30 Vict, c. 25, being in the 
same words as those of 29 Vict, c. 41, except 
that (Code of Civil Procedure of Lower Canada) 
is throughout substituted for (Civil Code of 
Lower Canada). The day fixed by the procla- 
mation for this code coming into force is the 
28th day of June, 1867. 

So that there was a period of nearly ten 
months, durine which the Civil Code was in 
force, before the Civil Code of Procedure came 
into force. 

It seems implied in that part of the judgment 
which states " that there are express provisions 
« in the Code of Procedure as to these matters," 
and that ''the provisions of Sects. 12 and 18 of 
« the Consolidated Statutes and Art. 2274 of 
<< the Civil Code have thereby been repealed 
«* under Sect. 1360 of the Code of Civil Proced- 
" ure," that the majority of the Court of Queen's 
Bench put the construction on Art. 1360 of the 
Code of Civil Procedure, that it repealed not 
only all law.4 in force before the passing of 
either code, but also all parts of the Civil Code 
which touched procedure. 

The literal meaning of the words " laws in 
<< force at the time of the coming into force of 
" this code ' includes the Civil Code, for, as al- 
ready pointed out, the Civil Code came into 
force some months before the Code of Civil 
Procedure did ; but their Lordships are scarcely 
prepared to hold that the intention and object 
of the Legislature was that when a matter is 
included in the Civil Code which might without 
impropriety have been included in the Code of 
Procedure, and an express provision is made in 
the Code of Procedure upon that particular mat- 
ter, the provisions of the Civil Code are abro- 
gated as beiag laws concerning procedure in 
force at the time when thi Code of Procedure 
came into force. The two subjects from their 
nature overlap, and in the Code Civil of France^ 
as well as in the Canadian Codes, much which 
might well be put into the one code is placed 
in the other. There seems nothing to prevent 
laws in both codes relating to the same subject 
from standing together, unless they are from 
their nature so inconsistent that the later en- 
actment must be taken to repeal the earlier. 

The 20th title of the Canadian Civil Code, 
relating to imprisonment in civil cases, is one 
which might have been placed under the head 
of procedure ; and so might the 16th title of the 
French Code Civil, entitled, " De la Contrainte 
u par Corps en Matidre Civile," have been 
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placed in the « Code de ProcMare Civile " But 
in neither the Canadian codes nor in the French 
Code bos this becD done. 

The general intention and object of the 
Logiglature secmH to have been that the two 
codes should stand together, and be construed 
together, and it may well be doubted whether 
the majoritv of the Queen's Bench have not 
given too much etlect to the accident that the 
coies did not come into force on the same day. 

It is not, however, necessary to decide this, 
as, by a different chain of reasoning, the same 
result may be come to. 

The prt-amble to the Statute 20 Vict., c. 43, 
which afterwards became the consolidated 
Statutes, Chap. 2, is this :— 

<< Whereas the laws of Lower Canada in civil 
matters are mainly those which at the time of 
the cession ot the country to the British Crown 
were in force in that part of France then gov- 
erned by the custom of Paris, modified by pro- 
vincial statutes, or by the introduction of por- 
tions of the law of England in peculiar cases ; 
and it therefore happens that the great body of 
the laws in that division of the province exist 
only in a language which is not the mother 
tongue of the inhabitants thereof of British 
origin, while other portions are not to be found 
in the mother tongue of those of French ori- 
gin. And whereas the laws and customs in 
force in France at the period above mentioned 
have there been altered and reduced to one 
general code, so that the old laws still in force 
In Lower Canada are no longer reprinted or 
commented on in France, and it is becoming 
more and more difficult to obtain copies of 
them, or of the commentariett upon them. And 
whereas the reasons aforesaid and the great 
advantages which have resulted from codifica- 
tion, as well in France as in the State of Louis- 
iana, and other places, render it manifestly 
expedient to provide for the codification of the 
civil laws of Lower Canada." 

From the preamble and the whole scheme of 
the legislation, their lordships think that it 
was one main object of the Legislature to make 
the codes as one may say self-contained. This 
object, however, has been apparently lost sight 
of in several places, and, amungst others, in 
the Art. 2274 of the Civil Code, which is in 
the following words : — 

« Any debtor imprisoned or held to bail in a 
cause wherein judgment for a sum of 80 dol- 
lars or upwards is rendered, is obliged to make 
a statement under oath, and a declaration of 
abandonment of all his property for the benefit 
of his creditors, according to the rules and 
subject to the peoalty of imprisonment in 
certain cases provided in Chap. 87 of the Con- 
solidated Statutes for Lower Canada, and in 
the manner and form specified in the Code of 
Civil Procedure." 

This cannot be understood, without reading 
and construing the statute referred to in order 
to see what rales and what penalties of impris- 



onment were provided by that stainte, and then 
determining which of them were kept alive 
by this Article ; for, though this Article does 
contain an express provision on at least part 
of Chap. 87, and so by Art 2613 and 2614 
of the Civil Code does abrogate at least so 
much of Chap. 87, yet it seems impoosible to 
deny that the Legislature did intend, at all 
events until the Code of Civil Procedare should 
come into force, to re-enact by reference to the 
abrogated statute some penalties, and apply 
them to the things specified in Art. 2274. 
And there is great difficulty in doing this. 
For though Chap. 87, s. 12 (I) does, in cer- 
tain cases included in Art. 2274, but nut 
quite co-extensive with it, reqaire a debtor 
against whom judgment for 80 dollars or up- 
wards has been rendered to file a statement of 
his property snd creditors, and a declaration of 
his willingness to abandon the property in his 
statement mentioned to his creditors, and by 
Sect. 12 (2) does impose penalties on a deten«i> 
ant neglecting to file such statement, yet there 
are no penalties co-extensive with Art. 2274| 
and there certainly are many penalties which, 
by Chap. 87, s. 18, are imposed upon debtms 
who have not been arrested, against whom a 
judgment has gone in a commercial cause, 
which cannot on any construction be kept alive 
by Art. 2274. Those difficulties are all removed 
if Art. 2274 is read as meaning " according to 
" the rules and subject to the penalty provided 
" in certain cases in Chap. 87, until the Code ^ 
<< Cvoil Procedure comes inio force, and then in the 
<< manner and form specified in the Code of 
»< Civil Procedure." 

It is not to be denied that this is introducing 
words not to be found in the enactment, and so 
far is objectionable. But their Lordships think 
that Art. 2274 of the Civil Code shews an in- 
tention on its face to hand over the whole of its 
subject matter to be dealt with by the provisionc 
of the Civil Code of Procedure, or if that inten- 
tion cannot be found on its fiice, then that the 
law contained in that enactment is « doubtful 
and ambiguous," and though nut without some 
doubt and difficulty, they think that the object 
and intention of the Legislature is such as to 
justify this construction. 

If it is adopted, all difficulty vanishes. The 
articles of the Code of Civil Procedure do im- 
pose many penalties, but they do not impose 
the penalty of imprisonment tor a year on the 
person refusint? to perform that duty which be 
is by the express terms of Art. 766 bound to 
perform. 

The question how he is to be compelled to 
do so does not arise on this appeal. It is enough 
to say that he is not liable to imprisonment lor 
a year. 

Their Lordships think that the appeal must 
be dismissed. They will so humbly adviae Her 
Majesty. 

The Appellant must pay the costs of this 
appeal. 
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TBE MONTREAL COURT HOUSE. 

The Chief Justice of the Cfueen's Bench, in 
his charge to the Grand Jury at the beginning 
of the June Term, made a practical suggestion 
with reference to the Court House, which we 
fbcl sure the bar would be glad to see carried 
out. " I would also call your attention," said 
his Honour, << to the want of accommodation of 
the present building, for the convenient des 
patch of the constantly increasing judicial 
bosiness of this district ; small rooms are in- 
coDTeniently crowded with clerks ; hundreds of 
records affecting interests of great magnitude, 
and in many cases inyolving the fortunes of 
many, are from want of proper vaults left un- 
protected against the danger of fire, and even 
the judges of the several courts are complain- 
ing of insufficient room accommodation for the 
diicbarge of their duties. Changes have been 
made which have only proved to be a very 
partial and temporary relief, and suggestions 
hare been made of other changes which could 
hardly make this building sufficient for all the 
purposes for which it was designed. While it 
appears to be admitted on all hands that the 
rtvenue derived in this district from the taxes 
OD jodicial proceedings is fiir in excess of the 
requirements for the maintenance of this build- 
ing, there would seem to be no reason why a 
portion of those revenues should not be appro- 
priated to the erection of buildings exclusively 
for the holding of criminal courts and the 
offices of the officers connected with the ad- 
miDistntion of criminal justice, leaving the 
present building for the exclusive use of the 
Civil Courts and the offices connected there- 
with.'' It may be remarked that in Toronto 
the business is conducted in separate buildings, 
Osgoode Hall being appropriated to civil busi- 
ness. 

INTERNATIONAL COURTESY, 

The Lord Chief Justice of England set an 
example to be commended and followed, at 
the trial of the dynamite conspirators. Mr. 
Uatthinson, counsel for Bernard Ghillagher, one 



of the accused, in the course of his address to 
the jury, contended that because his client was 
a resident of Brooklyn, he could not be judged 
by the same standard as an Englishman. << It 
was a matter of common knowledge," he went 
oq to say, " that plots existed in America for 
the manufacture of dynamite for use against 
England, almost with the connivance of the 
American Government." 

Mr. Clarke and Mr. Rowlands protested against 
this language, and declared there was no proof 
that such was the case. Mr. Justice Brett de- 
clared that counsel had no right to make such 
a remark. He said there was no proof of the 
existence in America of plots or connivance 
thereat on the part of the Government of that 
country. The Chief Justice also rebuked Mr. 
Matthinson. He said : — <> I think it is only due 
to our friendly relations with a great Govern- 
ment that you unreservedly withdraw your 
statement. '^ Mr. Matthinson then said he would 
gladly accede to the ruling of the court. 



BENCH AND BAR, 

The N. Y. Daily Register^ in reply to such 
complaints as that of the Ohio Law Journal^ 
(anUi p. 163), says: ''It docs not lie in the 
mouth of the bar to criticise the verbosity of 
opinions, for they are greater offenders than the 
bench in this respect. * • • As to the bar 
we must acknowledge, even speaking in the 
character of an attorney, that appeal books are 
often stuffed with more prolix, irrelevant and 
tedious matter than ever incumbered an opin- 
ion ; and the judges who are compelled to wade 
through such records to prepare to write an 
opinion would be more or less than human did 
they not often catch the infection of diffuseness 
and echo a slight share of the redundancy, the 
tautology, the pleonasms, the repetitions, the 
diflnressions, and all the ingenious long-winded- 
ness so natural to the bar. Our native resources 
of wordiness have been wonderfully enhanced 
by the easy and profitable reproduction of easy 
but unprofitable prolixity which the system of 
stenographic notes has introduced.'' 



INTEREST ON HYPOTHECARY CLAIMS. 
To the Editor of the Leqal News : 

Sib, — Art. 734 of the Code of Procedure says 
that " interest and arrears of rents preserved by 
registration of a cUdm, are collocated in the 
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same rank with such claim, ap to the day on 
which the immovable was a^jadged." 

Under this article Mr. Marchaud, who so yeiy 
ably and carefully prepares the Judgments of 
distribution, considers himself bound, even if 
there be money enough to pay in full, to 
refuse a first hypothecary creditor all interest 
after the date of the sale of the property. There 
are many cases where, for many reasons entirely 
beyond the control of the creditor, years may 
elapse between the date of the sale and the 
final homologation of the report when the 
creditor is actually allowed to touch his money. 
In a case which has just terminated, a client of 
mine, without any &ult of her own, has been 
made to lose eighteen monthsMnterest on a 
first mortgage claim, which loss represents to 
her a large amoimt which she can ill spare. 

That such is the law under Art 734 it would 
probably be useless to question, for I take it 
that the point must have come up and received 
a thorough examination. But whether it has 
or not, the absurdity and injustice of the whole 
thing is apparent, and when we have legislators 
constantly pottering and tinkering at our Code, 
why cannot one of them be found to put an end 
to this crying shame ? 

Advocati. 



NOTES OF GASES. 



COURT OF REVIEW. 

MoNTBKAL, Hay 31, 1883. 

B^oTt SicoTTB, Rainvillb, Loranoib, JJ. 

Francis v. Clement ds-qual. 

MivMnUiry aUowanee — Action by ton qf ag$. 

Held {reverting the decitian qfthe Superior Court, 
6 L. N, 133,) where a claim vcw made by a 
natural ton aged 25, againtt the curator of 
hit mother, an unmarried woman and an in- 
terdict, for an alimentary aUowanee, and it 
appeared that the mother wat pottetted (/meant 
more than tu^eient for her maintenance, that 
the ton wat entitled to a reatonable aUowanee, 
etpeciaUy in view qf the fact that tuch aUouh 
anee might be paid without trenching on the 
principal of hit mother^t fortune, or intetfering 
with the rightt of the plaintiff t n»nor children. 

The conclusions of the declaration were in 
the following terms : — 

<'A ces causes le demandeur conclut k ce 
qu'il soit d6clar6 6tre I'enfiuit naturel de la dite 



Dame Haiy Power et avoir 6t^ reoonnu conune 
tel par cette derni^re, et qu*il a droit en coiab- 
quence de vivre avec sa fiunille et snivant sa 
condition k mdme les revenus de sa dite mke, 
k ce que le dMendeur ^s-qualite soit condamne 
k payer au demandeur par paiements de trou 
mois en trois mois, on de telle mani^ qa'il 
plaira k cette Cour fixer, la somme de $2,000 
par ann^e, representant les revenus de sa mire, 
la dite Dame Power, non absorbes par les fru» 
d'administration et dcpenses de cette demlere, 
ou toute autre somme que cette Cour )ugen 
convenable sous les circoostaoces, pour pennet- 
tre au demandeur de vivre avec sa famille gni- 
vant sa condition, le tout avec depens, distraite, 
etc." 
The judgment in review was as follows :— 

<< Considerant que le demandeur ^t le seul 
enfant de Mary Power, et qu'il est prouv^ qu« 
cette dernidre I'a reconnu comme tel ; qn'il est 
sans nlOyens pour subvenir ^ son existence aiusi 
qu'& celle de sa femme et de lenr en£uit ; 

" Considerant que la fortune de la mere da 
demandeur est considerable, donnant on revena 
de pr^ de $1,600, dont 1 'administration e«t 
entre les mains du ddfendeur en sa qnalite de 
curateur k Maiy Power, interdite pour demence, 
et dont les besoins ne peuvent requ^rir aa-deli 
de $500 ; 

" Considdrant que, sous les circonstanoes, cette 
fortune, d6duction faite de ce qui est n6ceMure 
pour le maintien de la m&re, est quant aux re- 
venus, chose dont la destination est 16galement 
celle du maintien du demandeur et de sa fii- 
mille; 

<< Considerant que s'il est constant qne le de- 
mandeur devrait employer son travail et lius- 
truction qu'il possMe d'une maniere plus sage, 
en se ddvouant ji un travail plus efficaoe et pn- 
tiquant une sobriety plus parftute, il est ^al^ 
ment vrai que rill6gitimit€ de sa naissance est 
raison qui lui donne un droit plus rigoureox 
contre ses auteurs, comme il accorde k ces der- 
niers un pouvoir moins rigoureuz contre lui; 

<< Considerant que la preuve constate que It 
demandeur s'est de beaucoup reform6 et qull y 
a lieu d'esp6rer une reforme pins grande; et 
que dans tons les cas sa femme et son enfuit 
sont dans le besoin et dans la detreaae, et ont 
droit k des secours snr et k mdme cette fortune 
du defendeur vu la n6gligence de oe dernier I 
les fournir ; 

<< Consid6rant que les mt6rdts futurs de U 
fiimlUe ne doivent pas Stre sacrifi^s, pour sub- 
venir aux besoins du moment d'une maniere 
trop lib6rale et propre k encourager le deman- 
deur dans une impr6voyante inertie, mais qnll 
est juste et d'accord avec les droits et les inte- 
rdts de tons, de donner assistance au dmnattdeor 
et & sa fiunille, dans une sage mesure et avec 
une pr6voyance intelllgente ; 

«Con8id6rant qu'en employant les revenus 
k fiedre une ample provision pour le maintien 
de la m^re et une assistance convenable pour 
oelui du demandeur et de sa fionille, il reste- 
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rait & placer chaqne aiiD6e une somme qui faci- 
literait plus tord r^tablissement des enfants ; 

^Con^iderant que ponr obtenir ces fins, il 
peut etre accord^ an demandeur Qne allouance 
aanaelle de $600, saaf h raagmenter 8*il y avait 
liea, payable chaque mois par paiements de 
$50, qui seront yerses moiti6 ^s-mains de la 
f«mme du demandeur et moiti6 ds-mains de ce 
dernier ; et en entier 6R-niain8 de la femme sur 
ordonnance du juge, sur demande h cet effet par 
1« curateur, si la mauvaise conduite du deman- 
deur jnstifiait la chose ; 

" Declare qu'il y a erreur dans le jugement 
de la Cour Snp^rieure en date du 21 ayril 1883, 
et rendant le jugement que la Cour 8up6rieure 
anrait dQ prononcer, accorde au demandeur h 
titre de provision alimentaire pour lui et sa 
hmille, la somme de $600 par ann6e, & Ore 
payee par paiements de $50 le premier de cha- 
qne mois k compter du ; autorise le 
cniateur ik verver cette somme ^-mains de la 
femme do demandeur, comme expliqu6 ci-des- 
ms ; coudamne le defendeur 68-qualit6 k payer 
lea frais tant en Gour Sup^rieure qu'en Cour de 
Rerision," etc., etc. Judgment reversed. 

Getfrionj Rinfret # Dorian for plaintiff. 

Pagnuelo ^ 8t. Jean for defendant. 



SUPERIOR COURT. 

MoNTRBAL, April 30, 1883. 

Before Tobbancb, J. 

Mantha etal. v. Siicard et al. 

Inaolvency^-^DiconjUure, 

In order to prove Huolveney or dltonjUure^ it mutt 
be thown that the aateta of the debtor are Use 
than hie liabiUtiet, 

This was a demand to recover $671.43, 

amount of four promissory notes made by 

defendants for $669.71 in all, and $1.72 for 

goods. 
The notes were not due on the 19th January, 

when the action began, and the plaintiffs to 
maintain their demand had to allege insolvency, 
and also to prove it, on the part of the debtors. 
Pes Curiam. The chief issue is the question 
of insolvency. The defendants certainly inti- 
mated that they could not then meet their 
engagements. But the &ct to be established 
by the plaintiffs was insolvency, which is the 
same thing as dieonfiturej Ancien Denisart vo. 
IMconfiture. <<Deconfiture" means that the assets 
of a man are less than his liabilities: — C. P. 
180. Hector Gadieuz, the agent of plaintifiGs, 
fttj8:~»(Il m'a dit qu'il 6tait incapable de 
rencontrer ses affiaires, qu'll avait perdu trop 
d'argent. . . . II ne m*a pas dit quUl ne pou- 
▼ait pas payer dans le moment, mais qu'il 6tait 
incapable de^ faire lace k ses obligations, 



qu'avec du dSlai, il liquiderait lui-m6me et qu'il 
paierait lui-m^me. . . . Je lui ai demand^ s'il 
pourrait nous payer avec du d61ai : il m'a re- 
pondu : qu'il ne savait pas, qu'il liquiderait." 

It is evident to the Court that the process of 
liquidation was necessary to establish insol- 
vency, and meanwhile the Court holds that 
insolvency has not been proved, and therefore 
that the action should be dismissed save as to 
the sum of $1.72. As to costs, ' seeing the 
circumstances of the case, the Court will give 
no costs. 

Prefontainey for plaintiffs. 

Lafoniainey for defendants. 



SUPERIOR COURT. 

Montreal, June 18, 1883. 

Before Lobanobb, J. 

Hall v. McShanb. 

Charter Party^ Interpretation of— Opening of 

Navigation. 

A charter party stipulated thai a eteanuhip in Eng- 
land ehould "with all eofivenient ^ed mil 
" and proceed to Montreal, to arrive there 
<< between opening qf navigationt 1879," etc. 
The veseel arrived iSth May^ navigation 
having been open on theltt May. Held, that 
the ttiptUation eu to date qf arrival was not a 
condition precedent, and further, that no specific 
time being fixed, arrival on the IBth May was 
within the terms qfthe contract. 

The action was by the owners of a steam- 
ship, claiming for " dead freight,^ under the fol- 
lowing circumstances : — The defendant, through 
his agent, David Shaw, contracted with the 
plaintiffs, owners of the steamships Cervin and 
Bemina, to charter these vessels for the trans- 
portation of cattle from Montreal to London 
during the season of navigation of 1879. The 
charter party was dated Glasgow, 17th January, 
1879, and contained the following conditions 
and stipulations : " That the said ships shall, 
" with ail convenient speed, sail and proceed 
<* to Montreal, to arrive there between opening of 
" navigation, 1879, and thereafter run regularly 
(I and with all despatch between Montreal and 
" London ; to be despatched from Montreal in 
<< regular rotation with other steamers under 
" charter to same charterer, up to Ist October, 
" 1879," etc. 

The plaintiffs alleged that in accordance with 
this contract, the steamer << Cervin " proceeded 
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to Montreali and arrived there May 18th, 1879 ; 
the defendant was notified on the Ist May that 
the vesBel was on her way to Montreal ; that on 
lier arrival the defendant was further notified of 
her readiness to receive cargo, but he refused to 
load. He was further protested on the 22 nd 
and 23rd May that the cattle spaces on the 
vessel would bo let at the best rates obtainable, 
and that he would be held responsible for any 
loss which the plaintiff might sustain from his 
refusal to carry out the contract. But the 
defendant having persisted in his refusal to load 
the vessel, the plaintiffs were compelled to look 
for another cargo, which they obtained on the 
28th May. The latter brought them only 
£1,052 Stg., whereas if the defendant had loaded 
as agreed, they would have received <£l,770 Stg. 
The action claimed the difi'ercncc between 
these sums. 

The defendant admitted the charter party, 
but pleaded several pleas which it is un- 
necessary to set out, as the court was of opinion 
that they were wholly unsupported by evi- 
dence. 

The only plea which gave rise to any diffi- 
culty was the fourth. By this plea the defend- 
ant said that, according to the agreement which 
he made with the plaintiffs, the first steamer 
was to arrive in the Port of Montreal at the 
opening of navigation, 1879, etc. ; that the con- 
dition as to arrival of one of the steamers at the 
opening of navigation within a reasonable time 
was a condition precedent, and a warranty bind- 
ing on the plaintiff, which, not being fulfilled, 
the defendant had a right to throw up the agree- 
ment; that the season of navigation for 1879 
opened on the Ist of May, vessels from sea 
having on that day arrived in Port ; that the 
"Cervin" arrived only on the 18th May, when 
the defendant's object was frustrated. 

The answer to this was that the charter 
party contained no specific time as to the date 
of departure from London, nor of arrival in 
Montreal ; the vessel was merely " to arrive 
between the opening of navigation," which was 
a vague expression, and did not constitute a 
condition precedent to the contract, but only a 
stipulation, the non-performance of which 
would rcdult in a claim for damai^es ; and that 
the defendant not having asked auy damages, 
nor having offered by his plea to compensate 
the claim of the plaintiff by any damages re- 



sulting from the delay, the plea was no defence 
to the action. 

Pkb Curiam. The " Cervin '* arrived in the 
harbour at 1 p.m. on the 18th of Ksy, ind tbe 
defendant had been notified, in acoordADOr 
with the charter party, of her depariare on the 
Ist of May. Am I to declare now that becanse 
she had not arrived on the 15tb, the chuter 
party must be declared absolutely null? I do 
not think that the law or the &ucU of the case 
warrant such a course. It seems evident that tht 
defendant did not intend to carry out hU con- 
tract, for as far back as the l§th of April be 
wrote to the plaintiff s agent in these terms : 
" As already having notified your manairer 
*< verbally some two months ago, that I would 
f nor could not load any of the steamers 
/' chartered from you, as the prohibition act 
** passed in England, and also the prevention of 
<< our Canadian Government, in allowing the 
" cattle which I had arranged for in Chicago to 
'< load the steamers coming into Canadian 
'* ports, it is impossible for me to cany ont the 
« contract made with you.** This letter was 
received a few days only before the openiDg of 
navigation. The defendant adhered to thb 
resolution, and Mr. Shaw, the plaintiff's ageot. 
says that on the defendant receiving, Ist May, a 
notice that the vessel was on her way to 
Montreal, he (the defendant) persisted in his 
refusal to provide a cargo. If it be true, as the 
defendant pretends, that he had in the port of 
Montreal cattle ready to be shipped, and which 
he says were shipped by another vessel on the 
11th May, how is It that he gave the plaintiff 
no notice of the fact ? The defendant appar- 
ently thought at one time that, owing to the 
prohibition put upon the exportation ot Ameri- 
can cattle, he would be relievt-d from his con- 
tract. It having turned out that the prohibi- 
tion did not interrupt the cattle trade, the de- 
fendant endeavoured to escape by relying on 
the late arrival of the vessel. But in any cast' 
he should, when notified of tho departnre of 
the ship on tbe Ist May, have protested that she 
could not arrive in time. He did not protest 
then nor at any subsequent period, and it i^ 
only when suit is brought that he iaise« the 
objection. On the whole I am of opinion that 
this plea must be dismissed, and the plaintiff 

is entitled to judgment. 

AbboUf Tait j* Abbotts for plaintiff. 

Kerr ^ Carter for defendant 
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COURT OP QUEEN'S BENCH. 
[Crown side.] 
Montreal, June 15, 1883. 
Bejore Dorion, C. J. 

RiGIKA T. 8BLLAR8. 

Libels-Proof qf publiecUion. 
EnJence that the defendant in a criminal proteett- 
tion it J ^ the time of the irial^ editor and pro- 
ftietor of the journal in which the liM wot 
prinUdf it intufieient. The defendant thould 
be proved to have been proprietor or publtther 
at the date qf publication. 

It being objected, at the close of the CA8e for 
the prosecution, that there was no proof that 
the defendant was proprietor or publisher of 
the Joomal at the date of publication, the 
Court allowed the witness on this point to be 
njcalled, in order to verify his evidence. After 
deUl>cration the presiding Chief Justice charged 
the jury as follows :~ 

Oentlemenj — ^You have seen the libel and 
beard it read. Now, I must tell you that it is 
essentially necessary that the prosecution should 
have proved that the defendant was, on the 
22nd of June, 1882, the date of the publication 
of the libel, either the proprietor of the paper 
or the publisher of the article complained of. 
It has been In some way proved that at one 
time a Robert Sellars gave an affirmation as 
required by law, and registered it in the Clerk 
of Sessions* office, declaring himself to be the 
proprietor of the paper in question, the Canadian 
Gleaner. But it has in no way been proved that 
tlic Robert Sellars who made that affirmation 
was the Bol>ert Sellars who is now prosecuted 
in the present case. The affirmation was given 
a long time ago ; and it was necessary for the 
prosecution to show that that was the Robert 
S^'llars who is prosecuted in this case ; or in 
the absence of such evidence it wan necessary 
to show by other legal evidence that the Robert 
Sellars now prosecuted was the proprietor or 
puMisber at the time of the publication of the 
lihel on the twenty-second of June, 1882. It 
has been proved by Mr. C. P. Davidson that 
Roln-rt Cellars, the defendant, is the proprietor 
of the paper at this date ; but there is no proof 
that he was proprietor or publisher of the paper 
wheu the libel imputed to him was published 
a year ago. Now, this is nc»t a qu«'Stion for a 
jury. It Is a question of law lor the judge to 
decide whether there is evidence or no evidence. 
When there is evidence to go to the jury then 
they have todecide whether it is sufficient or 
not, but it is a matter for the Court to decide 
whether there is evidence or not. It is my 
duty, in this case, to say that there is no evi- 
dence to go to the jury of the defendant being 



the proprietor or publisher at the date of the 
libel, and it will be your duty, gentlemen, to 
acquit the defendant, for that reason. You do 
not go into the merits of the case. There is no 
other point except the one I am putting before 
you for you to express your opinion upon ; but 
you must decide by the direction of the Court 
upon the law question, that there is no evidence, 
and acquit the defendant in this case accord- 
ingly, of the accusation brought against him. 



THE LICENSE BILL. 

The following is a reeumS of the Act respect- 
ing the sale of intoxicating liquors, as finally 
passed. The preamble of the bill reads as 
follows: — 

V " Whereas, it is desirable to regulate the 
vaffic in the sale of intoxicating liquors, 
and it is expedient that the law respecting the 
same should be uniform throughout the 
Dominion, and that provision should be made 
in regard thereto for the better preservation of 
peace and order ; therefore her Majesty, by and 
with the advice and consent of the Senate and 
House of Commons of Canada enacts, etc." 
Upon these broad and comprehensive grounds 
the Govercment adopted the bill. 

1. The first clause states that the Act may be 
cited as the Liquor License Act, 1 883. 

2. The second clause is the ordinary inter- 
pretation clause. According to it, :< Board " 
means the Board o) License Commissioners ; 
" District " means a License District ; " Elec- 
torri" means those entitled to vote at an 
election for a member of the House of Com- 
mons; << Inspector" means an inspector of 
licensed premises, and includes every person 
having the authority of such inspector; 
« JuHtice," or '< Justices,*' means justice of the 
peace ; '< Hotel License '* means a license au- 
thorizing the holder thereof to sell and dispose, 
under the provisions of this Act, of any liquor 
in quantitK}^ not exceeding one quart, wiiich 
may be drunk on the premises; ^Uicensee" 
means a person holding a license under this 
Act ; << licensed premises " means the premises 
in respect of which a license under this Act has 
been granted and is in force, and shall be con- 
strued to mean and extend to every room, 
closet, cellar, yard, stable, outhouse, shed, or 
any other place whatsoever of, belonging, or in 
any manner appertaining to such house or 
place ; " liquors," or " liquor," shall be con- 
strued to mean and comprehend all spirituous 
and malt liquors, and all combinations of 
liquors and drinks, and drinkable liquors which 
are intoxicating ; << magistrate " means the 
judge of the sessions of the peace, police, sti- 
pendiary, or sitting magistrate, recorder, justice 
or justices of the peace, or commissioner of a 
parish court who may have jurisdiction to 
entertain a complaint in respect of a contraven- 
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tioQ of the provisions of this act ; << public bur " 
or *< bar " means and includes any room, pas- 
sage, or lobby in any licensed premises open 
immediately to any street, highway, public 
place or public thoroughfare, and into which 
the public may enter and purchase liquor; 
^ saloon license " means a license authorizing 
the holder thereof to sell and dispose any 
liquors, not exceeding one quart, on the prem- 
ises therein specified, and which may be drunk 
on the premises. 

3. The third clause provides that nothing 
in this Act shall apply to manufacturers of 
native wines from grapes g^wn in Canada, 
and who sells such wines in quantities not less 
than one gallon, or two bottles of not less than 
three half-pints each, at one time at the place 
of manufacture. Nor to any person holding a 
license as an auctioneer, selling liquor at public 
auction in quantities of not less than tw^ 
gallons at any one time. 

4. The fourth clause relates to license dis- 
tricts, which are to be established by the 
Govemor-in-Ck>uncil, who also has power to 
alter and redefine the same. As fiu- as possible 
such license districts are to be coterminous 
with existing and foture counties, or electoral 
districts or cities. 

6. The fifth clause deals with the license 
commissioners. This board is to be composed 
of three persons for each license district, the 
first of whom is to be, in the Province of 
Ontario, a County Court judge, or a junior 
judge of a county, as may be selected by the 
Govemor-in-Council. In Quebec he is to be 
either the judge of a Judicial District, a judge 
of Sessions of the Peace, the Prothonotary, or 
a registrar of deeds, as the Qovernor-in- Council 
may appoint ; in British Columbia such one of 
of the judges as the Governor-in-Council may 
appoint ; in the other provinces, the same as 
in Ontario. 

The second commissioner is to be the warden 
of the county or mayor of the city. Where 
there is both a warden and a mayor having 
jurisdiction within the license district, the 
warden is to be second commissioner. 

The third commissioner is to be appointed 
by the Govemor-in-Council, and is to hold 
oflSce for one year. The judge is to be chair- 
man of the board, and two commissioners to be 
a quorum. 

6. The sixth clause deals with license in- 
spectors, of whom a chief inspector and one or 
more inspectors are to be appointed by the 
board from time to time for each district as the 
board may see fit. Each licence inspector is 
to give such security as the board may require 
for the performance of his duties, and for the 
payment over of all moneys received. Their 
salaries to be fixed by the board subject to the 
approval of the Governor-in-Council. 

7. The seventh clause relates to licenses, and 
it provides that the Governor-in-Council may 
direct the issue of licenses on stamped paper 



tor (1) hotel licenses, (2) saloon ticenses, 
(3) shop licenses, (4) vessel lioenBes, and (5) 
wholesale licenses. These licenses are to be 
signed by the Minister of Inland Revenue, and 
are to remain in force to the 30th of April 
following the date thereof. Hotel and salooo 
licenses have been already defined. A " vessel 
license '* authorizes the master of a Teasel, being 
a vessel by which passengers are conveyed from 
one place to another witliin or beyond the 
Dominion, to sell or dispose of liquor during 
the passage of the vessel between such places 
to any passenger on board such venel, provided 
always that it shall not permit the selling or 
disposing of any liquor except at the regular 
meals, and then only to actual passengers ; and 
provided further that it shall not authorize the 
opening or keeping of a bar or place on board 
such vessel where liquors are sold or drunk. 

A " wholesale license " authorizes the licen- 
see to sell liquor in his warehouse or shop in 
quantities of not less than two gallons. With 
respect to bottled ale, porter, beer, wine or 
other fermented or spirituous liquor, each such 
sale shall be in quantities not less than one 
dozen reputed quart bottles. Liquors sold un- 
der a wholesale license are not to be consamed 
on the premises. 

8. Tlae eighth clause provides that vessel li- 
censes shall be issued under the aathority of 
the board for any district to or from any port in 
which the vessel sails or at any port in which 
she calls. It also provides that all the licenses 
given under this Act shall be subject to the 
payment of such duty as the Legislatore of the 
province may impose for the purpose of raising 
a revenue for provincial, local, or municipal 
purposes. 

9. The ninth clause provides that the board 
shall hold a meeting during the month of Feb- 
ruary, 1884, to regulate the conditions and 
qualifications of applicants for hotel, saloon and 
shop licenses, to regulate the hotels, saloons, 
and shops to be licensed, and to fix the duties 
and powers of the inspectors. Such regulations 
to be published within ten days. 

10. The tenth clause provides for a meetiDg 
of the board in the month of March, for the 
purpose of taking into consideration all appli- 
cations for certificates for such licenses as are 
to be granted. The chief inspector to cause a 
notice of such annual meeting to be fixed to the 
door of the place where the meeting is to held. 
and to be advertised one calendar month before 
the holding of the meeting. 

The nth clause, 12th, I3th, 14tb, I5tL, leth, 
nth, 18th, 19th, 21st, 22nd, 23rd, and 24th 
clauses relate to applications for licenses. Ttej 
may be summarized as follows : — Every appli- 
cation for a license, wholesale or retail, must 
be by petition of the applicant to the board; 
the petition to be filed with the chief inspector. 
If the applicant is not a licensee under tike Act 
or under any act of a Provincial Legislature, 
his petition must be accompanied by a certifi- 
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c«te signed hy one-third of the electors entitled 
to Tote in the polling sab-division in which the 
premises songht to be licensed are situated. 
The name of each applicant is to be published 
in some newspaper in or near the district, also 
description of license applied for, and location 
of the premises. This is to be done at least 
fourteen days before the meeting of the board. 
If any ten or more electors object to the license 
l>eiDg granted they may do so by petition set- 
ting forth either that (1) the applicant is of bad 
&me and chamcter, or of drunken habits, or 
has preTioncly forfeited a license, or has been 
convicted of selling liquor without license 
within three years; or that the premises are 
out of repair, or have not the accommodation 
required, or that the licensing is not required 
in the neighborhood, or that the {premises arc 
in the immediate vicinity of a place of public 
worship, hospital, or school, or that the quiet of 
the place would be disturbed if a license were 
granted. Such petition must be lodged with 
the chief inspector four clear days before the 
meeting of the board, and the application and 
objections are to be heard by Uie board — ^the 
hearing being open to the public. On every 
application for a license the inspector is to re- 
port in writing to the board, giving a descrip- 
tion of the house, premises, and furniture, the 
manner in which the house has been previously 
oondocted, the character of t>ersons frequenting 
the house, the distance such house is from other 
licensed houses in the neighborhood, whether 
the applicant is a fit and proper person, whether 
the house is required for public convenience, 
and whether the applicant is or is not the true 
owner of the business of the hotel, saloon, or 
shop proposed for license. 

The 25th, 26th, 27th, and 28th clauses relate 
to « accommodation." Every licensed hotel in 
cities and towns must contain not less than six 
bedrooms, and in other places not less than 
three bedrooms, and (except in cities and in- 
corporated towns) proper stabling for at least 
six horses, besides those of the licensee. In 
all cases the hotel or saloon is forbidden to 
form part of or to communicate by any entrance 
with any shop or store where goods are kept 
for sale. Every hotel or saloon, before receiving 
a license, must be shown to be a well appointed 
eating-house for daily serving meals to travel- 
lers. The board may, however, dispense with 
the necessity of their having such eating-house 
accommodation, as to a certain number of sa- 
loons in any city or town. 

Clauses 29 to 40 deal with the duties of the 
board. They are to hear and determine all ap- 
plications and objections, and their announced 
decision is not to be questioned or reconsidered. 
They are not to grant a license if two-thirds of 
the electors of the sub-division petition against 
it ; nor to give a license to any person declared 
to be disqualified, nor to any license commis- 
sioner or inspector. If in any district the board 
of that district do not see their way clear to 



grant a new license for the ensuing twelve 
months, they may extend the time of the old 
iicense for three months. Upon the obtaining 
by the applicant of the certificate authorizing 
the issuing of a license the chief inspector is 
empowered to issue the certificate on payment 
to him of a fee of $5 and the giving of the bond 
required, and upon the applicant establishing 
that he has paid or tendered the duty imposed 
by the Provincial Legislature. 

41 . The forty-first clause provides that before 
any hotel, saloon, or shop license is granted the 
applicant shall give a bond in $500, with two 
sureties in the sum of $1 50 each, conditioned 
for the payment of all fines and penalties. 

42. The 42nd to 45th clauses provide for the 
number of licenses to be granted. The aggre- 
gate number of hotel and saloon licenses are 
(in general) subject to the following limita- 
tions : — In cities, towns, and incorporated vil- 
lages, one for each full 250 of the first thousand 
of the population, and one for each 500 over 
one thousand, according to the last preceding 
census. Two hotel licenses may be granted in 
any town or incorporated village when the pop- 
ulation is less than 500. In incorporated vil- 
lages, being county towns, five licenses may be 
granted even if according to population such 
number would be greater than the above pro- 
portion. In places of summer resort the board 
may grant two additional hotel licenses for six 
months in each year. No saloon licenses are 
to be granted in townships or parishes. 

The number of shop licenses in the respective 
municipalities are to be — one for each full 400 
up to 1,200 of the population, and one for each 
full 1,000 beyond 1,200. Power is given to the 
council of any city, town, or village by by-law 
to reduce within any limit by the Act provided, 
the number of hotel, saloon, or shop licenses 
to be issued. 

46. The 46th is the local option clause. It 
consists of eleven subsections. These provide 
that a majority of throe-fifths of the electors in 
any town, incorporated village, parish, town- 
ship, or other municipality (save counties and 
cities) may prevent any licenses being granted. 
The votes of the electors are to be taken by 
ballot in the manner provided by the Canada 
Temperance Act, 1878, and the several clauses 
thereof under the headings, -'The Poll,'* 
"Scrutiny," "Penalties," " Preservation of the 
Peace," " General Provisions," « Prevention of 
Corrupt Practices," and <* Penalties and Punish- 
ments Generally," are to be incorporated into 
the present Act. The poll is to be closed at 
five o'clock in the afternoon of the second day 
if the votes of all the electors present at five 
o'clock on the first day were not polled. 
Such prohibition of sale will list until re- 
pealed by a vote of the electors, provision 
for the taking of which is made by the 
Act. Every license is held to be a license only 
to the person therein named, and for the 
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premises therein described, subject to the pro- 
visions of the Act as to removals and the trans- 
fer of licenties. 

The 48tb to 54tb clauses deal with transfers 
and removals. It is provided that where a 
licensee dies, or sells, or asslf^ns, or removes, the 
license is ipso facto forfeited unless such person, 
his assigns or legal representatives, within one 
month after the death, assignment, or removal 
of, or sale by, the origin>ii holder obtain the 
board's written consent either for the continu- 
ance or the transfer cf such license to some 
other person. In case of the marriage of any 
female licensee, her husband has conferred upon 
him the piivi leges and responsibilities of such 
licen-e on confirmation by the chairman of the 
board. 

A chief inspector, on permission by the 
board, may allow the holder of a license to re- 
move from one house to another equally well 
supplied with accommodation, provided the 
application is accompanied by a certificate 
signed by a majority of the electors of the poll- 
ing sub-division to which it is proposed to 
remove. 

55th to 56th clauses deal with the license 
fund, which is to be applied to the payment of 
salaries and expenses, tlie residue going to the 
treasurer of the municipality in which tlie 
licensed are situated, for the public uses of the 
municipality. 

57th clause provides for the revocation of 
licenses improperly obtained. 

68tb clause provides for the issuance of per- 
mits to sell in municipalities where no license 
is granted. The certificate of a resident ph si- 
cian to a patient under his immediate care, or 
of a clergyman to a person whose spiritual 
adviser he is, is required (under a penalty of 
$30 for contravention of this provision) before 
the person permitted to sell can do so; and 
then he cannot sell more than one pint, which 
must not, under a penalty of $40, be allowed to 
be drunk on the premises. The person so per. 
mitted to sell has to make a monthly sworn 
report showing to whom sold, what quantity, 
and npon whose certificate, under a penalty for 
neglect of $20. 

69th and 60th clauses deal with the registry 
of licenses. The register must contain the 
particulars of all licenses granted in each dis- 
trict, all forfeitures, disqualifications, convic- 
tions. The board must report annually to the 
Minister of Inland Revenue. 

6l8t to 77th clauses deal with regulations 
and prohibitions. The principal of these are 
that the licenses must be conspicuously exposed, 
under a penalty of $5: that the words, « Li- 
censed to sell spirituous or fermented liquors," 
are to be exhibited in large letters over 
the door; that every hotel-keeper, being a 
licensee, shall keep a lamp over the 
door, lighted every night ; that only one bar 
shall be kept in any licensed premises ; that no 



liquors are to be sold in any licenst^ place from 
seven o*ciock on Saturday night till edx o'clock 
on Monday morning ; nor ^rom 11 p.m. until •> 
a.m. every other night, provided always, that in 
hotels liquor may be sold on Sundays to the 
guests, bona fide^ residing or boarding in racb 
houses, during meals between one and thrve 
p m., and five and seven p.m., to be druDk er 
us'rd at meals at the table. 

Stringent regulations are provided agaiuNt 
Siile of liquors on election day ; ugainst nceiv. 
ing pledges or pawns in ])ayment or pajmeat 
in advance ; against permitting drankenneF.< ur 
disorderly conduct, or sufTerinR drunken persow 
to consume intoxicants on the premises. And 
]>ower is given any licensee to refnse admission 
to any person intoxicated ; against the sale ui 
intoxicants Xb minors under theageof I6ycani: 
aKainst the sale of liquors in any store or pUiX* 
where groceries or other merchandibe are 9oid, 
provided that this shall not apply to any liceobce 
in towns and cities having a license at the time 
of the passing of the Act, prior to Ist Mar, 
1890, and elsewhere prior to Ist May, 1867; 
against treating by a licensee ; against Tessels 
helling liquor while moored or at a wharf. 

78th and 79th clauses deal with adulteration 
and penalties therefor. 

80th and 81st clauses define the powen ai 
inspectors. 

The remaining clauses deal with penalties, 
prosecutions, procedure, appeals, evidence, wit- 
nesses, and with municipalities under the Ca- 
nada Temperance Act, 1878. The pen«ltiei! 
inflicted for offencfrs against the 65th clauee, 
for first o£fence, $20 with costs ; second ofknce, 
$50 with costs, and in de&ult of payment in 
case of first conviction 15 days' imprisonment 
with hard labour, and in cane of second convic- 
tion one month's imprisonment with hard 
labour. 

Licensees may be interdicted from selliDg 
liquor to any drunkard, notice to be given bj 
the chief inspector on demand of a husband or 
wife or other interested person, the penalty for 
disobedience being suspension of license for 
six months for first offence, and liability to for- 
feiture for second. 

If a person fiilsely represents himself to be a 
lodger in order to obtain liquor at any premises 
during the period such premises are required 
to be closed as to the sale of liquors, he makes 
himself liable to a penalty not to exceed $20. 

On the trial of any information or complaint 
against the provisions of this Act the penon 
charged, or hnsband of such perKHi, is 
a competent and compellable witness, until tbe 
1st of May, 1884. All the laws of Provincial 
Legislatures of the Dominion passed for regu 
lating or restraining the traffic in liqoorBare bj 
section 143 of the Act made as valid and effec- 
tive to idl intents and purposes as if enacted bj 
the Parliament of Canada. 
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CRIMINAL STATISTICS. 

Tlie appendix to the Report of the Miuister 
of Agriculture, which has just been issued, con- 
tains the criminal statistics of the Dominion 
for the year 1881. The total convictions daring 
this period numbered 29,225 ; 4,353 being for 
offences against the person, 144 for offences 
against property with violence, 2,094 for offences 
against property without violence, 499 for 
malicioas offences against property, 35 for 
forgery and offences against the currency, and 
22,100 for offences not included in the above 
(iasses, such as drunkenness, contravention of 
municipal by-laws, Ac. 

The Province of Quebec exhibits the Hupe- 
rioriiy noticed last year (5 L. N. 122). A com- 
parison with Ontario gives the following re- 
sult : — 

Convictions : 

Outario. Quebec. 

Offences against the person. . .2,914 762 

Offences against property, with 

violence 81 45 

Offences against property with- 
out violenc*e 1,150 631 

Malicious offences against prop- 
erty 340 94 

Forgery and offences against 

the currency 22 10 

Other offences not included in 

the above classes 1 2,603 4,888 

17,110 6,430 

Til£ BELT CASE. 

A remarkable instance of disHgroement be- 
tween Court and counsel as to the conduct of a 
c*anse occurred in England lately, during the 
bearing of the rule in the Bell matter. << A sur- 
prise," says the Law JHmes, ^ befell the counsel in 
the Beil case on Tuesday. Sir Hardinge Qiffard 
appears to have assumed, that like meek 
beasts of burden, the Lord Chief Justice 
of England and his colleagues would patiently 
bear the yoke which he imposed upon them, 
and slumber though the summing-up of Baron 
Hnddleaton — the task of reading which was left 
to the jonior counsel. Very early on Tuesday 
the patience of the court was exhausted, and 



Lbrd Coleridge, in terms none too strong, re- 
sented the course adopted of leaving a cause 
'supposed to convulse society ' to the chapter 
of accidents. He suddenly called upon the 
plaintiff^s counsel to deal with the grounds of 
the rule. The leader being still absent, the 
leading junior was required to argue, and the 
lively time he had of it will be seen from the 
newspaper report" The reported observations 
of the Lord Chief Justice were to this effect : 
» My learned brethren and myself, seeing the 
endless length to which this case is likely to 
run, are desirous of avoiding what seems very 
much like a public scandal. The reading of 
the summing-up now seems to have reached a 
point at which in my judgment it might 
properly terminate. Sir Hardinge Qiffard told 
us on the first day, with an air of authority, 
that it was absolutely necessary to read thu 
whole of the evidence, but on the second day 
he gave way to our remonstrances. Then in 
the same short peremptory way he told us that 
it was absolutely necessary that the whole of 
the summing-up should be read. That has now 
occupied the better part of three days, and 
there is much more yet to be read. Well, It is 
not doing us any good — this reading of the 
summing-up without any comment. In the 
absence of the leader, when any question is put 
to the junior counsel, they very properly say 
that they cannot take the responsibility of 
answering it. Speaking for myself, and I be- 
lieve for my learned brethren, this reading has 
become a rather serious waste of time." 



NOTES OF CASES. 



SUPERIOR COURT. 

MoNTRBAL, June 28, 1883. 
Before Torrancb, J. 

GkoFFKION v. S^NECAL. 

AlUrnaiiue obligalion'^DefauHr^C. C. 1069. 

The defendant undertook to return a certain 
number of shares in a railway before a 
day stated, or to pay an amount in money. 
The shares were not returned. Held, that the 
contract being of a commercial aaiure, the 
debtor was put in d^auU hy the lapse qf t^ 
time qf performance. 

The demand was to recover $3,400. On the 
7th March, 1882, the defendant acknowledged 
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to have receiyed from Mr. J. O. Turgeotii ad- 
vocate, 450 shares in the capital stock of the 
Laurentides Railway, making $4,500. Mr. 
86n6cal undertook to return an equal number 
of shares to Mr. Turgeon between then and 
Monday next, or to pay him $4,500 in money. 
The shares were not returned. Mr. Turgeon 
transferred his claim to the National Bank, and 
the Bank transferred its claim to the plaintiff. 

The defendant pleaded that the shares in 
question had no value ; that he had had no 
value for the writing he had signed, and that 
Tuigeon had given no value for them, and de- 
fendant offered to return them. 

F. X. ArchambavUy for defendant, cited C. C. 
1067, 8, 9, and said that there had been no de- 
fault as yet. 

Per Curiam. This is a mercantile matter re- 
gulated by C. C. 1069 : <' In all contracts of a 
commercial nature io which the time of per- 
formance is fixed, the debtor is put in default 
by the mere lapse of such time.'' As I read the 
agreement, the defendant was bound, so soon 
as Monday, 1 1th March, 1882, was past, to pay 
the amount in money. The plaintiff, therefore, 
is entitled to judgment. 

Judgment for the plaintiff. 

Gtoffrion j* Con for plaintiff. 

ArchambauU j* David, for defendant. 



SDPKRIOR COURT. 

Montreal, April 30, 1883. 

Before Torranob, J. 

Catblli v. Cowpbr. 

CmUraet''-8aU of butinees and good wiU^^Manu^ 

faeiure oftinular article. 
The dtfendttiU eoid Ma btuineee ae a flock manii- 
facturert including the good will, and undar- 
took not to deal or be interested in taool flock 
/or floe gears. He continued to mant{faeture 
an article called wool baits, or carded shoddy, 
eloselg resembling flock. Held, a breach qf 
contract. 
This was an action for breach of contract. 
The defendant, by deed of sale of date 
nth March, 1882, being then a flock manufac- 
turer, sold with promise of warranty to plaintiff 
certain moveables in the fitctory of defendant, 
No. 564 William street^ together with the good 
will of the business of wool flock manuhicturing, 
which defendant had carried on for some time. 
Tl>e co^sideratioQ was $4,000, It was w eU Hn- 



derstood between the parties that the defendant 

should not, on any account, for the space of 

five years from date of deeci. enter into the 
manufacture of or sale or business, or in any 
manner deal or be interested in wool flock, to 
the detriment and injury of said Pierre Catelll. 

The complaint was that since the said date 
the defendant had continued to manufocture 
flockf to the damage of plaintiff. 

The pretension of the defendant was that he 
had neither sold nor manufactured flock. Ist. 
The article manufactured by defendant was olv 
tained by a process different from that pro- 
ducing flock. 2nd. The article produced by 
defendant was composed of different elements. 
3rd. It was not called flock. 4th. It was much 
more costly than flock. 5th. It served an entirely 
different purpose from flock. 

Per Curiam. The defendant admits that 
flock and wool batts or carded shoddy, are two 
articles resembling each other a great deal, and 
that in passing them from hand to hand it is 
difficult to distinguish them. The Court is 
satisfied that the article produced by defendaut 
comes fh>m the article produced by the plain- 
tiff, and that the defendant cannot produce his 
article, call it wool batts or what you please, 
without producing the article made by plaintiff, 
the business of which and the good will of 
which was sold by defendant for a sum of 
$4,000. The Court, therefore, thinks that the 
action by plaintiff is well founded. 

There remains to settle the quantum of dam- 
ages. The witness, Francois J. Langlois, says 
the numufocture by defendant was after the 
month of August. The action began on the 
1 1th September, which would give ten days of 
damages, at the date of the action. The Court 
fixes Uie damages at $200, and grants the other 
conclusions of the declaration. 

Judgment for the plaintiff', 

Duhamel j* Rainville, for plaintiff. 

Oeoffrion ^ Co., for defendant. 



SUPERIOR COURT. 

MoMTRBAL, June 26, 1883. 
Before Taschbrbad, J. 

LiGHTHALL V. CAPPRBT. 

Broker's Commission. 
Where a broker or agent has negotiatsd a male 
of property between his principal and a pur^ 
chaser whom he has procured^ and an agreo" 
ment for carrying oul the transaction is en- 
tered into between the parties, he is enHlled to 
his commission, notteithstand^ng theU the o^rM- 
ment may fall through by reaeon of ^<^ faiik 
in one or other qf the parties to the contraeL 

The action was for $5,025, being $6,000 
commission for the negotiation of a sale of 
property, i^nd $25 for drawing the deeds, etc. 
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The declaration set up that within the 
tvrelye months preceding the 2l8t September, 
1878, the plaintiff was employed by the defen- 
dant, living in Nova Scotia, through the in- 
strumentality of one Constant, also residing 
there, to dispose of a certain mining property 
belonging to the defendant, in Nova Scotia, and 
known as the Jennings gold mine. The price 
of the mine, at the time the plaintiff was first 
employed to dispose of it^ was $12,000. 

Afterwards, by the plaintiffs advice, it was 
r.tised to $16,000, of which $5,000 was to be 
commission. This was during the summer of 
1878. In the beginning of September of that 
year the plaintiff heard through one Hawkes, 
that John A. Cameron, of Fairfield, in the 
county of Glengarry, wished to dispose of his 
property there, a homestead, valued at $45,000. 
Cameron being a dealer in mining property, 
negotiations were opened with him, which re- 
sulted in a visit, on the 3rd of September, of 
Caffirey and some of his fiamily to the property 
of Cameron, at Fairfield. Both defendant and 
the members of his fomily with him expressed 
themselves as delighted with the property and 
most anxious to effect a transfer. The parties 
having returned to Montreal, a basis of agree- 
ment was arrived at, drawn up and signed by 
tlie parties in plaintiffs office, and defendant 
expressing himself perfectly satisfied with the 
arrnngement, gave the plaintiff a written ac- 
knowledgment in the following terms : — 

« Montreal, 15th Sept, 1878. 

<< Having to-day made arrangements to sell 
the mines to the said J. A.Cameron for $20,000, 
upon the deedH l)eing completed, X am to settle 
with yon for $5,000, as your commission, the 
f 1,000 to be arranged with Mr. Constant out of 
that sum." 

Other visits and interviews took place, 
and on the 21st September an amended 
agreement was entered into, in plaintiffs office, 
containing some slight differences of arrange- 
ment, the terms being $45,000 for the Cameron 
property, to be made up as follows : — ^The Jen- 
ningfi gold mine at a valuation of $20,000, a 
mortgage on the Cameron property of $14,000, 
to be assumed by defendant, and for the balance 
of $11^00 Cameron was to take defendant's 
homestead property at Truro at such price as 
sboald bo agreed upon, or defendant to raise 
the cash by mortgi^e of his property there. 
Defendant also at the time of signing this latter 



agreement gave to Cameron a transfer of title 
to the mine property which the latter immedi- 
ately sent to Nova Scotia and caused to be reg- 
istered. Defendant then returned to Nova 
Scotia, and on the 28th September wrote to 
plaintiff withdrawing from and repudiating the 
entire transaction. 

The plea was that the deeds had never been 
completed ; that there were undisclosed mort- 
gages, and Cameron never was in a position to 
give a good and valid iitle ; that pending the' 
negociations Cameron lost the ownership of the 
property, and the plaintiff knew of this when 
he handed the deed to Cameron ; that the ani- 
mals also had been disposed of at judicial sale 
and otherwise, and that the undertaking of de- 
fendant to pay plaintiff $5,000 being conditional 
on the completion of the deeds, and the deeds 
never having been completed by the carrying 
out of the transaction, plaintiff could claim 
nothing for his services, and the action ishould 
be dismissed. 

Counsel for plaintiff cited 1472 and 1722 C.C. ; 
Evans, Principal and Agent, 340 ; Lo9e ^ Miller^ 
21 Am. Bep., 192 ; Ckapi» j- Bridget, 116 Mass. 
105 J Cooke # Fitket 12 Gray, 491 ; Drury ^ 
Newman, 99 Mass. 258 ; Knapp j- Wallaeey 41 
N.T. 477 ; Riee # Mayo, 107 Mass. 150 ; ffigyint 
j- Mooref 34 N. T. 417 ; Richards j* Jaekwon, I 
Am. Dig. 24, 400 ; Fortin j* Dupratf Jette, J., 
Sup. Ct., and Oeddes j* MacNider^ Rainville, J., 
do. 

The Court held that there was no proof that 
Cameron was not In a position to deliver his 
property as agreed upon, or of any of the things 
complained of, and even if there were, that ac- 
cording to the well established jurisprudence 
of this country, and accoring to the article of 
the code 1722 above cited, the commission of 
the plaintift' was earned when the parties whom 
he had brought together entered into the agree- 
ment, and the amount was fixed by the ac- 
knowledgment of the defendant himself. 

Judgment for plaintiff. 

SUphenB j* LighthaU, for plaintiff. 

E, Barnard, Q,C., Counsel. 

Edward Carter, Q.C, for defendant. 



SUPERIOR COURT. 

Montreal, April 30, 1883. 

Be/ore Torbancs, J. 

Bourdon et al. ▼. Truobl. 

Sale — Credit given to another. 
' The action was to recover the amount of an 
account for $123. The defendant answered 
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that he only owed $50.95 for items from 20th 
December, 1877. The erideoce showed that 
the previous items had been charged by plain- 
tiffs to one Blois, with whom they had an ac- 
count, and in whose employ Trudel was. In 
December, 1877, Blois went into insolvency, 
and from that time Trudel undertook to pay 
himself. 

Per Curiam. The question is to whom credit 
had been given, and the answer should be — ^to 
Blois and not to Tmdel. The plea of Trudel 
should be maintained, and the action dismissed 
for the surplus over $50.d5. 

Prefontaine ^ Mt^fOTf for plaintiffs. 
A. Brunety for defendant. 



SUPERIOR COURT. 

Montreal, April 30, 1883. 

Bejore Torrancb, J. 

BoDSSBAU et al. v. Evans. 

Sale — CoruUlion — Parole evidence. 

Where gooda have been purchaeed and paid Jor in 
advance of delivery, parole evidence is in- 
admiasible to ettabliih thai the defendant woe 
only bound to deliver in the event qfthe goode 
arriving^ there being no mention qf such eon^ 
dition in the bill of sale and receipt. 

This was an action of damages for non 
delivery of four cases of phosphorus sold by 
defendant to plaintiffs, on the 10th November, 
1882. The price, $232, was paid on the Uth 
November. The defendant pleaded that the 
sale was conditional upon the arrival of the 
phosphorus in Montreal, and it did not arrive. 
The plaintiffs proved a rise in value of $60, 
and the defendant proved by witnesses the alle- 
gations of his plea. 

Pbr Curiam. The sale is proved by witnesses 
and the bill of sale receipted by the defendant. 
The bill says nothing of the condition attached 
by defendant to the sale, that it should only be 
binding if the phosphorus arrived, and the 
question is submitted by plaintiffs that the 
evidence by witnesses of defendant that the 
sale was only conditional, should be ruled out 
and rejected as inadmissible, as contradicting a 
written agreement. The Court is with the 
plaintiffs, and holding this view, the plaintiffs 
should have judgment for these damages and 
costs of protest. (Greenleaf, vol. 2, § 275). 

Archambault, for plaintifiiB. 

T. C, Butler^ for defendant. 



COURT OF QUEENS BENCH. 

MpNTRBAL, January 20, 1883- 
DoRiOM,C. J., Monk, Bamsat, Cboss, Babt,JJ. 
WiLLSTT (defendant below), Appellant, and 
Court es qual. (plaintiff below), Retpondent 
Endorser — Accommodation — Evidence. 

The defendant, endorser, being sued on a pnmiisoTj 

note, pleaded thai he had endorsed Jer crtdit, 

and thai the plaintiff (a subaequeni endorser) 

had guaranteed the prior endorsers thai he 

would see the note paid. Held, not pntftd^ 

it appearing, among other things, thai the dt- 

fentiani hid by a Utter to plaintiff persotuUy 

guaranteed due payment of the note in qwesttM. 

The appeal was from a judgment maintainiiii? 

the respondent's action. 

Ramsay, J. This is an action on a prom- 
issory note for $10,000, brought by the last 
endorser against a prior endorser. 

The defence to the action is that the dmwer, 
a railway company, was in difficulties; that ad- 
vances had been obtained in England by the 
contractors; that these advances were inef- 
ficient, and that the whole enterprise was likely 
to fail unless more money could be obtiined. 
That, therefore, the English creditors bad sent 
out the original pUiutiff, Clark, to arraDge 
some mode of carrying on the railway, aad 
that he, in order to obtain money, got the 
directors to make the note in question in the 
name of the company, promising that the per- 
sons he represented in England would pay the 
note at its maturity. In other words, that be 
guaranteed them that he, Clark, would see the 
note paid, and that their endorsationfl were 
merely a matter of form and for credit. 

This story is possible, and perhaps, it maybe 
said, it is not entirely devoid of probability; 
but, at any rate, it is a defence which tbrowis 
the burthen of proof on the defendant He at- 
tempted to make the necessary proof by the 
testimony of persons interested like himself ia 
escaping responsibility. They swear with con- 
siderable precision that they never expected to 
be called on to pay the note ; that their in- 
terest was small, while the interest of tite 
English creditors was great, and that ttiey 
signed only for credit This establishes noth- 
ing really incompatible with the liability of 
Willett to Clark, and unfortunately there are 
several pieces of evidence which go tar to <^ 
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stroy the oonclonon they desire to be drawn 
from this testimony. In the first place, there 
is the evidence of the manager of the bank 
where the note was discounted, who tells ns 
podtiTely, that when the note was first offered 
him Clark's name was not on it, that he posit- 
iTely refused Clark and the defendant to give 
the money without Clark's endorsation, that 
Clark left, refusing to (ign, having no interest 
and no authority to endorse from his firienda 
in Kngland. The next day, however, he re- 
tamed and signed, and thereupon the manager 
gave the money. If this story be true, it was 
Clark who signed for credit after all the others. 
In the next place, it is proved beyond a doubt 
that the defendant as President of the road got 
the money, and he wrote as a receipt to be 
handcNl to Clark a letter, which seems to indi- 
cate that then, at all events, the defendant and 
the other directors endorsers looked upon their 
having to pay the note as a not improbable 
contingency. The letter is in these terms :— 

MoNTRBAL, 7th August, 1874. 
Jomet P, Clarkf E$q. : 

Deab Sib, — I hereby acknowledge receipt of 
yoor cheque for $9,800.55 to my order, being 
discount of the note of the Montreal, Chambly 
and Sorel Bailway, by myself, as President, and 
by the Secretary, to the order of Ashley Hib- 
hard, contractor, and endorsed by tel/t peraonally 
guanmUeing the due payment qf the aamef as also 
by fellow Directors. And I hereby bind and 
oblige myself to see personally that the pro- 
ceeds hereof are applied to the purposes for 
which the note was granted by the Board, per 
their resolution, namely, the payment of wages, 
Ac, now past due, and for no other purpose 
whatsoever; and, 

I am, dear sir, 

Very Mthfully yours, 

(Signed), 8. T. Willbtt. 

But it is urged that the object of that letter 
was to assure Clark that the money would be 
expended in furthering the common enterprise. 
To some extent this is true. It was unneces- 
sary to create a legal liability on the note ; but 
incidentally it shows that Willett had not at 
that time present to his mind the idea which 
he puts forth now in his defence ; or, if he had, 
it is unfortunate for him that he should have 
used expressions incompatible with his present 



exception. This becomes more striking if we 
take a third fiict perfectly provtKl, whicri seems 
to increase the improbability of the defence, and 
it is this, that one of the directors. Baker, said 
he would not endorse, but he would give his 
share in money, which he did. It is not very 
likely he would have done this if he had 
thought he was to have Clark and all his friends 
in Elngland between him and payment. 

A point is made by appellant of the fiict that 
Clark borrowed part of the money to retire the 
note from two of Baylis' creditors. Even if it 
were admitted that they gave him the money 
to withdraw the note it would not strengthen 
the defence a whit. It would show that Clark 
was compromised through his efforts in their 
fiavor, and that therefore they protected him. 
But as a fact Clark swears in answer to inter- 
rogatories from which alone we know the fad, 
that he borrowed the money from them. I go 
further and say that if Clark had been the agent 
of Crossley authorized to endorse this note, it 
would not change the matter, and really this is 
all Hibbard's evidence goes to establish when 
he says <<Mr. Crossley told Mr. Rae in my 
presence that although Mr. Clark had endorsed 
it, a was endorsed for him and his associates, 
friends, and practically it was his to pay.'' This 
is no more than to say : *< My friends and I will 
protect Clark, although he is legally responsible, 
having endorsed, and practically, that is so far^ 
as the Merchants' Bank is concerned, we will 
have to pay instead of him." There was also 
a point made of Bae writing to the English 
parties for payment. This is no contradiction to 
his testimonv. He hoped these friends would 
protect Clark who was liable to the bank, it 
does not show that he ever expected they would 
protect Willett. 

Judgment confirmed. 

Kerr j* Carter for appellant. 

HaUon j- NieoUe for respondent. 



THE BRADLAUQB PROSBCUTION. 

The case of Reg. v. Bradiaugh^ for the publi- 
cation of a blasphemous libel in the Freethinker^ 
absolutely bristled with points of law. The 
Bankers' Books Evidence Act, 1879, the Evi- 
dence Further Amendment Act, 1869, and Lord 
Campbell's Act, and the law of blasphemous 
libel, all came under discussion in the course 
of the case, or of the Lord Chief Justice's sum- 
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ming-up. As to the first, Lord Coleridge seemed 
to have been under some misapprehension. 
The act complained of by Mr. Bradlaugh on the 
part of the prosecution in obtaining an order 
from the Lord Mayor for the inspection of his 
banker's books was not taken under the 6th 
section of the Act of 1869, but under the 7th. 
The order was not made to compel the banker 
to produce the books in court, which can only 
be done by a judge, but to allow the other side 
to inspect and take copies of any entry therein. 
The wording of the section allows " a court or 
judge to order " such inspection <* on the appli- 
cation of any party to a legal proceeding.'* 
Court is defined to be the " court, judge, arbi- 
trator, persons or person before whom any 
legal proceeding is held or taken," and "legal 
proceeding means any civil or criminal pro- 
ceeding or inquiry in which evidence is or may 
be given, and includes an arbitrator." In cor- 
rection of our remark last week, we say, there- 
fore, that it obviously includes the Lord Mayor, 
sitting as a magistrate, and even the petty 
sessions' magistrates, against whose power to 
order an inspection of his banker's book the 
Chief Justice expressed so much horror. 

The Evidence Further Amendment Act, 
1869, sec. 4, was brought under notice by one 
of the witnesses for the defence, claiming to 
affirm on the strength of his statement that he 
'was an atheist. Mr. Bradlaugh said that it had 
been so decided, but the decision was not 
reported. The Chief Justice refused to allow 
him to affirm until he had stated that he was 
*< a person on whose conscience an oath had no 
binding effect "; but upon the witness saying 
that « the oath had no binding effect on his 
conscience per ae as an invocation," he per- 
mitted him to make the " solemn promise and 
declaration'* prescrilied by the Act. It is 
probable that the mere assertion of entertaining 
atheistic opinions is sufficient to enable a 
witness to affirm under the Act instead of tak- 
ing an oath, as the words are more general than 
those used in the previous ^ct of 1861, under 
which the witness had to asscri; as part of his 
affirmation that « the taking of any oath, ac- 
cording to his religious belief, was unlawful." 
Under the present Act he has only to <« object 
to take an oath, or be objected to as incompe- 
tent to take an oath." But an atheist is in- 
competent to take an oath, because, as Lord 



Chief Justice Willes said, in Omiehund v. Btrier, 
'* such infidels, if any such there be, who do not 
believe in a Gkxl . ^^annot be witness^ in any 
case or under any circumstances, for this plaio 
reason, because an oath cannot possibly be any 
tie or obligation upon them"; and, therefore, 
if he objects to take an oath, the judge oogfat 
upon that statement to be satisfied that an oath 
is not binding upon his conscience, and to 
admit him to promise nnder the Act Lord 
Coleridge, in his summing up to the jury, 
maintained the statement of the law of blas- 
phemous libel as laid down in Starkie, aod 
stated by his fiUher, Mr. Justice Coleridge, 
against that contended for by Mr. Justice 
Stephen in his History of ttie Criminal Law, 
vis., that it was the manner in which an attack 
on Christianity was made and not the matter, 
which made it libellous. The reasons addoced 
for this opinion, however, are hardly of mach 
weight. The consequences of holding the 
reverse view, that to attack Christianity, how- 
ever respectfully, was criminal, founded as It 
was on the doctrine that Christianity was part 
of the Constitution, would be that any political 
attacks on, say hereditary m6narchy, or the law 
of primogeniture, would be criminal also. Bat 
the judges who laid down that attacks on 
Christianity were blasphemous libels, did hold 
that attacks on the monarchy were seditions 
libels. Because the consequences of the law 
being what it is said to be by Mr. Joitice 
Stephen would be monstrous, that did not prore 
that the law is not so ; it only proves that there 
is every reason why it should be changed. The 
Chief Justice's ruling may be upheld more 
surely on the ground that the law has beeo to 
stated for the last thirty years, and that it u 
expedient that the modem should overrule the 
ancient authorities, than on the mere infereDce 
that because the logical result of the ancient 
ruling would be absurd, therefore it is not the 
law. However, the case did not torn upon the 
issue of blasphemy or no blasphemy, bat on 
that of publication of the alleged libel by the 
defendant. On this point the Loid Chief 
Justice in his summing up dealt ezbaustiTelr 
with the subject of the criminal liability of the 
proprietor or editor of a paper for the publica- 
tion of a libel. This involves the construction 
of the 7th section of Lord Campbell's Act, 
6 ft 7 Vict. c. 96. The section runs <<tbat 
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whensoever upon the trial of any indictment or 
information for the publication of a libel, evi- 
dence shall be given which shall establish a 
preeomptive case of publication against the 
defeudbint bjr the act of any other person by his 
authority, it shall be competent to such defend- 
ant to prove that such publication was made 
without his authority, consent or knowledge." 
The much discussed case of Reg. v. Holbrooke 
37 L. T. Bep. N. S. 530, decided that in a trial 
for a defomatory libel evidence that the defend- 
ant, although proprietor, or having the general 
control over a newspaper, had entrusted the 
sole cbaige of it to an editor, and bad not 
authorised and had no knowledge of the par- 
ticular libel incriminated, was within the 
section and afforded a complete answer to the 
charge. Lord Coleridge held that the section 
applied equally to an indictment for blaspbe- 
mous libel, the words of the section being, un- 
like those of the other sections of the Act, not 
confined to defamatory libels, but perfectly 
general in its terms. The evidence against Mr. 
Bradlaugfa consisted in his having, under the 
name of the Freethought Publishing Company, 
tormerly bei n the publisher of the paper in 
which the libels appeared, and in the paper 
lieiog sold in a shop of which he was proprietor. 
But, according to Mr. Justice Lush in Reg. v. 
Iloihrook, « a proprietor whose agent sells over 
the counter libels without his knowledge would 
not be criminally liable if able to show that 
the sale was without his authority." As Lord 
CoU ridge left the question to the jury, it was 
not « whether Mr. Bradlaugh had anything to 
do with the paper, but whether he had authorised 
the sale of the articles complained of j it was not 
enough that he might have stopped them, the 
question was whether he had authorised their 
sale or publication." The ruling adopted by 
the Lord Chief Jostice may now, therefore, be 
taken to be settled law, that in an indictment 
for any kind of libel which appears in a news- 
paper, the question is not whether the defend- 
ant authorised the publication of the paper, but 
whether he authorised the publication of the 
libeL — London Law TimeM. 



UNDUE INFLUENCE. 

In the case of Hidet v. Hidet, 66 How. Pr. 
Bep. 17, there is enough of the curious and the 
fimay to entitle it to particular mention in the 



humorous phases of the law. This was an ac- 
tion to set aside a marriage and a conveyance 
of property to the wife on the ground of fraud. 
The man was old, feeble, deaf, childish, and a 
fervent believer in spiritualism. The woman 
pretended to be " very modest and bashful," 
and a clairvoyant physician able to cure the 
old man's deafness. !So she << manipulated his 
head, put her fingers into his oars," and held 
his jaw. After a course of this treatment, she 
told the old man that the spirits said they must 
be married within two weeks or something 
dreadful would << step in between them." She 
also told him she was from one of the first 
families of Lreland (it does not appear that she 
claimed descent from an Irish king), that « her 
character was as pure as the white snow," and 
that her relations abroad were very rich. The 
long and short of it is that by means of these 
representations — all faUe — she prevailed on the 
old man to marry her and deed to her property 
worth $25,000, including a mioeral spring 
which the spirits had discovered to him. The 
old man came to his senses after the honey- 
moon, and pmycd to be released on the ground 
of fraud. The referee granted his prayer, 
putting his decision solely on the ground of 
undue influence by means of the spiritual delu- 
sion, which he pronounced an ^-atrocious 
fraud.' The court at special term, Landon, J., 
confirmed this judgment^ observing : ^< That he 
was predisposed by the faith of many years to a 
readiness of belief in the truth of such repre- 
sentations made him, it is true, the more easily 
a dupe and a victim, but it does not make the 
grossness of the deception less nor accord to 
tjie impostor any protection. • • • • Our 
law prescribes no religion, but tolerates all and 
condemns none, and therefore the plaintiff^s 
esse suffers no detriment because his religious 
belief exposed him to the arts of the defendant.' 
So it seems if we were called on to construct a 
syllabus for this case we should have to do it 
as follows : In an action to set aside a marriage 
for fraud, practised by means of the plaintiff^s 
belief in spiritualism, the doctrine of contri- 
butory negligence does not apply, any more 
than in an action of seduction. — Albany Law 
Journal. 

RECENT ENGLISH DECISIONS. 

Carrier. — Where rags, which were packed 
damp, shipped by a carrier, were injured in 
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consequence of a dereliction of duty on the 
part of sucli carrier, but it wa8 conceded that 
they would hare sustained no ix^ury if they 
had been packed dry, and shown that the car- 
rier was not informed that special care was 
necessary, held, that the carrier was liable only 
to nominal damages. — Baldwin r. London Ch. 
i Dov. S. Co.j L. R., 9 Q. B. D. 582. 

ConUmpi. — 1. Publishing and circulating 
copies of the pleadings in a pending action, 
with comments deprecating the case of one of 
the parties, is a contempt of court, which, if 
threatened, may be restrained by injunction. — 

KUcai v. Sharp, (Eng. Ch. D.) 48 L. T. Rep. 
(N.B.) 64. 

2. Such a publication sent to one not 

friendly to the sender is not privileged, though 

marked << private." — lb. 



QESKRAL NOTES, 

The following have been named commii'Mioners to 
connolidaie and revise the Statuteiji of Canada:-*- 
Hon. Sir A. Campbell, Minister of Jastioe; James 
Cockbuni, Q.C.. J. A. Ouimet, W. Qraham, Q.C., G W. 
Burbidn^e, Deputy Minister of Justice, A. Ferffuson, 
and W. Wils<on, Assistant Law Clerk. 

According to a California paper, Chinamen who 
deal in unstamped cigars have dropped on a new 
dodge. They paste pieces of red pepper on some fish 
scales on their faces, and when brought before the 
court, begin to scratch off the scales. Then somebody 
cries, *'A leper,'* and the Judge holds up his hands in 
horror, saying : '* The defendant is not guilty ; get out 
of here, John, as quick as you can." 

Duration ov Parliamknts.— The Parliament of Can- 
ada met this year on the 8th of February, and was 
prorogued on the 25th day of May, it having been the 
longest session on record since Confederation. The 
following statement may be of interest : — 

Parliament of 1869 met 15 April and rose 22 June. 

1870 " 16 Feb. " 12 May 

1871 " 17 Feb. " 14 April 

1872 *• 11 April " 14 June 

1873 (Ist) 5 March " 13 Aug. 

1873 (2d) 23 Oct, " 7 Nov, 

1874 met 20 March " 26 May 

1875 " 4 Feb. " 12 April 

1876 " 10 Feb. " 12 April 

1877 " 8 Feb. " 28 April 

1878 " 7 Feb. " 10 May 

1879 " 13 Feb. " 15 May 

1880 " 12 Feb. " 7 May 

1881 •* 9 Deo. " 21 May 

1882 " 9 Feb. " 17 May 

1883 " 8 Feb. " 25 May 
The first session of the second Parliament (1873) was 

adjoomed, it will be remembered, in oonsequenoe ol 
the Canada Paoifio inquiry, and did not sit all the 
time indicated. 
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A lawyer of the Trcuan bar. 
Modest and meek as lawyers are, 
Though quite decided that he knew. 
For general use, a thing or two 
Which must some day bring to his net 
The larger fish that dodged him yet. 
Sat nodding in his office chair— 
(In truth he had much time to spare) 
When just as his glad dream had centered 
On a large fee, a client entered. 
Th' unwonted footstep, creaking, broke 
Along the floor— the lawyer woke, 
Thrust out his hand as if to seiie 
(Fruits of his dream) the expectant fees ; 
But finding no retainer in it, 
Stared at the stranger for a minute. 
Then motioned to a seat, and muttered 
Something about his bread unbuttered. 
And then proceeded to explain 
That lately such excessive strain 
His mind had undergone while he 
Was bending all his energy 
On an important case, involving 
Such intricate points for legal solving 
That he believed, in point of fact. 
His brain was hardly left intact; 
And that revenging nature cast 
His weary eyelids down at last. 
But he was ready now, he thought, 
To give such counsel as was sought. 
The countryman— for such he seemed 
Looked dazed as if A«. too, had dreamed ; 
For not a word of all was stated 
His dull, crude sense had penetrated. 
**WaI, S<iuire, I've come— if you're awake- 
To see what course I orier take 
With Bill 0*Neil who's run away 
And owes me for a ton of hay. 
The biggest rogue I ever saw ;— 
Now tell moi lawyer, what's the law ? '* 
"Why, sir, the case requires some thought : 
The fellow then, it seems, has bought 
Your personal property."— "No I myMw /" 
"Absconded and refused to pay." 
"No I no ! Squire, no I— Did I not say. 
The dirty dog has run away? " 
Precisely, but my Blaokstono says 
Absconded is a legal phrase. 
Now let me see :— You must get out—" 
*'0h, I will go, S<iuire, never doubt—" 
"A short attachment ; seise upon 
His household goods— your suit is won !" 
"His household goods?— why what a dunce ! 
His household goods— I told you once 
That he's got nothin' anywhere. 
No more than i/ou/— Oh, you may swear, 
I'll find some sharp, shrewd lawyer, yet 
Who'll tell me how to get my debt !" 
Out rushed tho hind with visage grim. 
The legal boot assisting him. 
The lawyer cheated of his fee 
Stalked out more grimly e'en than he ; 
But first he tacked upon his door 
A card that read:—" Return at 4." 



— F. J. Parmenter in Tray Pttm, 
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FEDERAL AND LOCAL JURISDICTION. 

Two cases are noted in the present issue, 
btaring upon the respective powers of the 
Provinces and the Parliament of Canada. In 
the case of FotUin j* Corporation of QuebeCj the 
Court of Queen's Bench of the Province of 
Qiiebei' affirmed a decision of Chief Justice 
Mt;redith, holding that a local Act, regulating 
the times at which saloons and taverns should 
be open for the sale of intoxicating liquors, 
h within the powers of a local legislature, 
bi'iug a mere matter of municipal police regu- 
lation, and that such legislation is not an in- 
tcrtereuce with the Dominion power to regulate 
trade and commerce. The appeal taken from 
tfajit judgment has now been dismissed by the 
Supreme Court. There can be little diffi- 
culty as to the soundness of this decision, and 
even those who have advocated the contrary 
opiuion must, we think, be convinced by the 
reasons which have been given for refuniug 
eoDcurrence with their views. In the same 
sense is the decision given by Mr. Justice 
Torrance in PtUow j- City of Montreal^ also noted 
in our present issue. It was said that the local 
legislature, in authorizing the passing of a by- 
law against chimneys casting forth their smoke 
into the common air, had dealt with nuisance 
—Sk matter of criminal law — and, therefore, hsul 
exceeded its powers. The learned Judge before 
whom the point came in the Superior Court 
overruled this pretension. The decision seems 
to be fully justified by the judgment of the 
Supreme Court in Poulin j* Corporation of 
(^uebecy and it conforms to the principles which 
have governed several decisions of the same 
cbuw. 



TIl£ STAMP QUESTION. 

In Couffhlin v. Clark, noticed on page 169, in 
which an appeal was taken from the Judgment 
of Wilson, C.J., on the ground that the promis- 
sory note sued on was not properly stamped 
before the repeal of the Stamp Act, and that 
doable stamping after the repeal did not cure 
the defect, judgment was rendered by the 
Queen's Bench Division, at Toronto, June 30, 
dismissing the appeal. 



THE MARRIAGE BILL, 

The cry of clerical influence, with which we 
have become so familiar in this Province, 
reaches us in a new form from England, in 
connection with the bill legalizing marriage 
with a deceased wife's sister. The second 
reading was carried this year in the Lords, 
after a struggle of many years, by a vote of 1 65 
for and 158 contra. It was remarked that 
twenty bishops voted against the bill, and not 
one for it. But, at a later stage, the bill was 
defeiitcd, and now it is said that the bishops 
not only recorded their own votes against the 
measure, but used private influence with lay 
peers who favoured the bill, to induce them to 
abstain from voting. So the cry is raised, turn 
the bishops out of the House of Lords. We 
imagine that, if the bishops have sufficient 
"private influence" to defeat the bill, they 
were perfectly justified in using it. Their in- 
fluence is the influence of men of culture and 
intelligence, and the Upper House would de- 
cidedly be the loser by their expulsion. A 
measure which they agree to oppose can afiford 
to stand over, and so the Marriage Bill can well 
afford to await the event of another session or 
two. 



' SUPREME COURT DECISIONS. 

The judgment of the Court of Queen's Bench, 
Montreal, has been reversed by the Supreme 
Court in the following cases: — Loranger ^ 
Reedf 5 L. N. 363 ; Lionais ^ La Banque 
MoUofij 5 L. N. 364. The judgment in Grange 
j" McUllan, 6 L. -N.' 138, has also been reversed. 
In the case of Loranger j" Reed, in which the 
question is as to the constitutionality of the 
Provincial Act imposing a stamp duty of ten 
cents on exhibits, Justices Taschereau and 
Strong dissented. 



NOTES OF CASES. 



SUPERIOR COURT. 

Montreal, July 5, 1883. 

Bejore Toreancb, J. 

Ex parte Pillow et al.. Petitioners for Writ 
of Certiorari, and Tub City of Montreal, 
Respondent. 

Local and federal jurisdiction — Municipal inr 
stitutione — Nuisance. 
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Tke power of the Dominion ParliamefU to enact 
a general law of nuisance at incident to itz 
right to legislate a% to public wrongs, is not 
incompatible with a right in ih^ Provincial 
Legislatures to authorize a municipal corpora- 
tion to pass a by-law against nuisances hurl/td 
io public health, as incidental to municipal 
institutions. 

ThiR wan the merits of a motion to quash u 
coDviction made on the 39th November last. 

The petitioners were occupants of a manufac- 
tory of cut nnils, and it was complained that 
the chimney Kent forth smoke in such quantity 
as to be a nuisance hurtful to public health and 
safety, and that they refused to remove and 
abate the nuisance, contrary to the by-law of 
the City of Montreal No. 130. 

The defendants pleaded that the city had no 
jurisdiction to enact the By-law, and did not 
enact it in virtue of any competent legislative 
^thority. The defendants were convicted. 

Per Cuuiah. The main question as put by 
the petitioners Is, — Had the Legislature of Que- 
bec power to authorize the city of Montreal to 
pass the by-law ? Such power, if it exists, must 
be derived from the sections 91 and 92 of the 
Confederation Act, 1867. Sec. 91 enacts that 
the exclusive legislative authority of the Par- 
liament of Canada extends to the criminal law. 
And any matter coming within any of the 
classes of subjects enumerated in this section 
shall not be deemed to come within the class 
of matters of a local or private nature com- 
prised in the enumeration of the classes of sub- 
jects by this Act assigned exclusively to the 
legislatures of the provinces. Section 92 says 
that in each province the legislature may ex- 
clusively make laws in relation to municipal 
institutions in the province. 

The petitioner contends that among the sub- 
jects assigned exclusively to the Parliament of 
Canada is the criminal law, and that the subject 
matter of the by-law — a nuisance — is a matter 
of criminal law, — referring to the text-books on 
the subject. The city, on the other hand, con- 
tends that though the' Federal Parliament has 
jurisdiction over nuisances in general, it does 
not follow that the local legislatures cannot 
prohibit insalubrious or dangerous establish- 
ments in a province, or that they cannot confer 
upon municipalitieB the right of self-protection 



and of protecting the citizens of a locality 
against the dangers of similar industries. 

The By-law wa8 made under 37 Vict. c. 51, 
8. 123, ss. 2, Quebec (Charter of Montreal), 
and 42-43 Vict. c. 53, s. 34, ss. 8. The counsel 
for the city says that thi^ power is comprised 
in the words ^ municipal institutions." If the 
city could Hot deal with these matters under 
its charter, the greater | art of the municipal 
regulations would be ultra vires, and the 
municipalities would be incapable of repressing 
abuses alfecting health or the security of 
citizens, and the words "municipal institu- 
tions " would have no meaning. The discussions 
which have already tjikcn place in our Courts 
respecting the liquor laws throw a good deal of 
light on the rcHpective powers of the Dominion 
and Provincial legislatures. In Suite Jf The City 
of Three Rioers it wiis held that the power of the 
Dominion legislature to piiss a general pro- 
hibitory liquor law as incident to its right to 
legislate as to public wrongs, is not incompa- 
tible with a right in the provincial legislatures 
to pass prohibitory liquor laws as incident to 
municipal institutions (5 Legal News, p. 330) ; 
and in the case of Poulin «J" The City of Quebec, 
(V Q. L. R. 337), Mr. Justice Tessier very per- 
tinently asks the question. Is it not part of the 
municipal institutions to make disciplinary 
and police regulations to prevent disorder on 
Sunday and at night, by compelling tavern and 
saloon-keepers to keep their drinking places 
closed during that time ? Can there be any 
question as to the power of our local legislature 
or even our municipal corporation, to prevent 
the sale and storage of powder except in certain 
places, and with certain precautions for the 
safety of the public ? And yet this is a matter 
of trade, like any other. ^ 

I am justified in concluding that the 
power of the Dominion Parliament to pass 
a general law of nuisances as incident to 
its rights to legislate as to public wrongs, is 
not incompatible with a right in the provincial 
legislatures to pass the clause authorizing by- 
law 130 as incidental to municipal institutions. 

Certiorari quashed. 
Maematter, Hutchinson j* Weir for petitioners. 
R, Roy, Q.C, for the City of Montreal. 
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SUPERIOR COURT. 

Sherbrookb, June 26, 1883. 

Before Brooks, J. 

Grippith, Petitioner, k Bioux«/ al.y Respondents. 
Temperance Act, 1864 — Prohibition. 

HeU 1. TKat the Act 34 Vie., eh. 2, Quebec 
{License Act, 1870), and the Municijml Code 
— are ultra vires oj the Quebec Legislature^ in 
so Jar as they pretend to repeal the procedure 
clauses or any part of the Temperance Act of 
1864. ' 

2 Thai the ineorportUion of a viUage as a Town 
Corporation under special chtirter does not re- 
lieve the territory comprised within its limits 
from the operation of the Temperance Act of 
1864,irAicA hud been brought into force by a 
by-law of the County Municipality of which 
the village httd formed a part. 

3. Thai the proceeding in question was not beyond 
the jurisdiction of t fie District Magistrate. 

Pkb Curiam. This is a petition by said Edward 
Griffith, asking that respondents, George E. 
Rionx, District Magistrate, and Allan D. G. 
Hazle, complainant, be restrained from proceed- 
ing with a prosecution brought before said Dis- 
trict Magistrate in November, 1882, by said 
complainant Hazle, against said petitioner, for 
having on the 18th September, 1882, sold 
intoxicating liquors in quantity less than five 
gallons, contrary to the Temperance Act of 
1864, 27 and 28 Vic, cap. 18 (Dunkin Act), and 
asking the penalty prescribed by that Act, of 
$50.00 ; alleging : 

Ist That said Act of 1864 was not in force 
in Richmond, and no such penalty as $50.00 
existed. That the only penalty was $75.00, 
provided by Quebec License Act of 1878. 

2nd. That petitioner had a shop license 
nndcr hand of Revenue Inspector. 

3rd. That if the Temperance Act of 1864 was 
ever in force in Richmond, it had ceased, by 
reason of incorporation of the Town of Rich- 
mond, under special charter, 45 Vic, cap. 103, 
to form part of the territory of County of 
Richmond, ceased to be bound by the by-laws 
of said county, and therefore the Temperance 
Act not in force there. That respondent Rioux 
had no jurisdiction to try the case, but had 
illegally proceeded to hear the evidence, and 
was about to render judgment, and was about 
to declare the License Act of 1870, so far as it 



repeals the 27th and 28th Vic, cap. 18, and sec. 
1086 of Municipal Code, so &r as it repeals said 
27th and 28th Vic, cap. 18, uUra vires. 

The petitioner alleges, besides the repeal of 
all those portions of 27 and 28 Vic, cap. 18, by 
Quebec License Act, 34th Vic, cap. 2, sec 12, ^ 
under which the prosecution was brought^ that 
he had a perfect right to sell, having ob- 
tained a shop license from the Revenue In- 
spector of the District. That in March, 1877, a 
by-law was enacted under Dunkin Act, so 
called, by which it was pretended that the sale 
of intoxicating liquors was prohibited within 
the limits of Richmond County, then including 
the now Town of Richmond, but on 27th May, 
1882, Richmond received special charter from 
the Legislature of Quebec, 45th Vic, cap. 103, 
and since then, it has formed no portion of the 
county, and the said by-law has had no foroe 
there. That by its charter, Richmond had 
specially granted to it, the right to restrain, 
regulate or prohibit traffic in liquor, and on 19th 
June, passed a by-law, regulating the license 
fee, and petitioner had paid the same as well as 
the Government fees, and obtained a shop 
license, and that respondent Rioux had no 
right or jurisdiction to question the validity of 
repealing statutes, or investigate said case. 

Respondent Rioux appeared and declared 
<< qu'il s'en rapporte 2i justice." 

Respondent Hazle persisted in his right to 
proceed under Temperance Act, alleging that 
this Act had never been repealed, t.<., those 
portions under which he was proceeding, and 
that any action by the Legislature of Quebec, so 
far as it pretended to repeal any of said Act, 
was ultra vires ; that it was specially provided 
by the charter of Richmond Town, 46 Vic, cap. 
103, sec. 3, that " the by-laws, orders, rolls and 
" municipal Acts, which governed the territory 
<< heretofore forming the Village of Richmond, 
^< shall continue in force until they are amend- 
<< ed, repealed or replaced by the Town Council 
*< to be hereafter elected.'' 

That no repeal of the Temperance Act had 
been had, and Richmond Town had no right, by 
by-law or otherwise, to authorize the issuing of 
licenses, or grant certificates, and their action 
was null in that respect ; that the '< Town 
Council to be hereafter elected,'' could not be 
elected under said Act until January, 1883, 
while the offence committed was in November, 
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1882; that Respondent Bioux did not exceed 
his jurisdiction in hearing said case ; that 
license had no effect on prosecntion. 27 and 
28 Vic, cap. 18, sec. 12, sub-sec. 2. 

Petitioner Griffith filed, amongst other docu- 
ments, copies of License, By-law of Town of Rich- 
mond of June 19, 1882, styled License By-law, 
authorizing collection of certain license fees, 
fixing $60 as fee to be paid for shop licenses. 
And the liy-Iaw of County Council, March 14^, 
1877, prohibiting, under Temperance Act, sale 
of liquors in said county, with certificate of 
approval thereof on 19th April, 1877, by muni- 
cipal electors. 

No evidence is taken, but the judgment is 
sought upon the law as applicable to the case ; 
and at the argument, it was stated, by both 
petitioner and respondent, that they desired a 
judgment upon the point as to the power of 
the Legislature to repeal the provisions of the 
Temperance Act, providing penalty and pro- 
cedure for illicit sale of intoxicating liquors, 
and upon the power of the Legislature to 
do indirectly, i.e.^ by granting the charter 45 
Vic, cap. 103, what, it was alleged, they could 
not do directly, confer upon the Town pf Rich- 
mond, the right to restrairij regvhtU or prohibit 
the sale of any spirituous, alcoholic, or intoxi- 
cating liquors within the limits of the town ; it 
being urged by petitioner that the by-laws of 
the Council of 19th June, 1882, regulating sale, 
I.e., fixing fees ]mplie<i under their charter, re- 
pealed the County By-law, prohibiting the 
sale. 

The first and main question is : 

Had the Local Legislature a right to enact 
34 Vic, cap. 2, Sec 197, by which those parts 
of 27 and 28 Vic, cap. 18, which provide for 
penalties and procedure to enforce them, were 
repealed ? 

In order to determine this, it is necessary to 
examine the provisions of the B. N. Act, and 
see if this power could come under the class of 
subjects, enumerated in Sec 92, with regard to 
which the Legislature was empowered exclur 
sively to make laws. If so, it must be under 
sub-Sues. 8, 9, 13 or 16. 

The Temperance Act being in force at the 
time of Confederation, remained so, "until 
« legally repealed, abolislied, or altered by the 
<' Parliament of Canada, or by the Legislature 



c< of the respective Provinces, according to the 
« authority of the Parliament, or of the Legis- 
" lature under this Act." Sec. 129 B. N. A. Act 
It is contended that by the decision in Q. B., 
1882, The Corporation of Three Rivers 4" 
Suite, in which Mr. Justice Ramsay declared : 
<< We hold that under a proper interpretation 
of Sub. Sec. 8, the right to pass a prohibitory 
Ii(luor law/or the purpose of municipal insUtulions^ 
has been reserved to the Local Legislatures by 
the B. N. A. Act," it follows that the Legis- 
lature had the power to repeal the Temperance 
Act, but this, I think, does not at all follow, 
even if for the purposes of Municipal institu- 
tions, the Legislature could prohibit. But it 
must be remarked that this case was that of 
Three Rivers incorporated prior to Confedera- 
tion, i.e.j in 1857, and which by its charter had 
certain special powers as to restrictions and 
conditions under which inspectors should grant 
licenses, and so far as report goes no prohibition 
was actually made, but only an amendment to 
a By-law, fixing the fees. Can they repeal a law 
passed by the late Province of Canada, which 
declared what was the penalty for illicit sale, 
and prescribed the mode in which its payment 
should be enforced 7 

As against this decision we have the declara- 
tion of the Chief Justice of the Supreme Court 
in the case of the City of Frederieton^ 8. C. 
Reports, vol. 3, pp. 542, 543, et seq. : ** When I 
" had the honor to be Chief Justice of New 
(< Brunswick, the question of the right of the 
ti Local Legislature to pass laws prohibitiDg^ 
<< the sale or traffic in intoxicating liquors, 
« came squarely before the Supreme Court of 
« that Province, and that Court in the case of 
" Regina v. The Justices of Queen's CourUijf^ 
« unanimously held that the Legislature had 
<< no power or authority to prohibit the sale of 
" intoxicating liquors, and declared the Act 
« passed with that intent, ultra vires^ and there- 
« fore, unconstitutional. I am of the same 
" opinion now," Ac, Ace. 

In this judgment concurred Fournier, Tasche- 
reau and Qwynne, JJ. dissenting. Henry, J. 
dissenting. 

Taschereau, J., says ; p. 557 : It is clear that 
the Canada Tompemnce Act of 1878 could not 
be enacted by the Provincial Legislatures, for 
the simple reason that they have only the 
powers that are expressly given them by the 
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B. N. A. Act, and this does not give them the 
power to effect such legislation. 

It woiold seem that if they could not pass 
the Canada l^emperance Act of 1878, they could 
not hare passed that of 1864, and Mr. Justice 
Ramsay says in the Three Rivers ^ SuUe 
catte, *<I do not see how a Legislature has 
power to repeal what it cannot re-enact.** 

Id the present instance they have repealed 
portions of the Act of 1864, " in so far as relate 
to matters within this Province and matters 
within the control of the Legislature of Quebec/' 
and have made new provisions, increasing 
the penalty. 

Does this oome within either sub-sections 8 
or 9 of Sec. 92 of the B. N. A. Act? 

The legislation is certainly not municipal, 
because it merely says that for a violation of 
the By-law prohibiting altogether 'the sale, the 
penalty shall be for selling without a license, 
$75, instead of $50. 

It cannot be contended that this is given for 
the purposes of municipal institutions, as the 
only way in which it could be so construed 
would be if the prosecution had been in the 
name of the municipality, but here it is by a 
private individual. 

Again, it cannot be said to come under sub- 
sec. 9, as fines and penalties cannot be im- 
posed ** for the purpose of raising a revenue for 
provincial, local or municipal purposes." 

It is not a matter of police regulation. See 
Pouiin V. The Corporation of Quebec. Ch. Justice 
Meredith says (and his judgment was sustained 
in appeal, Q. L. Reports, vol. 7, p. 339) " Con- 
sidering that the Parliament of Canada, under 
the power given to it to regulate trade and 
commerce, ahne has the power to prohibit the 
trade in intoxicating liquors, yet that the 
provincial legislatures, under the power given 
to them, may, for the preservation of good order, 
in the municipalities which they are empowered 
to establish, and which are under their control, 
make reasonable police regulations, although 
such regnlalions may, to some extent, interfere 
with the sale of spirituous liquors." 

Bamaay, J., said : " It seems to me that this 
is purely a matter of police regulation, and con- 
sequently it is within the powers of municipal 
corporations, and that the exercise of such 
power cannot be considered as a restriction of 
trade and eammeree," 



Caron, J., held in ffart v. The Corporation of 
the County of Missisquoi, 3 Q. L. R., p. 1 70 : " Que 
les pouvoirs accord^s aux conaeils des comtes, 
par TActe de Temperance de 1864, ne pou- 
vaient 6tre ni modifies, ni abrog^s par la legis- 
lature de Quebec, parce que ces pouvoirs con- 
cement I'industrie et le commerce, qu'ils sont 
de contr61e exclusif du Parlement du Canada." 

Upon this point there would seem to be 
little doubt. Sec. 91 of B. N. A. Act, s. sec. 2, 
confers exclusively the regulation of trade and 
commerce upon Parliament 

The Supreme Court of Canada decided, in the 
case of the City of Fredericton — Supreme Court 
Reports, vol. 3, page 505 — that under sub-sec. 
2 of sec. 91 of B. N. A. Act, 1867, in regulation 
of trade and commerce, the Parliament of 
Canada alone has the power of prohibiting the 
traffic in intoxicating liquors in the Dominion 
or in any part of it. 

In RusseU ^ The Queers— Vrivy Council ap- 
peal cases, 1882, page 842 — the Privy Council, 
in declaring the Temperance Act of 1878 within 
the power of Parliament, say : "Their Lordships 
have come to the conclusion thai the Act in question 
does not faU within any of the classes qf subjects 
assigned exclusively to the Provincial Legislatures^ 
it becomes unnecessary to discuss the further 
question, whether its provisions also Jbll within 
any of the classes of subjects enumerated in 
Sec. 91 . In abstaining from this discussion, they 
must not be understood as intimating any dis- 
sent from the opinion of the Chief Justice of the 
Supreme Court of Canada and the other Judges 
who held that the Act, as a general regulation 
of the traffic in intoxicating liquors throughout 
the Dominion, fell within the class of sub- 
jects, « the regulation of trade and commerce,'' 
enumerated in that section, and was, on that 
ground, a valid exercise of the legislative power 
of Canada." 

The Provincial Legislatures have only such 
powers as have been conferred upon them by the 
B. N. A. Act) and the whole of the balance or 
residuum is in the Parliament of Canada. 

The Privy Council has declared that Parlia- 
ment has the right to legislate for the whole 
Dominion on the subject. 

Thd Supreme Court of Canada has declared 
that Parliament has not only the right but the 
sole right to prohibit the sale of intoxicating 
liquors in the Dominion or in any part of it. 
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It ifl conceded that the Legislature cannot re- 
peal what it cannot re-enact 

The power to prohibit is admittedly not ex- 
clusively conferred upon the Legislature, and 
not being exclusively given under the B. N. A. 
Act to the Legislature, Parliament can legislate. 

The Canada Temperance Act, 1864, passed by 
Old Canada, could only be repealed by Parlia- 
ment, as the first 10 sections have been by 
Canada Temperance Act, 1878. If there is any 
conflict of authority as to who shall legislate 
upon the subject, the Legislature must yield to 
Parliament. Parliament has legislated. It 
has declared as to what municipalities the Act 
of 1864 is repealed, i.e. the first 10 sectiona. It 
has provided where it it not in fwree, new ma- 
chinery for prohibiting; it has provided penalties 
for 4a£^tlon of the law and procedure to en- 
force, and if it can do this, which the Privy 
Council has declared it can — the local legis- 
lature cannot have concurrent powers. Our 
Parliament must be supreme. Lord Carnarvon 
said in the discussion of his bill betore the House 
of Lords: <* That the authority of the Central 
Parliament will prevail whenever it may come 
in conflict with the Local Legislature, and any 
residue of legislation if any unprovided for in 
the specific classification, will belong to the 
central body." If this power belongs to Parlia- 
ment, and it does, if it is not ezelmively given 
to the Legislature, which is not pretended, the 
Legislature have, by License Act and its 
amendments, and by Municipal Code Art. 1086, 
exceeded its authority. 

I cannot in deference to the decisions in this 
matter, declare otherwise than that the amend- 
ments to the Temperance Act of 1 864, are ultra 
vires. 

The next question which arises is : Could the 
Legislature do indirectly, t.e., by 45th Vic, 
cap. 103, incorporating the Town of Richmond, 
and giving it power to restrain, regulate or pro- 
hibit the sale of liquors, what they could not 
do directly ? 

I do not think it necessary to enlarge npon 
this. The Legislature could not so, legally, act, 
nor has the Town of Richmond made any By- 
law which can t>e said, even if they had the 
power, to have repealed the By-law passed under 
the Dnnkin Act. They have fixed, in case licenses 
are granted, a fee to be paid to the municipality, 
under sub-section 8, of section 92 of the B.N. A. 



Act, for the purpose of nunng mmucipal rev- 
enue ; the power having been given themby thar 
charter, to regulate the sale in all cases, prorided 
it could legally be sold at all. 

As to the third point, that the sepantioii ••( 
Richmond (Town) from the County, withdrew it 
from the operation of the By-law, enacted when 
it was in the county, it is, I think, equally clear 
that such could not have been the effect, v thus 
the Legislature would have been doing, indirect- 
ly, what they could not directly do. 

I have thus referred to the points laised It 
the parties and argued with great ability, oq 
both sides of this case, irrespective of the qnt^- 
tion if the District Magistrate had jurisdirtioQ 
to try this case. 

The prohibition could only be addressed U>ui 
inferior court whenever it exeeedM it9jitri$di(ti6% 

I find in this case that Petitioner appeared be- 
fore respondent Rioux, accepted the jurudictioo 
by pleading to the merits, and aooording to h.U 
own allegations, only applied for the writ wlteo 
he became convinced that the judgment v&^ 
about to go against him. 

1 think that the Court below had jnrisdit'tioo 
that petitioner accepted that jnriadiction, bja[- 
pearing and pleading as he did ; Simard t. Cor- 
poratian qf Montmorency, Q. B., 8 Remu Lifdty {« 
646, and the ^result must be that the Writ (f 
Prohibition is set aside and quashed, aod the 
petition dismissed with costs, in tavorof respond- 
ent Hazle. 

//. B. Brown for petitioner. 

«/. «/. Maelaren for respondents. 



SUPREME COURT OF CANADA. 

Ottawa, June^ 1883. 
Ritchie, C.J., Strong, Fourniir, Hssav, Taschi- 

RKAD and QWYNITB, JJ. 

PouLiN v. La Corporation m QtriBSo. 
Prohibition — Local Jurisdiction. 

The Provincial statute 42-43 Viet. {Que.) ehtp. 4. 

ordering that places in vkieh spiritiuw Uqacrt 

are sold shall be closed on Sundaff^ is ap^Un 

regulation^ and is not in excess <if the pcuperr »/ 

the local legislature. 

The appeal was from a judgment of theCosrt 

of Queen's Bench in appeal, rendered at QoeKn t 

confirming a judgment of the Superior Ctmri, 

Meredith, C. J. (See 7 Q.L.R, 337, and 5 L. N. 3. ' 
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SiTCHiK, C J. I cannot see how it can be said 
that prohibition will not lie without first doter- 
miniog whether the Act is ultra viret or not ; for 
if the Act is ultra vires then I can see no reason 
why prohibition would not be a proper remedy, 
U cause there could then be no pretence that the 
ICeoonler's Court could have jurisdiction over an 
(ftfence alleged to be created by a statute which 
had no legal existence ; but holding the Act to 
l«* iiUni vires, (that is within the legislative 
{•ower of the Provincial Legislature), I fully 
appreciate the position taken by Mr. Justice 
lUmgay, that the Becorder's Court, having juris- 
iliotiou over the subject matter legislated oH — 
tii>w«*ver badly it may judge — it cannot be stop- 
ped by prohibition on the pretext that it has mis- 
L'onstnied the Act. Mr. Justice Ramsay clearly 
■M'ie4 on this view, for before holding that pro- 
fa iMtion woald not lie, he expr9ssly held that 
ibe Local Legislature had authority to prohibit or 
re^rulate the sale of liquors in saloons or taverns 
on Sunday, or at particular times, as being 
amatterof police regulation, and consequently 
within the powers of muuicipal corporations. 
When in the case of Reg. v. The Justices of King* s^ 
1 was called upon to adjudicate on the right of 
the Provincial Legislatures to prohibit absolute- 
ly the sale of spirituous liquors, and when I 
arrived at the conclusion that the legislative 
(H>wcr to do this rested in the Dominion Parlia- 
mtfot, I advisedly and carefully guarded the 
taunciation of that conclusion in these 
words : — « We by no means wish to be under. 
^tcMMl tbat the Local Legislatures have not the 
{iower of making such regulations lor the gov- 
ernment of saloons, licensed taverns, etc., and 
tbo sale of spirituous liquors in public places, as 
would teud to the preservation of good order and 
tbe [freveution of disorderly conduct, rioting, or 
breaches of the peace. In such cases, and pos- 
sibly others of a similar character, the regula- 
tions would have nothing to do with trade or 
commerce, but with good order and local gov- 
tTnment, matters of municipal police and not of 
I ommurce, and which municipal institutions are 
I^uliarly competent to regulate.'' I still think, 
^ 1 did then, that a provision such as section 
oinv of 42 and 43 Victoria, chapter 4 of the Que- 
i'fv* Act, is within the Legislative authority of the 
Pn)vtncial Legislature as being simply a local 
p<^Hc6 regulation, and which the Legislature has 
incident to its power to legislate on matters 



in relation to municipal institutions — a right 
to enact. As at the time of the passing of this 
Act, and at the time of the committing of, and 
the conviction for, the alleged breach of the law, 
there was no Dominion legislation contravening 
in any way the provisions of this Provincial law, 
it is not necessary for the purpose of deciding 
this cauKc to inquire or determine if, and in what 
particulars, and to what extent the legislation of 
either will prevail over that of the other, when 
the Dominion Parliament, legislating for the 
peace, good order, etc., of the Dominion, or on 
the subject of trade and commerce in connection 
with the traffic in intoxicating liquors, conflicts 
with the Provincial legislation. In the view I 
take of tile inapplicability of the remedy by pro- 
hibition, the Act being in my opinion intra vires, 
it is unnecessary to express any opinion as to the 
construction of the first section of 42 and 43 
Victoria, chapter 4, though I by no means wish 
it to be understood that I think the construction 
placed on the statute by the Recorder's Court 
incorrect I merely express no opinion on it as 
not being necessary for the determination of the 
case before us. The appeal, in my opinion, should 
be dismissed. 

Judgment confirmed. 

LOUISIANA DECISIONS. 

Volume I of McGloin's Reports of cases in 
the Courts of Appeal of the State of Louisiana, 
is now completed. The volume contains the 
following, among other decisions : — 

Agency. — L. Where a party conducts a busi- 
ness, for which the services oi a superintendent 
or manager are essential, and does not himself 
act as such manager or superintendent^ there is 
a representation that the parties actually per- 
forming such essential duties are his agents, 
with necessary powers. — Lochte v. G^l^^ p. 52. 

2. One dealing with a factor may be sued by 
the principal ; but, ordinarily, the former may, 
in such a suit, avail himself of all the defences 
which would have been open to him had the 
demand* been made in the name of the factor.'— 
DeUxume v. Agar^ p. 97. 

3. Where the owner of real property agrees 
to pay a certain sum to a broker for securing a 
purchaser, the compensation of the broker is 
earned so soon as the purchaser is secured. — 
Houston y. Boagnif p. 164. 

4. A bank taking paper for collection is, aa 
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to it, theageat of the depositor^ who may at any 
moment revoke the agency and reclaim the de- 
posit ; and even where the bank has permitted 
the depositor to draw against such deposit, 
this does not destroy the agency and divest 
such depositor of his title. — La. lee Co. v. SUiU 
Nat, Bank, p. 181. 

5. An. employer continuing an employee in 
his seryicei after learning of negligence or mis- 
conduct on the part of the latter, is estopped 
from subsequently complaining. — Marthal v. 
Stmt, p. 223. 

Appeal. — Where a firm and its members are 
sued and condemned in aolido, the appeal of the 
firm brings up the entire case, and avails the 
members. — Marshal v. JSinUf p. 223. 

Bank. — The certification of a check is equiva- 
lent to the acceptance of a bill — the check stand- 
ing on the same footing as an accepted bill. — 
La. Ice Co. v. State Nat. Bank, p. 181. 

Bills and Notes. — I. The acceptor of a com- 
mercial draft or bill of exchange guarantees the 
signature and the right of the drawer to draw 
the same. — A^nel v. Ellis, p. 57. 

2. One sued upon his own promissory note 
cannot impeach the title of the holder, until he 
has shown his interest in such an issue. — 
CwrroU V. Peters, p. 88. 

Common carrier. — 1. Tow boats are common 
carriers. — Wood v. Harbor Protection Co., p. 121, 

2. In case of collision between a vessel 
moored and one in motion, the presumption is 
against the latter. — 76. 

Costs. — Where in a former litigation, a party 
has had judgment for his costs, he cannot sue 
again for such costs. — Levy v. FTash, p. 124. 

Default. — 1. A putting in default is not ncoeg- 
sary where the party owing compliance is unable 
to perform, or where, on demand, he refuses ab- 
solutely to comply or seeks to impose conditions 
foreign to the contract. — A^ordy. IHblier, p. 151. 

2. A suit to rescind a transaction must be 
preceded by a tender of restitution ; such as, if 
accepted, would restore all parties to the condi- 
tion they were in before such transaction. — 
Adams v. MouUon, p. 210. 

Oamishment. — Where a garnishee answers 
without reservation, he cannot subsequently 
complain of insufficiency ot notice or of infor- 
mation. — CarroU y. Wallace, p. 316. 



Leau. — Where the true condition of rented 
premises can be readily observed at the time of 
leasing, the tenant cannot subsequeutly com- 
plain of a defect in the drainage. — Lorenzen v. 
Woods, p. 373. 

Obligations, InterpeUttionoJ. — 1. Where a party 
has for years been employed by another, during 
which time his salary has been several times in- 
creased, and throughout board has been consid- 
ered as included, without special stipulation to 
that effect, the former has the right, in subse- 
quent negotiations, to consider his board as still 
included ; and if the employer contemplates a 
change in this regard, it is incumbent on him to 
mention the fact. — Qodbold v. Harrison, p. 31. 

2. Where defendants purchased 200 casks o^ 
seltzer water, packed in Prussia, each cask of 
100 stooe jugs, and it is shown that such casks 
cannot be transported without some breakage of 
jugs : held, that these circumstances entered 
into the contract, and where the actual breakage 
is not beyond what is usual, the vendee cannot 
demand a rescission. — Hays v. Smith, p. 193. 

3. A party cannot demand the partial rescis- 
sion of acontnvct. — Marsh il v. Sims, p. 223. 

4. A contract for the sale of cotton futures where 
neither delivery nor payment of price is contem- 
plated, but only an adjustment of differences, is 
aleatory and void. The intent to wager may be 
implied, and circumstantial evidence is admis- 
sible to show its character. — Succession of Condon, 
p. 351. 

Parent and Child. — The fitther is liable for 
damages occasioned by his minor child residing 
with him, or placed by him with other persons. 
— Marrioneaux v. Brugier, p. 257. 

Railroad. — Whore a ciUaen cannot prevent 
the application of the public streets, by lawful 
authority, to the use of a railroad for rio^ht of 
way, etc., he may insist that such streets be used 
in a manner least injurious to him. — Laotosa y. 
Railroad, p. 299. 

Society. — Where an « unauthorised corpora- 
tion," or " private society," is organized for the 
purpose of creating a common fund and provid- 
ing a common tomb, and the members are to 
receive, in return for dues and fees, relief and 
treatment during illness, burial at death, and 
certain specified assistance to their widows and 
orphans when these last are left in necessitous 
circumstances : held, that the death of a member 
does not dissolve the association. The interest 
of a member in the assets, etc., of such a society, 
lapses with his death, and does not pass to his 
heirs. — Sociedad v. Doeurro, p. 218. 
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TEE VALOR OF TRIAL BY JURY. 

Mr. Jotftioe Stephen, in hia new History of the 
Crimioal Law, enters into a comparison of 
French and English criminal procedure. His 
lordship then makes some ohserrations on « the 
po«itiTe Yalae of trial bj jary as practised and 
undentood in England." He says : — 

** It is perhaps the most popular of all our in- 
t^titntioDB, and has certainly been made the sub- 
ject of a kind and degree of eulogy which no 
institution can possibly descnre. All exaggera- 
tion apart, what is its true value ? 

*< It may be regarded in several different 
lights. 

^ The first question is. Are juries just? The 
second, Are they intelligent enough for the 
duties they have to perform ? The third, What 
are the collateral advantages of the institution 7 
Upon each of these points it is necessary to com- 
pare juries to judges sitting without juries, for 
the choice lies between these two tribunals. Our 
experience of trials by judges without juries, in 
criminal as well as in civil cases, has, in the last 
two generations become very extensive. In the 
first place, the judges of the Chancery Division 
of the High Court are continually called upon 
to determine questions of fiact which in many 
instances are exactly like those that are deter- 
mined in criminal cases ; as, for instance, where 
frand is alleged as a ground for set- 
ting a transaction aside. The same is true 
of the county court judges and of the 
conrts of summary jurisdiction, which have 
extensive powers of fine and imprisonment. 
Applications to the judges of the Queen's fiench 
Division sometimes involve the determination 
of similar questions. I have, for instance, known 
a case in which the decision of the question 
whether a fiftther should be deprived of the cus- 
tody of his child depended upon the question 
whether he had committed a crime, which ques- 
tion was tried and determined by a judge with- 
out a jury. The trial of civil cases without 
juries has also become a matter of everyday 
occurrence. Finally, in British India, trial by a 
judge alone is in all criminal cases the rule, and 
trial by jury the rare exception. 



"There is a considerable difference in the 
manner in which cases are tried by judges sit- 
ting alone. In cases tried without a jury by a 
judge of the High Court, notes are taken just as 
if the case was tried by a jury ; and in the case 
of an appeal, they are forwarded to the Court of 
Appeal for their information. If serious criminal 
cases were to be tried by judges without juries, 
I think that notes should be taken both by the 
judge, and, in capital ca8es,by a shorthand writer 
as well ; and I think the judge should give bis 
reasons for his decision, and that if he did not 
give them in writing they should be taken down 
by a shorthand writer, and read and corrected 
b^ the judge. In such cases I think there should 
be an appeal both on the law and on the facts to 
the Court ior Crown Cases Reserved, or what- 
ever Court might be substituted for it. In com- 
paring trial by jury with trial by a judge with- 
out a jury, I assume the establishment of such 
a form of trial as this. 

<< First, then, as to the comparative justice to 

be expected of trials by jury and trials by a judge 
without a jury. Trial by a judge without a 

jury may, I think, be made, practically speak- 
ing, completely just in almost every case. At 
all events, the securities which oan be taken for 
justice in the case of a trial by a judge without 
a jury are infinitely greater than those which 
can be taken for trial by a judge and jury. 

«1. The judge Is one known man, holding 
a conspicuous position before the public, 
and open to censure and, in extreme cases, to 
punishment if he does wrong : the jury are 
twelve unknown men. Whilst the trial is pro- 
ceeding they form a group just large enough to 
destroy even the appearance of individual res- 
ponsibility. When the trial is over they sink 
back into the crowd from whence they came, 
and cannot be distinguished from it. The most 
unjust verdict throws no discredit on any per- 
son who joined in it^ for as soon as it is pro- 
nounced he returns to obscurity. 

" 2. Juries give no reasons, but judges do in 
some cases, and ought to be made to do so for- 
mally in all cases if juries were dispensed with. 
This in itself is a security of the highest value 
for the justice of a decision. An unskilled per- 
son may no doubt give bad reasons for a sound 
conclusion, but it is nearly impossible for the 
most highly skilled person to give good reasons- 
for a bad conclusion ; and the attempt to do so 
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would imply a detormination to be unjiut which 
would be most uncommon. 

<* 3. From the nature of the case there can be 
no appeal in cases of trial by jury, though there 
may bo a new trial. There can be an appeal 
where the trial is by a single Judge. 

« This may not, at first sight, be obvious, but 
it is a consequence of the circumstance that a 
jury cannot give their reasons. An appeal, pro- 
perly so called, implies a judgment on the part 
of the Court appealed from and an argument to 
show that it decided wrongly, which cannot 
be unless the reasons of the decision are known. 
If an appeal proper lay from the decision of a 
jury, and if it took the form of a re-hearing bc> 
fore a court of judges, trial by jury might as well 
be abolished. 

" 4. Experience has proved that the decisions 
of single judges are usually recognized as just. 
There are very few complaInU of the decisions 
either of mafiistrates or county court judges on 
the ground of injustice. I never heard of a com- 
plaint of injustice in a trial by a judge of the High 
Court without a jury. Arbitrations, in which the 
arbitrator gives no reason and is subject to no 
appeal, are not only common but are on the in- 
crease. This would scarcely be the case if con- 
fidence were not felt in the justice of arbitrators. 

'^ As to juries, experience no doubt has shown, 
and does continually show, that their ver- 
dicts also are just in the very great majority of 
instances, but I am bound to say I think 
that the exceptions are more numerous than in 
the case of trials by judges without juries. 

^ In cases of strong prejudice juries are fre- 
quently unjust, and are capable of erring on the 
side either of undue convictions or of undue 
acquittals. They are also capable of being inti. 
midated, as the experience of Ireland has abun- 
dantly shown. Intimidation has never been 
systematically practised in England in modem 
times, but I believe it would be just as easy and 
just as effective here as it has been shown to be 
in Ireland. Under the Plantagenets, and down 
to the establishment of thA Court of Star Cham- 
ber, trial by jury was so weak in England as to 
cause something like a general paralysis of the 
administration of justice. Under Charles II. it 
was a blind and cruel system. During part of 
the reign of George III. it was, to say the least, 
quite as severe as the severest judge without a 



jury could have been. The revolutioiiary tribunal 
during the Beigu of Terror tried by a juiy. 

« There are no doubt some thiDgs to be set 
against this. It is often said in delicate tenn> 
that some degree of injustice is a good thii g. 
The phrases in which this senttmeot is convey, 
ed are to the effect that it may sometimes be 
desirable that the strict execution of the law 
should be mitigated by popular sentiment, of 
which juries are considered to be the represea. 
tatives. Whether it is a greater evil that a bad 
law should be executed strictly or capriciously is 
perhaps disputable, but it admits of no doaU 
that laws unfit to be strictly executed ought u> 
be repealed or modified. Parts of the criminal 
law were no doubt formerly cruel and otherwise 
objectionable. I can understand, though I do 
not share, the sentiment which admires juries 
who perjured themselves by affirming a fire 
pound note to be worth less than fiorty shillings 
in order to avoid a capital conviction, or whs 
refused to give effect to the old law of libel ; but 
these are things of the past. I know ol no part 
of our existing law which requires to be pot in 
force capriciously. I see, for instance, no ad- 
vantage in acquittals in the face of clear evi. 
dence for bribery, or for sending ships to sea in 
a dangerous condition, or for libels on private 
persons who happen to be disreputable and nn. 
popular, or for frauds committed upon raoni7- 
lenders, or for crimes committed by pretty 
women under affecting circumstances. • * * 

^* The next point to consider is the compaiv 
tive wisdom or intelligence of judges andjune$ 
I think that a judge ought to be, and that he 
usually is, a man of &r greater intelligence, 
better education, and more force of mind, than 
any individual member of the juries which be 
has to charge, but it must be remembered that 
there is a great difference between jury and 
juiy. 'ihe force and effect of evidence can 
hardly be tested better than by the impresdon 
which it makes on a group of persons lar^e 
enough to secure its being looked at from many 
different points of view and by people of differ- 
ent habits of mind. But this advantage is 
obtained only when all the jurors listen to the 
whole of the evidence ; and it continually 
happens that several of them are half asleep. 
or listen mechanically, or think about some- 
thing else, and that when the verdict is con- 
sidered they follow the lead of any member of 
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the jtiiy who chooses to take the lead. Again, 
as to experience, it is very nDlikely that any 
judge should have greater experience of the 
kind required npon a criminal trial than all 
the twelre men in the jtuy box put together, 
unless indeed they are unusually stupid. A 
really good special jury will usually consist of, 
or as a rule contain, men in every respect as 
competent to judge of the effect of evidence as 
any judge, and the probability that they or 
some of them will possess experience bearing 
on the case which has not come in the judge's 
way is considerable. I think that as far ^s 
skill and intelligence go it would be impossible 
to have a stronger tribunal than a jury of 
educated gentlemen presided over by a compe- 
tent judge. I cannot, however, say much for 
the intelligence of small shopkeepers and 'petty 
farmers, and whatever the fiuhion of the times 
may say to the contrary, I think that the great 
bulk of the working classes are altogether unfit 
to discharge judicial duties, nor do I believe, 
rare exceptions excepted, that a man who has 
to work hard all day long at a mechanical trade 
will ever have either the memory, or the 
mental power, or the habits of thought, neces- 
Ksty to retain, analyse, and arrange in his mind 
the evidence o( say, twenty witnesses to a 
number of minute facts given perhaps on two 
different days. Jurors almost never take notes, 
and most of them would only confuse them- 
selves by any attempt to do so, and I strongly 
suspect that a large proportion of them would, 
if examined openly at the end of a trial as to 
the different matters which they had heard in 
the course of it, be found to be in a state of 
hopeless confusion and bewilderment. I 
Khoald be far from saying this of good special 
JarieF, bat I think that the habit of flattering 
and encouraging the poor, and asserting that 
that they are just as sensible and capable of 
performing judicial and political functions as 
those who from their infancy have had the 
advantages of leisure, education and wealth* 
has led to views as to the persons qualified to 
be jmors which may be very mischievous. I 
think that^ in all criminal cases of any consid- 
erable difficulty or importance, there ought to 
be at least a power to summon special juries. 
In short, I think a good judge and a good 
special jury form as strong a tribunal as can 
be had, but I think a judge without a 



jury would be a stronger tribunal than 
a judge and an average common jury. 

" There is a third point of view from which 
trial by jury must be considered, namely, its 
collateral advantlages, and these, I think, are 
not only incontestable in themselves, but are 
of such importance that I should be sorry to see 
any considerable change in the system, though 
I am alive to its defects. They are these : — 

" In the first place, though I do not think 
that trial by jury really is more just than trial 
by a judge without a jury would be, it is gener- 
ally considered to be so, and not unnaturally. 
Though the judges are, and are known to be, 
independent of the executive Government, it 
is naturally felt that their sjrmpathies are likely 
to be on the side of authority. The public at 
large feel more sympathy with jurymen than 
they do with judges, and accept their ver- 
dicts with much less hesitation and distrust than 
they would feel towards judgments however 
ably written or expressed. 

" In the next place, trial by jury interests 
large numbers of people in the administration 
of justice and makes them responsible for it. 
It is difficult to over-estimate the importance 
of this. It gives a degree of power and ot 
popularity to the administration of justice 
which could hardly be derived from any other 
source. 

<* Lastly, though I am, as every judge must 
be, a prejudiced witness on the subject, I think 
that the position in which trial by jury places 
the judge is one in which such powers as he 
possesses can be most effectually used for the 
public service. It is hardly necessary to say 
that to judges in general the maintenance of 
trial by jury is of more importance than to any 
other members of the community. It saves 
judges from the responsibility — ^which to many 
men would appear intolembly heavy and pain- 
ful — of deciding simply on their own opinion 
upon the guilt or innocence of the prisoner. If 
a judge sums up for a conviction and the jury 
convicts, they share the responsibility with him 
and confirm his views by their verdict ; and 
the same may be said if they follow his sugges- 
tion in acquitting. If they acquit when he 
suggests a conviction, he is spared from what 
is always a painful task — that of determining 
on the sentence to be passed. If they convict 
when he suggests an acquittal, he can, if he is 
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decidedly of opinion that the prisoner is 
innocent, in practically all cases, procure a par- 
don ; I think he ought to have a legal right to 
direct a new trial. On the other hand, he may 
not unfrequently feel that the jury have done 
substantial justice in overlooking some 
deficiency or weakness in the legal proof of the 
case, which had occurred to his mind, and in 
this case the result is that, without any default 
on his part, a criminal meets his deserts, 
although the proof agaixist him may not quite 
come up to the legal standard. I remember a 
case many years ago in which a surgeon was 
convicted of manslaughter for causing the 
death of a woman in delivering her of a child. 
The judge (the late Baron Alderson) summed 
up strongly for an acquittal, remarking on the 
slightness of the evidence that the man was 
drunk at the time ; but the jury convicted him, 
well knowing that he was a notorious and 
habitual drunkard. 

<< For these reasons, the institution of trial by 
jury is so very pleasant to judges that they may 
probably be prejudiced in its fiivour. I think, 
however, that the institution docs place the 
judge in the position in which, with a view to 
the public interest, he ought to be placed — that 
of a guide and adviser to those who are ultim- 
ately to decide, and a moderator in the Struggle 
on the result of which they are to give their 
decision. The interposition of a man, whose 
duty it is to do equal justice to all, between 
the actual combatants and the actual judges of 
the result of the combat, gives to the whole 
proceedings the air of gravity, dignity, and 
humanity, which ought to be, and usually is, 
characteristic of an English court, and which 
ought to make every such court a school of 
truth, justice, and virtue. In short, if trial by 
jury is looked at from the political and moral 
point of view, everything is to be said in its 
favour, and nothing can be said against it. 
Whatever defects it may have might be 
effectually removed by having more highly 
qualified jurors. I think that to be on the jury 
list ought to be regarded as an honour and 
distinction. It is an office at least as important 

as, say, that of guardians of the poor, and I 
think that if armngoments were made for the 
comfort of jurors, and for the payment of their 
expenses when on duty, men of standing and 
consideration might be willing and even 
desirous to fill the position.** 



VOTES OF C3ASSS. 

SDPERIOB COURT. 

MoNTRKAL, July 9, 18S3. 
Before Torbahck, J. 
Hatton v. Sknbcal. 

SiNICAL V. HiBBARD. 

CofUraet — Default — Delivery of bonde. 

Where 8. tran^erred toH.hU inleregl under a ew- 
tract in eonsideraiion qf the delivery to kin ^ 
certain railway bondtf and S. afterwardt repu- 
diaUd this trea^fer^ and himt^ eoUeeted tU 
claim 90 transferred, but ttiU retained tii 
bondsj heldy that B. waa entitled to reeot>er th^ 
bond* or to be paid their face vdlne^ imh 
interest coapcmt, etc. 

The demand of the plaintiff was, as tiansferr^ 
of Ashley Hibbard, to recover 35 bonds of the 
Montreal, Chambly k Sorel Bailwmy company, 
of the par value of $1000 each, or the sum ot 
$35,000, with interest from 2nd January, 18T4 

The declaration set forth an agreement, dsttii 
17th Oct., 1872, between the company and Senc- 
cal, by which the contract between them wai; 
cancelled for the consideration of 25 per cent r f 
the Government subsidy to be drawn by Senkal 
that on the 15th May, 1875, Senecal,in oonsiden- 
tion of the delivery to him of 35 of said bond^. 
transferred to Hibbard all his interest in the 
contract of 17th Oct., 1872; that Sinecal after. 
wards, in 1877, repudiated the transfer of 15tL 
May, 1875, alleging that the same had been esc- 
celled, and claimed from the Government oitl 
25 per cent. ; that afterwards on the 22nd Xor- 
ember, 1877, he transferred his claim nnder the 
agreement of I7th October, 1872, to Isidore 
Hurteau, who obtained payment from the Got- 
emment on the 5th Nov., 1879, of $20,742-74, 
that the defendant, notwithstanding said repudi- 
ation and cancellation, retained said bonds an4 
sold and disposed of them for his own benefit . 
that on the 26th January, 1882, Hibbard sold and 
assigned, for value, the bonds and coupons to the 
plaintiff ; and said assignment was served upon 
86n6cal on the 2nd May, 1882. 

The plea of S6necal admitted the agreement 

of the 17th October, 1872, and the receipt of tk« 

bonds from Hibbard on the 15th May, 1875, aL<i 

the order on the company on the 19th May, U^ 

I the payment to Hibbard of 25 per cent, of the 
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•ubddy, with the nnderetanding, he alleged, 
that they woald be paid or exchanged for deben- 
tures of other solyent companies in the course of 
the month ; that in April, 1876, Hibbard having 
ttansferred to defendant^ S6n6cal, his contract 
for the constraction of the Montreal, Portland 
k Boston Railroad company, gave up the receipt 
of the 15th May, and the order of the 19th May, 
and in this way retroceded his rights ander the 
deed of I7th Oct., 1872, that it was then agreed 
that S6n^cal should keep the debentures in ques- 
tion in consideration of certain advances made 
by him to Hibbard, and in the event of the sale 
of the bonds, he should render an account to 
Hibbard, of the proceeds of the sale, compensat- 
ing the claims he had against Hibbard, against 
the proceeds of the bonds ; that the value of the 
bonds was merely nominal, and the company was 
insolvent ; that plaintifif was only a prSte^nom. 

This plea was amended at the trial on the 
Ist June, in the following way: He (S6n6cal) 
alleged further that in 1880 and 1881, be sold 
20 of the bonds for 10 cents in the dollar, 
equal to $2,000 ; that Hibbard was further in- 
debted in the sum of $1,600 for advances made 
to him ; and another sum of $679.36, being prin- 
cipal and interest of two bonSf one of $362.50, 
made Ist December, 1874, and the other for $100, 
made 18th January, 1877 ; that Hibbard was 
further indebted in the amount of the judg- 
ments, namely, $1,979.49. One of these judg. 
ments was for $666.10, besides interest and 
costs, in the case of Oill against the said Rail- 
road company and Hibbard, of which S6n6cal 
was now proprietor, having paid it before the in- 
stitution of this action ; the other judgment was 
at the suit of the Merchants Bank against said 
Company and Hibbard and S6n6cal for $593.07, 
and interest and costs, and had been* paid by 
8€n4cal, with subrogation of the Bank's rights 
against Hibbard ; that Hibbard owed B6n6cal 
a farther sum of $4,000 for advances which 
Senecal could not detail, but Hibbard, and he 
prayed compensation against plaintifiPs demand 
if anything was due. 

pea CuBiAM. Dealing first with the plea of 
compensation, there is no proof of the transfer 
of the judgments, and the signification of the 
transfer to Hibbard before his transfer to thd 
plaintiff. There is no legal proof of the boruj 
which are unstamped and prescribed, and which 
Hibbard denies that he owes. 



Next, we come to the proof of the ownership 
of Hibbard in the bonds. The plea as amended 
admits accountability, and the receipt of 15th 
May, 1876, and the order of the 19th May upon 
the company for the 26 per cent., made by S6ne- 
cal, and his subsequent transferring the claim 
under the deed of 17th Oct, 1872, to Hurteau ; 
and the payment to Hurteau by the Government 
and the verbal evidence of Hibbard sufSiciently 
explain the position of the defendant as regards 
the 35 bonds. They had to be accounted for to 
Hibbard or his assignee, the plaintiff. As to the 
price paid by Mr. Hatton, we need not deal with 
that question. The proof is that the plaintiff 
is owner. 

As to the amount of the condemnation, it 
should be for the par value, if the bonds are not 
returned. The value of these bonds is very 
uncertain and fluctuates greatly. They may have 
a value greatly in exces of the par value, 
though that does not appear here. The possess- 
ion of them may give the holder the control of 
the road. The court cannot therefore arbitrarily 
reduce them to ten or twenty cents in the dollar, 
and if they are of so little value it will be easy 
for the defendant to replace them. The action 
of Sen^al against Hibbard is dismissed, recourse 
reserved. 

The judgment is as follows : — 

« The Court, etc. 

<< Considering that the defendant Louis A. 
S6n6cal hath fiuiled to make satisfactory proof 
of the allegations of his amended plea, doth 
overrule the same ; 

" Considering that the evidence of record 
establishes that the said L. A. S6n6cal, having 
received from the defendant Hibbard the 35 
bonds of the Montreal, Chambly & Sorel Rail- 
way Company of the par value of $1000 each, 
numbered 0454 — 0488, and bearing date the 2nd 
January, 1874, and bearing interest from the said 
date, was boimd to return the same to him, or 
his assignee, or to account for the same, as ad- 
mitted by his amended plea ; 

"Considering that the delivery to him of said 
35 bonds was based upon his abandonment to 
the defendant Ashley Hibbard, of the 25 per 
cent, of the Government subsidy under the re- 
ceipt of date 15th May, 1875, and the order upon 
the Railroad Company of the 19th May, 1875, 
and that said Louis A. S6n6cal subsequently 
dealt with the said subsidy as being still his 
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property under the deed of date 17 th Octoher, 

1872, and receired payment of the same 

through his eemonnaire the said Isidore Hur- 
teau; 

" Considering that plaintiff hath proved that 
the said Ashley Hihbard transferred to him his 
claim to principal and interest in said bonds by 
the transfer sous seing privS of date 26th January, 
1882, then duly signified to defendant L. A. 
86n6cal ; 

<< Doth condemn the said defendant Louis A. 

86n6cal to deliver over to the said plaintiff 

within fifteen days from this date the said 35 

bonds, with all interest coupons, as delivered to 

the said defendant, and on his default of so 
doing within the said delay, the Court doth con- 
demn the defendant to pay and satisfy to the 
plaintiff the sum of $35,000, with interest there- 
on trom the 2nd January, 1874, date of the said 
bonds, together with interest on the amount of 
each coupon from the date when the same be- 
came due and exigible respectively, to wit, on 
the sum of $1,050, being the aggregate amount 
of 35 coupons due every half year, from the 2nd 
days of July and January in each and every 
year respectively, commencing on the 2nd day 
of July, 1874 until paid, and costs of suit, 
distraita to Messrs. Hatton k Nicols, attorneys 
for plaintiff ; 

"And on the merits of the cause Ko. 161, see- 
ing that the said L. A. SSn6cal hath failed to es- 
tablish that he was entitled to the conclusions 
of his declaration in the said cause, doth dismiss 
said action No. 161, with costs against the said 
L. A. Senecal, distraits to Messrs. Bobertson, 
Ritchie k Fleet, attorneys for defendant Hibbard, 
reserving to said defendant, S6n6cal, any re. 
course which he may have or pretend against 
said Ashley Hibbard as defendant in the two 
causes, No. 2226, in the Superior Court, Mont- 
real, Gill against the Montreal, Portland k 
Boston Railway Company, and Ashley Hibbard, 
and No. 1771 of the Superior Court, Richelieu, 
The Merchants Bank of Canada against the said 
Montreal, Portland k Boston Railway Company, 
Ashley Hibbard, and L. A. S6n6cal." 

Hatton 4" NieoUSf for plaintiff. 

iS. BethunCy Q.C., counsel. 

Laeoste ^ (7o., for defendant, Scn6cal. 



SUPERIOR COURT. 

Montreal, July 9, 1883. 

Brfort Papinbau, J. 

MoLSON V. Hon, J. A. Chaplbad and W. W. 

Ltnch. 

Bailway Commitsioner — Action. 

The Commisaioner of Railways under the Qtuhec 
Railway Act, 1880, beiny a member of the 
Executive Council <if the Province, represents 
the sovereign authority, and cannot be implead^ | 



ed before the civil courts of the Province /or an 
act performed by him in the diseharye of 
his duties as such Commissioner. 

Papinbau, J. Le demandeur, centre qui ont 
6t6 adopt6s des proc6d6s en expropriation do 
certains terrains sous reparation de I'acte des 
chemins de fer de Qu6bec, 1880, poursuit THon. 
J. A. Chapleau et THon. W. W. Lynch, le pre- 
mier comme ox-oommissaire et le second comma 
commissaire en office des chemins de fer de la 
Province de Quebec, ainsi que Messieurs Sinutfd, 
notaire, Hutchison, architecte, et Brown, to*.^ 
qui ont agi comme arbitres dans I'instance en 
expropriation, afin de &ire annuler la sentence 
arbitrale, et de feiire ordonner qu'il soit fiut de 
nouveaux proc6de8 en expropriation. 

Les defendeurs PHon. Chapleau et PHon. 
Lynch font une exception dtelinatoire, disant 
qu'ils sont mal k propos assign^s devant oette 
cour. 

lo. Parce qu'ils sont poursuivis en leur qua- 
lit6 de commissaires des chemins de fer de 
Quebec seulement, et comme tels, ils ne sont 
sujcts h la jurisdiction de cette cour, hors des 
cas de malversation et de dclitsdont il n'est pas 
question dans la cause. 

2o. Parce qu'en cette quality, ils sont mem- 
bres du Conseil Ex6cutif et aviseurs dn chef de 
P^tat le Lieutenant-Gouvemeur de la Province, 
et que comme tels ils ne sont que les mandataires 
du Gouvernement et responsablesau Lieutenant- 
Gouvemeur et 2k la Legislature selilement. 

3o. Qu'il ressort de la d6claration du deman- 
deur, que c'est au nom de Sa Majesty notre Son- 
veraine, que ces deux defendeurs ont accompli 
les actes dont se plaint le demandeur, et quils 
ne peuvcnt dtre amen6s devant cette cour poor 
des actes dans lesquels ils n ont ^th que les avi- 
seurs et mandataires de Sa Majesty. 

Le demandeur r6pond k cette exception d6- 
clinatoire, que ces deux d6fendeurs n'ont pas 
agi au nom de Sa Majesty dans les circonstancea 
relat^es dans sa declaration ; que ces deux de- 
fendeurs ayant 6t6, le premier initiateur et, le 
second, continnateur des procMds en expropriiv- 
tion qui ont donnS lieu k la pr^sente poursuite, 
sont justieiables de cette cour sous les circon- 
stances deroul6es dans la demande, qui n'est 
que le r68ultat des proc6d68 commenc^es par le 
dit Hon. Chapleau, et un incident do ces proc6. 
d6s devenn necessaire pour les terminer oonve- 
nablement. 

II est 6tabli par Pexhibit No. 10 du deman- 
deur (produit dans le dossier No. 1,246 entreles 
mdmes parties,) que les proc6d6s en expropri^ 
tion ont 6te commenc6eB par le dit Hon. J. A. 
Chapleau es qualUi^ au nom de Sa Majeste. 

Les defendeurs ont cit6 k Tappui de lenrs 
pretentions la cause de Church j- Middlemies, 21 
Jurist) 319; Oidley v. Palmerston, 3 Brd. et 
Bingh. Rep. p. 286 ; 1 Todd, Parliamentary 
Government) p. 299 et suiv., et p. 302 ; Dickson 
V. Combermere, Finlayson, vol. 3 ; Broom, Con- 
stitutional Law, p. 241 et p. 617 ; Unmn v. 
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Wo^iteUiff 1 Damford A East Bep. p, 674 ; Idem, 
Maeheatk y. Haldimand, p. 180 j Ckureh # Mid- 
dUmiu^ 19 L. G. Jurist, pp. 263 et 266 ; Revue 
Critiqae, p. 369 et suiy., L* Hotel Dieu v. Le 
Cotueil ^AfffietUture et les autorit6es cit^s (cet 
article est de D. Girouard ;) Mercer 3; Le Proeu- 
rew O^n&alcT Ontario^ 3 vol. Rapports Cour Su- 
preme, Canada. 

Le demandeor sontient que les pr6c6dent8 
cites ne sont pas applicables h la prcsente cause 
poor plnsieurs raisons. lo. Faroe que dans les 
causes de Haldimand ^ Palmersion les defen- 
deurs 6taient poursuiyis personoellement pour 
des actes fsits en leur qaalit^ d'agents de Sa 
]|ajest6, pendant que dans la pr6sente cause les 
d^fendeors Cbapleau et Lynch sont poursuivis 
non personnollement mais comme commis- 
sairesi et pour des actes par eux faits en cette 
quality, et qu'ils sont une quasi corporation. 
2o. Paice que Haldimand et Palmerston etaient 
r^ellement les reprdsentants de Sa Majesty, pen- 
dant que les Hons. Cbapleau et Lynch ne 
Tetaient pas. Que Sa Majest6 la Reine est bien 
personnellement et par son representant le 
Oouyemeur-Generaly une partie int^grante du 
Parlement federal, mais qu'elle n'est pas per- 
sonnellement ni par son repr6sentant dans la 
legislature de la Province de Qu6bec. Que 
cette exclusion intentionnelle de Sa Majesty du 
Gonvemement local des provinces qui com- 
posent rUoion form^ en vertu de I'Acte de 
I'Am^rique Britannique du Nord de 1867, saute 
aux yeux de tout lecteur attentif de cet Acte 
da Parlement Imperial. Ainsi dans le 3e et le 
4a paragraphes du prtombule de cette acte, il 
est question, non pas d'une federation des au- 
ciennes provinces, mais purement et simple- 
mc-nt de 1* Union des provinces ; la section 3e 
porle d'une senle puissance ; la 4e que << PUnion 
sera effectu6e;*' <<rnnion sera declar6e un fait 
accompli ;" et la 5e, le Canada sera divis^ en 
quatre provinces, denomm^es Ontario, Quebec, 
Nouvelle-Eoosse et Nouveau-Brunswick. " La 
Poissance*' est une creation nonvelle de la loi, 
et elle est divis^e en quatre provinces au 
moment de sa creation. 

S*agit-il de la distribution des pouvoirs ? Sec. 
9 : ^ A la Reine continueront d'etre ct sont par 
le prteent attribu6s le gouvernement et le 
pouvoir ex6cutif du Canada." Sec. 10 : << Le 
obef de Texecutif, qu'il se nomme Gouvemeur- 
Gen6ral on admlnistrateur, administre au nom 
de la Reine. Son conseil est dencmm6 le Con. 
seil Priv6 de la Reine pour le Canada." (Sect. 
11.) En nn mot, toutes les sections de cette 
article Sjnsqu'&la 16 inclusivement d6montrent 
la Reine comme conservant k regard du Ca- 
nada les attributs de la souveiaineU. 

S'agit-il du pouvoir Idgislatif 7 L'article 4, 
comprenant la Sec. 17 et les suivantes attri- 
buent ce pouvoir k un Parlement compose de la 
Reine, du Senat et des Communes. Quel con- 
traste quand on descend k la part de pouvoir 
iaite k chaque province par Part. 6, << Constitu- 
tions provincialeB," pouvoir ex6cutif. .Ija Reine 



s'efiEieu^e, se relire. Sec. 58 : II y aura pour 
cbaque province, un officier appeld lieutenant- 
gouverneur, lequel sera nomme par le gouver. 
neur-genural en conseil par instrument sous le 
grand sceau du Canada. Ce n'est pas un depute 
comme le gouvemeur-general peut en nommer 
dans les circonstances prevues dans la sec. 14. 
C'est un simple officier; son conseil, nomme 
parlui, se compose des officiers suivants: le 
procureur-general, le secretaire et registraire de 
la province, le trcsorier, le commissaire des 
terres de la couronno, le commissaire d'agricul- 
ture et des travaux publics, et dans la province 
de Quebec, I'orateur du conseil legislatif et le 
sollicitcnr-general. Si on passe au " Pouvoir 
Legislatif on n'y retrouve pas d'avantage la 
Reine, ni son representant, ni mdmo un parle- 
ment. Sec. 71 : << II y aura, pour Quebec, une 
legislature composeo du lieutenant- gouvemeur 
etde deux chambres appeloes le conseil legisla- 
tif de Quebec et Tassembiee legislative de Que- 
bec." A proprement parler ce n'est plus qu'une 
grande municipalite. 

Un bill est-il passe dans les chambres du 
parlement, c'est le gouverneur.general qui le 
sanctioune ou refuse de le sanctionner au nom 
de la Reine, ou le reserve k sa sanction person- 
nelle (Sect. 55 et 56.) Une legislature provin- 
ciale a-t-elle passe une loi, la sanction, le refus 
de sanction et la reserve ne sont plus au nom de 
la Reine, mais du gouverneur-general et par le 
lieutenant-gouverneur. Sect. 90. 

Les pouvoirs legislatifs sont distrlbues de 
maniere k donner les pouvoirs generaux et in- 
dctermines en termes tr^s comprebensiDs au 
parlement du Canada ; au contraire, les pou- 
voirs laisscs aux legislatures proviuciales sont 
particuliers ct en termes beaucoup moins com- 
preheosifs (Sect. 91 et 92.) 

Enfin, lorsqne Tacte imperiale s'occupe de ce 
qui doit dtre £Ait par le lieutenant-gouverneur, 
le nom de Sa Majeste n*apparait que deux fois. 
C*est pour la nomination et le remplacement des 
conseiilers legislatifs (Sect. 72 et 75,) et la con- 
vocation des chambres que le lieutenant-gou- 
verneur fait au nom de Sa Majeste (Sect. 82.) 
On dit ceci doit etre par inadvertence, et cette 
supposition est fondee sur ce que ces expres- 
sions ne sont applicables qu'^ la province d'On- 
tario et k celle de Quebec ] quant k la convoca- 
tion di-s chambres pour la Nouvelle-Ecosse et 
le Kouveau-Brunswick il n'en est pas ainsi. 

II suit done de tout cela, dit le demandeur, 
que Sa Majeste ne iormant pas partie des legis- 
latures proviuciales, et le statut n'ayant pas 
confero au lieutenant-gouverneur les preroga- 
tives de Sa Majeste en termes exprds, elles 
restent tout entidres dans la personno de Sa 
Majeste, et ne peuvent etre exercees par les 
lieutenants-gouverneurs ; les membres du con- 
seil executif provincial ne peuvent se dire re- 
presentants de Sa Majeste et comme tels non 
justiciables de cette cour. 

Le demandeur reconnait que le defendeur 
Cliapleau a fiiit son premier procede en expro- 
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priation au nom de Sa Majesty. Mais le de- 
mandeur pretend que c'est sans droit et il ajoute 
aveo raison, il ne suffit pas k un homme de se dire 
reprteentant de Sa Majesty pour Vitre r^ellement. 

ExamiuoDS la premiere raison du demandeur. 
Les d^fendeurs Chapleau et Lynch ne sont pas 
poarsuivis personnellement, mais comme com- 
missaires. Personnellement les Hons. Chapleau 
et Lynch n'ont aucun int6rdt dans la cause. 
Leur qualit6 de commissaires implique un comi 
mettant au nom duquel ils agissent. Si ce 
commettant est la Reine, elle ne pent dtre 
poursuivie de?ant ce tribunal. Si, aucontraire, 
le commettant est un particulier, les pai;ticu. 
liers ne peuTent ester en jugement qu'en leur 
nom persounel, si ce n'est dans les cas expres- 
s6ment prevus par la loi. S'ils sont une corpo- 
ration, ce ne pent dtre qu'une corporation poli- 
tique, car Us forment partie du gouvemement 
ex6cutif ; ils sont les conseillers de Sa Majestd, 
et alors ils sont regis par le droit public et ne 
peuvent dtre assignes devant cu tribunal que 
dans les cas prevus expre9s6ment par la loi. 

La seconde raison c*est que la Reine ne forme 
pas partie du gouvemement ex6cutif ni de la 
16gislature des provinces dont ello s'est evidem- 
ment retiree d'apr^s I'ensemble de Tacte de 
I'Am^rique Britannique de 1867 : que le lieute- 
nant-gouvemeur ne la reprcsente pas, mais repr6- 
sente le gouvemeur-gon^ral, et les ministres du 
lieutenant-gouverneur ne sont pas repr6sentants 
de la Reine. 

On a dit avec raison que la Reine ne pent 
ceder aucune de ses pr6rogatives excepts par 
une loi et en termes expr^s. De mSme et avec 
plus de raison encore on pent dire que la Reine 
ne pent cesser d'etre la personnificatiun de I'au- 
torit^ souveraine, dans aucune partie de I'em- 
pire sans une loi du parlement imperial ou 
un trait6 en termes explicites k cette effet. Car 
du moment od ce n'est plus elle qui personnifie 
l*autorit6 souveraine dans une province quel- 
conque de 1 'empire, cette province n'est plus 
partie intSgrante de cet empire. Or, si la Reine 
s'est retiree, par le pacte f6d6ral, et de la I6g^8- 
lature et de Tex^cutif des provinces, et que les 
lieutenants-gouverneurs ne sont pas ses repr6- 
sentants, ou u'exercent^las en son nom et & sa 
place I'autoritS qu'ils e:Kercent) ces provinces ne 
sont plus parties int^grantes de I'empire. Les 
pouvoirs attribu6s aux 16gislatures provinciales 
leur sont attribu6s k 1 'exclusion du parlement 
f6d6ral ; il en est de mSme du pouvoir ex6cutif. 
Un certain nombre de ces pouvoirs sont des 
droits de souverainet6 qui ne peuvent dtre ex- 
ercto que par le souverain ou par ses reprtoen- 
tants en son nom. Tels sont la legislation sur 
la propri6t6 et le droit civil tout entier, I'admi. 
nistration de la justice, la constitution des tri- 
bunaux tant civlls que crlminels, etc. Ou les 
lieutenants gouvemeurs et les legislateurs 
agissent en leur propre nom (alors ils sont in- 
d^pendants de Sa Majeste,) ou ils le font au 
nom de Sa Majesty, et alors ils sont ses repre- 
sentants. 



S'il est juste de dire que Sa ICajest^ en per- 
sonne ne forme partie des ISgislatnres pronn- 
ciales et des gouvernements provincianx, 11 est 
6galement juste de dire qu'elle en fuX partie 
par repr^entation. Car elle ne pent cesser 
d'en fiaire partie personnellement ou par re- 
presentation sans cesser d'dtre soaveraine de 
ces provinces. Les representants de la Soo- 
veraine ne peuvent pas plus dtre traduits de- 
vant les tribunaux qu'elle-mSme, excepte 
quand et comme elle le permet. Ce n'est puf 
par inadvertence que la loi present au iieat«- 
nant-gouvemeur de choisir les conseillers 
16gislatifi8 et de convoquer les chambres an 
nom de Sa Majesty. C'est conforme k la oatnre 
mdme de la constitution anglaise, dont les 
nOtres ne sont que des images. 

Ifais, dit le demandeur, je suis cite en justice 
par I'Hon. Chapleau, le proced6 commence 
contre moi est irregulier ; j'at droit de le iaire 
d6clarer tel ; je cite k mon tour cenx qui m'ont 
appclo en justice et sous les mdmes noms el 
qualites ; je ne feds que continuer le precede 
commence. <l'est vrai jusqu'k un certain point ; 
mais il ne fiaut pas oublier que si l%u- 
torite souveraine a le droit d'agir contre leg 
particuliers de toutes les manldres oonnnes 
pour les individus entre eux, ces demiers ne 
peuvent agir contre I'autorite souveraine que de 
la mani^re permise par Qell&<;i. 

J'emploie intentionneuement los mots auto- 
rite souveraine, parce que les mSmes principe? 
prevalent et doivent pr^valoir dans tons le$ 
Etats, qu'ils soient monarchiqnes on dcmocra- 
tiques. 

Le demandeur a soutenu que le Canada n^est 
pas une federation, mais une union de provinces 
en une seule puissance avec de grandee muni- 
cipalites relevant d'elle. Les termes mtaies du 
preambule de I'Acte font voir que t^il y a une 
Union, elle est fedende : *< Considerant que les 
provinces du Canada, de la Nouvelle-Ecosse et 
du Nonveau-Brnnswick ont exprime le desir de 
eontraeter une union fftUraU^** etc., Sa Maie«t^ 
et son parlement ont iait I'Acte de 1867 pour 
realiser ce desir. Aussi les provinces ont con- 
cede k la Puissance une grande partie des pou- 
voirs qui leur appartenaient au moment de 
runion. Mais elles ont gardes des pouvoirs qui 
leur appartiennent k I'exclusion de la Puissance 
qu' elles ont voulu former et pour laquelle elles 
ont exprime le desir de eorUraeUr leur union. 
Le Parlement Imperial n*agit que pour donner 
effet au oontrat, dont les conditions avaient ete 
arretees dans les conferences des d^iegues des 
provinces. L'Acte imperial n'est qae le contiat 
solennel etablissant les convention s arretee^ 
par les provinces dans les conferences qui out 
precede la Confederation; il doit done etre 
interprete sans perdre de vue ce fidt htstoriqae. 

L'exception declinatoire est maintenue avec 
depens. 

Action dismissed. 

R. A. Ramaapf for the plaintiff. 

DeBeU^euilU j* jSontn, for the defendants. 
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THE AFFIRMATION BILL, 

The Bystander has taken up a somewhat pre- 
tentious position. He seeks to convey the 
idea that he is writing of those amongst 
whom he lives, hut not a$ one of them. He 
seems to criticize from an imaginary elevation. 
Without great reputation, some unusual talent, 
striking originality, or all three combined, such 
an affectation must become instantly ridiculous. 
Unfortunately the editor of the Bystander has 
none of these protections. People who have 
thought it worth while to note the operations 
of our self-constituted mentor^i mind, remark 
that he has learned and unlearned not a little 
by his American and colonial experiences. His 
argmnentatlTe powers are not overwhelming, 
and his efforts at persuasion are generally 
rather repulsive than the reverse. 

Among the illustrations of his least captivat- 
ing peculiarities is his article, in the July 
number, on the rejection of the English Affirma- 
tion Bill. What purports to be argument 
amounts to this : There are many unbelievers 
in the world, those who are not unbelievers 
worship different gods, therefore to a Christian 
the oath must be regarded with a feeling of 
abhorrence. In order to avoid the accusation 
of having misrepresented the reasoning of this 
apostle of toleration, we give the argument as 
it appears twice, in different forms, in one short 
article. "Tens, and perhaps hundreds, of 
" thousands are now wavering between belief 
"< and unbelief. To all of these it is proclaimed 
^ that religion cannot afford to dispense 
« with a political test) and a political test 
i^ so utterly tainted and discredited by 
^ the lips which have taken it in avowed 
** mockery, or in thinly veiled hjrpocrisy, that it 
*< is difficult to see how any genuine Christian 
^ can regard it with any feeling but abhor- 
*< rence. • • * But the absurdity of the oath 
" stands confessed when we consider that the 
ii God to whom the Jews appeal is not the God 
^t of the Christian, the Christian God being the 
t< universal Father of all, while the Jewish God 
" is the Deity of a race *, so that the pious 
^ formula on which the religious character of 



" the nation and its title to Divine favour are 
" supposed to depend, is in fact a miserable 
" equivoque, and might be taken conscientiously 
" by a believer in Allah, in Vishnu, or in the most 
'< degraded divinity of the Pantheon." It would 
not be easy to compress more errors, nonsense 
and << equivoques " into a few lines. If it were 
established that hundreds of thousands were 
unbelievers, (by that, of course, must be under- 
stood, unbelievers in the moral government of 
the world) it would not in the least affect the 
question. It is not religion which cannot dis- 
pense with a political (?) test, but society which 
cannot afford to assume that there is no God. 
Therefore we establish a Uffol test, which is 
probably what is really meant by the artful use 
of the word " political." In the repetition of 
the argument it is again assumed that the re- 
ligious character of the nation and its title to 
Divine favour, are supposed to depend on the 
use of a pious formulary. This is in fact more 
than a miserable gquivoqWf it is unfair clap-trap. 
It is not the argument of any one. The use of 
the oath, as now administered, is to exclude 
those from the material government of the 
nation who do not believe in the moral govern- 
ment of the universe, and hence it is, the form 
of the oath has been changed to admit of its 
being taken by Roman Catholics and by the 
Jew, much-dreaded by the Bystander. 

The attempt to persuade his readers into the 
idea that the oath should be abolished, (with a 
view to the next session at Ottawa) is a little 
more prolix. They are assured that all good 
men are in favour of the abolition of the test, 
all bad and unspiritual people, except Mr. 
Bradlaugh and Mrs. Besant, (who are flung 
overboard with pitiless severity, as too much 
for even radical susceptibilities) and perhaps 
Mr. Morley, and those who are intolerant, are 
against it. The chief of Christian statesmen, 
and the " truest followers of Jesus," and Carc^nal 
Newman are in fiivour of the Affirmation Bill. 
Lord Randolph Churchill, << who," as we are 
elegantly told, " displays his appetite for place 
with as little shame as a dog its hunger for a 
bone ;" the unspiritual Cardinal Manning ; the 
Irish, who are to have no conscience but that 
which inspires gratitude to Mr. Gladstone for 
his legislative robberies ; Ritualists and Jews, 
and above all Baron de Worms, whd " has not 
degenerated from the partisans of Caiaphas," 
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are opposed to the bill. This tirade finishes 
with the following curious admission : " The 
<« Christians and Jews of the Stock Exchange no 
<« doubt worship at heart the same God, and 
" alike regard the test as a protection of the 
<< strong box." It seems that if the test were 
nothing more than a protection to property} 
it would be a sufficient reason to pre- 
serve it. 

The motives for the extraordinary changes 
in the political views of Mr. Gladstone, « the 
chief Christian statesman " of the Bystander^ 
have been exemplified too recently by the in- 
discreet publication of his correspondence with 
Bishop Wilberforce, to leave much force in an 
appeal to the moral weight of his expressed 
opinions. Who '• the truest followers of Jesus " 
are, we are left to guess — haply Mr. John Bright 
and Lord Coleridge. The former of these re- 
ligious guides told us a few years ago that << be 
it in town or be it in the country, you will find 
the church is never a centre of political light, 
but of political darkness." And the latter 
owed some of his preferment to his joining Mr. 
Gladstone in despoiling the Irish branch of the 
Church of which he is a member. This great 
jurist, " whose religious character and seal in 
the church's cause, {i,e. the cause of the centre 
of political darkness, according to Mr. Bright) 
are above question," is incidentally commended 
for putting "a rational construction on the 
dictum that Christianity is a part of the law of 
the land.*' We are then told in what sense the 
Bystander thinks it was commonly understood, 
until we were suddenly enlightened by a ruling 
of the Lord Chief Justice. He (Bystander) says 
u that dietum would be a restraint not only on 
« the utterances of the free thinker, but on all 
'< theological discussion ; for the Christianity 
« which is a part of the law, must be the 
<< Christianity by law established, and thus no 
u one could be permitted to question any one 
" of the myriad propositions of theology em- 
" braced in the Articles, Homilies and Prayer 
<< Book of the Church of £ngUnd. But the 
« Lord Chief Justice has ruled that fiiir argu- 
« ment, though it may be directed against 
« Christianity, is free, and that nothing is pro- 
" hibited except those outrages upon the 
« religious feelings of the community, which 
" are breaches, not of orthodoxy, but of public 
" decency." 



The legal discoveries of the Lord Chief Justice 
and the Bystander are worthy of serious ct)D- 
sideration ; but they are not precisely what thej 
are represented to be in the article before i». 
The dietum was not commonly understood as 'n 
above set forth. It was the Divinity of CbriEt 
that was protected by the dietum, not " all tbe 
myriad of propositions," etc. This was a 
tangible rule, before the admission of Jews to 
Parliament. Since, it is logicaUy nnten- 
able. The ruling of Lord Coleridge is in 
the last degree arbitrary and illogical 
It lays down as a rule what has no metee or 
boundaries, and* is really no more tlian a tub 
to the whale of popular prejudice, as Ixod 
Coleridge very well knows. If reviling Christ 
denouncing his miracles as impostures, sad 
denying his Divinity, be not " a breach of 
orthodoxy," it is dishonest in an educated man 
to say he pretends to think It is <* a breach of 
decency." If Christ was not God, it lb a per- 
fectly fiiir proposition to maintain that he was 
an impostor. 

It is rather hard on so pure-blooded a liberal 
as Mr. Morley, to have a friendly hand declare 
that the oath has been utterly tainted and dis- 
credited by the lips which have taken it, in 
avowed mockery, or in veiled hypocrisy. We 
should be glad to know what Mr. Morley tbiob 
of the dietum of the Lord Chief Justice in the 
case of the <<Free-thinker," and of the ByUssdert 
estimate of that valuable addition to the doc- 
trine of the common law. 

It is unnecessary to pursue further the coo- 
sideration of the Bystander's cmdities aod 
appeals to small jealousies and popular passioo^ 
which its editor assumes for a purpose as no- 
scrupulously as he has misrepreaented the 
argument in finvourof the legal test Then; 
is, however, one misstatement so gross as to 
deserve special mention. He declares, withont 
qualification of any kind, that Caztiinal New- 
man was in favour of the Affirmation Bill. 
Here is what the Cardinal says, on the occasion 
referred to by the Bystander^ writing to Mr. F. 
W. Chesson, on the 8th May last: 

** BiBMnfGHAX, May 8, 1883. 
*^Dear Sir, — I do not know how to answer 
your question without using more woids 
than I like to trouble yon with. I f«ei 
myself to be so little of a judge on political 
or even social questions, and religious qoe»- 
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tionB so fleldom come before us, that I 
nu^Iy feel it a daty to form and to express an 
opinion on any subject of a public natnre. I 
cannot consider that the Affirmation Bill in- 
Tolres a religious principle; for, as I had 
occasion to obserre in print more than thirty 
years ago, what the political and social world 
means by the word " God " is too often not the 
Christian Ood, the Jewish, or the Mahom- 
medan — not a personal God, but an unknown 
God : as little what Christians mean by God as 
the late, or chance, or anima mundi of a Greek 
philosopher. Hence, it as little concerns 
religion whether Mr. Bradlaugh swears by no 
God with the GoTemment, or swears by an im- 
personal, or material, or abstract and ideal some- 
thing or other, which is all that is secured to us 
by the Opposition. Neither Mr. Gladstone nor 
Sir Stafford Northcote excluded from Parlia- 
ment what religion means by an *< atheist." 
Accordingly it is only half my meaning if I am 
made to say that « I do not approve, in any 
sense of the word, of the Affirmation Bill." I 
neither approve nor disapprove. I express no 
opinion upon it, and that, first, because I do not 
commonly enter upon political questions ; and 
next, because, looking at the Bill on its own 
merits, I think nothing is lost to religion by 
its passing, and nothing gained by its being 
rejected. 

" I am, dear sir, your fidthful servant, 
<* John H. Caboinal Niwman." 

What Cardinal Newman says then, by this 
drivel, is, that he does not enter on the political 
question, and that from a religious point of 
view he is neither in favor of the Bill nor 
against it, because it does not exclude atheists 
and those who do not believe in a personal God- 
Not being a theologian, it would be imperti- 
nent to say that the Cardinal's view does not 
accord with the doctrine of the Church of his 
adoption, or of that in which he was brought 
up ; but certainly in the practice of England 
and of France, the test has not usually been 
the belief in a personal God, a Christian God, 
the Jewish or the Mahommedan God, but belief 
in responsibility in a future state. 

The readers of the Byttander will do well, 
before allowing their minds to be prejudiced by 
the fidlacies of its periods, to consider two 
things with regard to an Affirmation Bill as a 



test for the admission of members to Parlia- 
ment ; first, that all the arguments now used 
against the test, may with equal force be used 
against the oath as a sanction for judicial pro- 
ceedings ; second, that the question is a practi- 
cal one, affecting society, not religion, and that 
if it be a protection to society, it is no more 
intolerant to uphold the test than to execute 
a political assassin who is pleased to justify his 
crime. R. 



QUEEN'S COUNSEL. 
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NOTES OF GASES. 

SUPERrOR COURT. 

Montreal, July 9, 1883. 

Before Torbancb, J. 

Campbill, Atty Gen., pro Begina v. Batb. 

PcUetU qf Invention — Default to file model. 

The omiasion to file a model qf an invention for 

which lettera patent are applied for^ it fatal to 

to the validity of the patent iestted without 

eueh model, and without any diepensation by 
the Commissioner qf Patents from filing 

a model. 

This was the merits of an information by 
the Attorney-General of Canada, demanding 
the issue of a writ of scire facias^ summoning 
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the defendant to show cause why a patent of 
inrention and the extensions thereof should 
not be set aside and declared null. 

On the 11th January, 1877, a patent of in- 
vention issued from the office of the Gommia- 
sioner of Patents for Canada, granting to John 
Jones Bate the exclusive right of manu&ctur- 
ing and vending an invention as a system of 
ventilation and refrigetation for five years 
from that date, and on the 12th December, 
1881, the patent was extended for another five 
years, and on the 1 3th December it was ex- 
tended for another five years. When granted, 
no model had been filed with the Commissioner, 
and he had not dispensed with the filing. But 
he refused to deliver the patent to the appli- 
cant until the model had been filed. The 
model was filed on the )8th June, 1878, more 
than a year and five months after the granting, 
issue, and registration of the patent. The in- 
formation complained of this omission, and 
the defendant answered that the default to file 
a model was not &tal to the validity of the 
patent, and further that the subsequent com- 
pliance would cure any defect and make the 
patent valid from its date, or, at any rate, from 
the date of the compliance. 

Per Curiam. By 35 Vic. cap. 26, s. 15, 
(Canada) the applicant shall deliver to the 
Commissioner, unless specially dispensed from 
BO doing for some good reason, a neat working 
model of his invention. By Sec. 6, he is en. 
titled to a patent on compliance with the 
requirements of the Act. The authorities 
cited at the Bar and in the elaborate factum of 
the petitioner, satisfy me that the Act has not 
been complied with, and therefore the con. 
elusions of the information should be granted. 

Judgment for petitioner. 

Archibald j* VeCormickj for Attorney General. 

ChurchfChapleau, Hall ^ AtuxtUr^ for defendant. 



SUPERIOR COURT. 

Sherbrookb, June 26, 1883. 
Before Brooks, J. 

WOODABD V. BlTTTIRFIELD. 

Damage* — Inducing a perton to crost the boundary 

line in order to have him arrested Jor a 

pretended debt 

Held, thai the defendant toa» liable to the plaintiff 
in damages for having induced the plaintiff to 



go acrou t^ intematumal Imey mtdfor can- 
ing him to be arrested in Vemumt far u 
alleged debt^ whiehj it appeared, did net mit 

The plaintiff resides in the Township of 
Melbourne, in the district of Saint Fiancis. 
The defendant has a machine shop at Bock 
Island, in Canada, close to the boundaiy line. 
The plaintiff and defendant had some business 
transactions together, and each of them claim- 
ed that the balance was in his favor. UDder 
these circumstances the plaintiff wrote defend- 
ant demanding a settlement and threatening 
suit. The defendant replied that if the plain- 
tiff would go to Rock Island, he would atnd 
him a railway ticket to that place and pay hH 
expenses, in order that they might airive at a 
settlement of their account. The plaintiff 
accepted the offer and went to the defendant'!^ 
shop at Rock Island, where he was told that hr 
would find the defendant at the hotel at Derby 
Line in Vermont. The plaintiff walked across 
the line to the hotel and was there arrested at 
the instance of the defendant. After the trial 
had been postponed and put off a number of 
times upon the application of the defendant, 
judgment was entered up by the Jostioe Conrt 
at Derby Line in &vor of the present plaintif 
for the amount of the balanoe claimed by him, 
namely, about forty dollars. 

The plaintiff now brought an action in the 
Superior Court, district of Saint Francis, claim- 
ing damages for false arrest. The defendant is 
described in the writ as of Rock Island, and 
was personally served at Rock Island in thi^ 
province, but the evidence would go to show 
that he boards at the hotel at Derby Line. 

Per ^Curiam. It is clearly established in 
this case that the plaintiff was induced to go 
across the line by the defendant^ with the object 
of having him there arrested. It is proved 
that on the night previous the defendant bad 
called upon the deputy-sheriff " to be on hand 
at the hotel Xn the morning, as he had a job for 
him/' and defendant pointed out plaintiff to 
the deputy-sheriff in the morning. The pro- 
ceedings before the Justice of the Peace were 
continued from day to day at the instance of 
the defendant, and the plaintiff was subjected 
to considerable cost and annoyance. 

Considerable evidence has been given in 
this case by legal gentlemen from Yennont, as 
to the law there in regard to the arrest of for- 
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eign debtoTB who may be found in the State ; 
and some attempt has been made to show that 
in Vennont it is considered less detrimental to 
arrest the body than it is to attach the property. 
This idea cannot, howerer, be allowed to pre- 
vail here. Whatever may be the law of Ver- 
mont as to the right of arrest, it is the dnty of 
the Courts here to protect the citizens of this 
country in a case so outrageoos as the present 
one. And one of the lawyers who was exam- 
ined on behalf of the defendant has admitted 
thai even nnder the law of Vermont an action 
of damages would lie for an arrest, showing 
that artifice had been used to entice a party 
across the line in order to have him arrested. 

In this case I think that substantial damages 
ought to be given. The defendant is con- 
demned to pay the plaintiff $260 and costs. 

IvM, Brown j* French for plaintiff. 

H. M. Hovey for defendant. 

Wm. WhiUt Counsel for defendant. 



COURT OF REVIEW, 

Montreal, June 28, 1883. 
Before SicoTTi, J., Dohsrtt, J., and Raintillb, J. 

Thi Mbbchantb Bank or Canada v. Thx 
MoNTBiAL, Portland k Boston Rt. Co., 
and W. J. Ingram, mia en eausef and Db. O. 
Vkrrktts, Intervenant par rep. (TinsUmee, 
Execution — Ouardian, 

Held, l^A gwxrdian qf goods teized in execution 
is not guilty of contempt oj court for having re- 
fiued to comply with an interlocutory judgment 
appointing a new guardian, and ordering him to 
deliver the goods seized to such new guardian, 
when before service upon him of such Judgment 
the first guardian has been served with a number 
of saisie-arrits after Judgment attaching these 
goods in his hands. 

2. — The seizure of the goods of a d^endant by 
process of saisie-arrit in the hands qf the Judicial 
guardian in whose custody they are, is valid. 

The Merchants Bank, being judgment credi- 
tors of the Montreal, Portland ft Boston By. 
Co., had seiaed in execution a number of bonds 
belonging to that Company, and the seizing 
bailiff had appointed Mr. W. J. Ingram (then 
Assistant General Manager of the Bank) to the 
guardianship of these bonds. Shortly after this 
the defendants obtained an order substituting 



Mr. Mclntyre as guardian, and requiring Mr. 
Ing^ram to deliver the bonds over to the new 
guardian. Before this order had been obtained, 
however, Mr. Ingram had been served with a 
number of saisies-arrSts after judgment issued at 
the instance of divers creditors of the Railway 
Company, ordering him In the usual terms not 
to dispossess himself of these bonds until the 
further order of the Court respecting the same. 
In consequence of these conflicting orders, the 
mis en cause refused to give up the bonds to the 
new guardian when called upon to do bo, until 
the Court should have rendered a judgment on 
the saisies-arrSts served upon him. 

Thereupon the defendants petitioned for a 
rule to have him declared in contempt of Court 
for refusing to obey the order first mentioned. 
Before the final hearing on this petition, one of 
the seizing creditors intervened to prevent the 
rendering of a judgment ordering the mis en 
cause to part with the bonds, on the ground that 
the seizing creditors had acquired rights against 
the first guardian, which would be lost if the 
bonds were delivered over to the second. 

At the hearing it was contended by the de- 
fendants in support of their petition, Ist. That 
the honorable judge who gave the order for a 
change of guardian had adjudicated upon the 
saisies-arrSts which were then in the record, and 
that his order had been given notwithstanding 
their existence; 2nd. That the saisies-arrits 
pleaded by the Mis en cause and the Intervenant 
were null and void, because the effects seized 
were always the property of the defendants, and 
not at any time that of the Garnishee who had 
no legal quality of third party, and whose pos- 
session was merely that of an of&cer of the Court, 
and whatever was seized was really in the 
hands of justice and could not be attached by 
saisie^rriL These seizures being no better than 
waste paper, the Intervenant had no status in 
the case at all, and as for the Mis en cause he 
should be declared in contempt of Court for 
choosing to obey the order contained in these 
worthless writs of attachment rather than the 
judgment served upon him. 

The first contention of the defendants was 
not sustained by the record, which contained 
nothing to show that the judge who rendered 
the judgment changing the guardian, had had 
the attachments brought under his notice, and 
his judgment contained no reference to them- 



230 



THE LEGAL NEWS. 



On the second point the Intervenant main- 
tained that the seizure of the bonds in the 
hands of Ingram, who was in physical possession 
of them was perfectly legal and valid. 

On behalf of the Mi9 en eatuey it was sub- 
mitted that the question ot the ralidity or in- 
yalidity of these attachments was not a question 
for him to decide. Served on the one hand 
with a Judgment orderiug him to deliver these 
bonds to another guardian, and on the other 
hand with nevera] writs requiring him not to 
dispossess himself of them until further ordered, 
he adopted the only prudent course, namely, 
to await the decision of the Court Such con- 
duct on the part of a guardian could not be 
construed into a contempt of Court. 

On the 31st day ot May, 1883, Torrance, J., 
rendered a Judgment declaring the answers of 
the Mi9 en cauae good and valid, dismissing the 
Petition of the defendants, and maintaining the 
Intervention. 

The Court of Review unanimously confirmed 
this Judgment. 
J. aBaUoran, Q. C, for Plaintiffs. 
M, S. Lonerffon, for Defendants. 
Wotherapoan f LafUur^ for MU en came. 
Judah j* Branehaud, for Intervenant. 



UNITED STATES DECISIONS. 
Maritime Law — Demurrage — Detention ^ Boat 
by Buaineee at Wharvea^— Where the voyage 
described in the charter-party was a vojrage " to 
San Francisco, or as near thereto as the vessel 
can safely get," and the cargo was to be de- 
livered « along-side of any craft, steamer, float- 
ing depot, wharf, or pier, as may be directed by 
the consignees, " and the consignees named a 
wharf to which, by reason of its crowded state, 
the vessel could not enter for a time greater 
than that within which, by other provisions in 
the charter-party, the discharge was to be 
effected after it had been commenced, held^ 
that the charterer was liable for the detention. 
It appears to be well settied in England, that 
where, by the charter-party, the ship is to be 
brought to a particular dock, or as near thereto 
as she can safely get, and she is prevented from 
getting to her primary destination by any per- 
manent obstacle other than an accident of nav- 
igation, the ship-owner is entitied to damages 
for the detention by reason of the charterer's 
refusal to receive the cargo at the altematiye 



place of delivery, although the obstacle which 
prevented her from getting into the docks (vis^ 
their crowded state) was not an obstacle en- 
dangering her safety. NeUon v. DaUj 12 L. R^ 
Ch. Div. 668, 583 ; Ford v. CoUnoorik, L. B., 
4 Q. B. 127 ; Crow v. Beardj 26 N. Y. 85. It is 
also settied that where the contract specifies a 
certain number of days for loading and un- 
loading, and provides that for any detention 
beyond the lay days demurrage is to be paid at 
a fixed Tate per day, the shipper is held veiy 
strictiy to its terms ; neither a municipal regu- 
lation of the port prohibiting the unloading 
for a limited period, nor delay occasioned by 
frost, tempest, or by the crowded state of the 
docks, will relieve him from the payment ot 
demurrage. RandaU v. Lynek, 2 Camp. 352. 
But where no particular period for loading or 
unloading is stipulated in the contract, the 
freighter is bound to receive the cargo within 
a reasonable time, and for the breach of his 
implied contract to that effect he is liable in 
damages. Thus, where the freighter was allow- 
ed " the usual and customary time " to unload 
the ship in her port of discharge, and the 
crowded state of the docks delayed the die- 
charge, Lord EUenborough held that as the 
evidence showed that it was usual and cus- 
tomary in the port of London for ships laden 
with wines to take their berths in the dock by 
rotation and to discharge into bonded ware* 
houses, there was no breach of the implied 
covenant to discharge in the usual and cus- 
tomary time. Rodgere v. Forrester, 2 Camp. 
483. In a subsequent case where the charter- 
party was silent as to the time for unloading, 
it was held by Sir James Mansfield that « the 
law could only raise an implied promise to do 
what was usually stipulated for by express cove- 
nant, viz., to discharge the ship in the usual 
and customary time for unloading such a cargo, 
and that had been rightiy held to be the time 
within which a vessel can be unloaded in her 
turn, into the bonded warehouses." Bunnater 
V- Bodgaonj 2 Camp. 488. The case of Dame 
V. WaUaee^ 3 Cliff. 123, closely resembles the 
case at bar. The vessel was detained at tite 
wharf designated by the charterer four days,— 
three because the berth was occupied, and one 
by lack of teams. The charterer was held lia- 
ble for the detention. But the charter-party in 
that case provided for « qiHek diapatck '' at the 
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port of delivery ; and this contract, it was held, 
^ overrides any costomary mode of discharging 
vessels by which they are to take their turn at 
the wharf. The naming of a wharf is a warranty 
that a berth can be had there. " Thaeher v. 
BoitoH G<u4ighi Co, ; 2 Low. 362 ; Keene y. 
Audmreid^ 5 Ben. 535 ; Bjorquiti v. Steel Railt, 
3 Fed. Bep. 71 7. (U.S. District Court, California, 
January, 1883.) WiUianu y . Theobald, 1 5 Federal 
Reporter. 

Common Carriers. — At common law, a com- 
mon carrier is an insurer of the goods which he 
undertakes to carry; and a contract of exemp- 
tion from liability as insurer for loss by fire, 
etc., mnsti like other contracts, be founded 
upon some consideration. — Taylor y. lAUle Rock 
M.^T.S, R, Co, ; Supreme Court of Ark., 39 Ark. 

Perwonal Properly inadverterUly left on pren^ 
isee. — The owner of a tannery, when remov- 
ing bis hides, omitted to remove all. The 
tannery was sold, and many years after, the 
plaintiffy while labouring lor the defendant in 
erecting a &ctory on the premises, discovered 
the hides so left. Beld, that the owner of the 
hides or his representative, had not lost their 
title to the same ; that the finder acquired no 
title to the same, they being neither lost, aban- 
doned, nor derelict, nor treasure trove. — Liver" 
more v. WJiite, Supreme Court of Me. 74 Me. 

Indictment — Describing stolen property. — Under 
an indictment for stealing chickens, a convic- 
tion upon proof of stealing hens will be sus- 
tained. Louisiana Supreme Court*, State v. 
BaeeeUf 15 Bep. ; May 9. 



RECENT ENGLISH DECISIONS, 

Affcnc}^ — Privileged statement qf agent to prinei- 
pal not admisiible against principal. — A statement 
made by an agent to his principal cannot be 
used against the latter by a third party ; nor 
where the agent is the common agent of a body 
of persons, such as the chairman of a company, 
can a statement by him to the members of the 
body, e, y ., at a statutory meeting, be used against 
the body by one of its own members, e. ^., a 
shareholder. A. applied to have his name 
removed from the list of meml)ers of a company 
on the ground that he had been induced to take 
shares by false representations contained in a 
prospectus. At the hearing of the application 
be sought to use, in support of his contention as 



to the folsity of tbe prospectus, a statement 
made by the chairman of the company (alter 
the issue of the prospectus) in course of explain- 
ing the company's affairs at a statutoiy meeting. 
Held, that he could not be allowed to do so. 
Meux's Executors' case, 2 De O. M. k G. 522, 
distinguished. Ch. D., Jan. 22, 1883. Matter of 
Devala Oold Mining Co. Opinion by Fry, J. (48 
L. T. Bep., N. S. 259.) 

Evidence — Parol to explain writing — False repre~ 
sentation.^l) S. signed a written contract with 
B. to purchase a brickfield for a "£17,000,'' to 
be paid as follows : £16,000, in cash, and £1000, 
in freehold equities, to pay on the £1,000, 12 per 
cent, per annum. Before signing S. had made 
out and given to B. a list of freehold houses, in 
which he was entitled to the equity of redemp- 
tion, but this document was not referred to in 
the contract. Held, that such list was permissi- 
ble by way of parol evidence to explain the 
meaning ol freehold equities in the contract 
(2) In the negotiations S. asked B. whether he 
had ever put the property into the hands of an 
agent to sell for less money than he was then 
asking, saying that be fancied, as the fiict was, 
that it must be the same as had been offered to 
him for less. B. falsely answered " No." Held, 
that this was such a material misrepresentation 
as to prevent the court enforcing the contract in 
an action brought by B. Ch. O., February 13, 
1883. Roots V. Snelling, Opinion by Pollock, 
B. (48 L. T. Bep. N. S. 216.) 



A DOUBTFUL COMPLIMENT, 

The London Law Times makes rather a bull, 
and at the same time betrays the decline of the 
*< noble profession of the law " when, in speak- 
ing of the complimentary dinner to Mr. J. P. 
Benjamin on his retirement, it says : ** As the 
t< bar becomes poorer — and as a body it is 
<< becoming poorer — ^the impression grows that 
ii complimentary dinners to successful men on 
" retiring and on promotion should not be 
a given by the bar ; but that if events of this 
« kind are to be celebrated, this should be done 
*< by those who have made their fortunes and 
*< value the congratulations of their friends." 

The bull consists in assuming that the ban- 
quet given by the successfhl man would be a 
M complimentary " banquet to him ; and more- 
over it is painful to think that the members of 
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the << noble profession " stand so much in need 
of a dinner. 

The Chicago Legal Newt unconsciously &lls 
into the same pit when it says : << We think 
*< there is much in the suggestion of our Eng- 
" lish contemporary, and that the lawyer who 
" has had a successful professional life, and 
** amassed a fortune, and is about to retire from 
" the bar, may with great propriety give a 
" dinner to his professional friends and receive 
« their congratulations. Let the dinner come 
" from the man who has made his wealth at 
*< the profession and not from the poor mem- 
" bers of the bar.*' This is sufficiently sur- 
prising from our esteemed Western contem- 
porary, but what shall we say of the Albany Law 
Journal, which cries: "We are of the same 
" opinion. This sort of affairs (?) should not 
« be conducted on the principle of a Jersey 
*< treat, where every man pays for himself, but 
" the recipient should foot the bills." The 
query which suggests itself to us is where 
the compliment to Mr. Benjamin would come 
in if Mr. Benjamin << footed the bill ?*' Also 
by whom should the first move towards the 
entertainment be made ? By the recipient 
of the compliment who is expected to foot the 
bill, or by the bar, expecting to be fed gratuit- 
ously and confer a compliment simultaneously ? 

GENERAL NOTES. 

Sir Albert J. Smith died June aO» Bged 69. He was 
born in Westmoreland County, N.B., in 1824; ad- 
mitted to the Bar in February, 1847. In 1852 he 
entered public life as reprosentative of Westmoreland 
in the New Brunswick Assembly, which position he 
continued to hold until Confederation, when he was 
returned for the House of Commons. Ho entered the 
Maokensie Ministry as Minister of Marine and Fish- 
eries, and held this office until the defeat of the Jiiao- 
kemde Government in 1878. In 1877 he represented 
Canada before the Fisheries Commission, which met 
at Halifax under the Treaty of Washington. He lost 
his seat in the general elections of 1882. 

An assessor in the county of Welland has been com- 
mitted to gaol for six months and fined $200 for 
assessing his own property at a sum much below its 
value. The case was one of much interest at Port 
Colbome, where it arose, from the fact that Samuel 
Hopkins, the accused, is a man of considerable wealth, 
and consequently of some social position in the com- 
munity. The offence was committed in 1881, and it has 
been eighteen months before the courts. One of the 
pleas on behalf of the prisoner was that other assessors 
in the county were guilty of similar irreguhirities. It 
is to be hoped .that this is an exaggeration. At all 
events it did not excuse the offence, nor did it lessen 



the penalty, the judge being of the opinkm that tiit 
case might be made a warning to other ofSeers. 

The defendants were prosecuted for larceny. The? 
had received permission to pick up brieks that were 
left of a steam saw-mill, belonging to the inn Qf 
Eisler k Sons, which had been destroyed by high 
water. Under the sand and rubbish they found put« 
of the saw, of the value 15 fl. and appropriated the 
same to themselves. The court below found them doc 
guilty, and the public prosecuter a.ppealed. The Coon 
of Cassation rejected the appeal for the foUoirij^ 
reasons: It has been found as a mat ter of faec that 
the articles mentioned had remained buried under the 
rubbish for one and a half years after the mill w 
destroyed, without the knowledge of the firm. The 
question then is not of articles misplaeed, of vhieh 
the owner knows that they are within a. certain 
locality, to which he has access, but does not know 
exactly where ; nor of articles forgotten, which were 
left at a strange place, without the owner's losing the 
fact from his mind that they were so left ; we mns 
rather apply to this case the idea of articles loer, 
which applies wherever the place, in which the ar- 
ticles are, is not, or is no longer, known to the ia^t 
owner, or has become inaoeessible to him in a pemukr 
nent manner. From this conditi(m of things it foUovi 
indeed, that the possib ility to exercise an actual eoo- 
trol over the articles h as been removed, and therefore 
possession by the firm does not exist, but again frcs 
that fact it cannot be concluded that the firm hai 
given up its prop erty in the artiolee. There is no 
more question then of larceny, than of lawful oe- 
cupancy; the offence is not concealment of artiele> 
found.— Fieiwia Jwrittitehe BUiett^r. 

Mr Bright, in a recently published letter, sajs: 
*' A man may have a legid wife in the eolonies, and 
another legal wife in England. He may faring hk 
Canadian legal wife to England, where, when sh« 
touches our shores, she is not a legal wife* and where 
her children bom here are not legitimate. If yoa 
can justify this I will not argue with yon." Upon 
this the London Law Journal remarks : '* The state- 
ment may or may not be justified, on the ground that 
we are not bound to alter our laws to suit the taste of 
those who visit us, but it may safely be traversed- 
If a Canadian, married to a deceased wife's sifter in 
Canada, were to come to England, his wife would not 
cease to be his legal wifoi and his children bom here 
would be legitimate. In fact, the legality of a man's 
marriage does not depend on the place where he 
happens to be, or the legitimacy of his children oa the 
place where they are bom. It depends on his doia- 
icile at the time of his marriage. A man is not nur- 
ried and unmarried as he crosses a frontier*" *' Wb^ 
a politician puts his views on legal grounds, he should 
be sure his grounds are legal." And yet the House of 
Lords held, in Brook v. Brook, where an Kngliffhinan 
met and married his deceased wife's sister in Ben- 
mark, that the marriage although not forbidden in 
Dennoark was invalid in England. And so, although 
Mr. Brlght's statement was too broad, yet it would 
have been correct if he imagined a Londoner many- 
ing his deceased wife's sister in Canada. That makes 
a case about as bad for the consistenoy of British 
laws." Albany Law JcurmaL 
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LORD COLERIDGE'S VISIT, 

The Chief Justice, it ia understood, has left in 
the hands of the N. Y. State Bar Association 
the anrangement of bis appointments and 
acceptances. The Committee of arrangements 
have already accepted on his behalf the invi- 
tation of the GoTemor of Massachusetts for 
the 4th and 5th of September, and from Boston 
the party go directly either to Fredericton or 
Quebec, that being a point left to be decided 
by Lord Coleridge's old friend the Lord Bishop 
of Fredericton. From Quebec they expect to 
go to Montreal, Ottawa, and Toronto, where the 
bench and bar have tendered a banquet. The 
party are expected to reach Toronto somewhere 
between the 11th and 15th of September. The 
party accompanjring his Lordship to America, 
oonaistofhis son, as his secretary, with Sir 
James Hannen and Charles Russell, M. P. for 
Dundalk, Ireland. They are expected to arrive 
by White Star 8. 8. Celtic about 23nl August 



NOISAKCB. 

The members of the ^ Salvation Army" have 
oume into conflict with the police in London, 
Ont., and thus far have fared worse than they 
did in England (5 L. N. 265). A youth named 
Ward, a drummer in the Army, was brought 
before the Police Magistrate, charged with beat- 
ing a drum on the public street and making an 
anosual noise, to the disturbance of the people. 
Seveml witnesses testified to the drumming, 
after which counsel addressed the Magistrate. 
Mr. Macdonald, lor the defendant, admitted the 
beating of the drum ; he claimed that it could 
not be brought under the stjope of the by-law, 
as nearly every band that went through the city 
bad drums and were making a noise, and this 
beating of drums could not be tortured into a 
breach of the by-law. Mr. R. M. Meredith for 
the city, maintained that the noise was an 
unusual one, and quoted from the statutes to 
8how that the city had authority to prevent this 
noitfe as a nuisance. He asked that the army 
should be required to give sureties not to repeat 
the offence. His Wonhip expressed the opin- 



ion that the case came within the by-law and 
that it was an unusual noise. The beating of a 
drum in a military procession was not unusual 
but the beating of drums was an unusual noise 
to c^ people to church. He did not propose 
to impose a heavy fine, and would, therefore, 
make it in this instance $5 or one week in gaol, 
hoping the noise would be stopped in future. 
It clearly came within the meaning of the by- 
law. He had a great respect for these people 
in many ways, but he thought this was unusual. 
The trial terminated as follows : 



Capt Shirliy— ** ICy brother oan't pay it; it is for 
Jemifl, and we can't pay." 

Chief Williams— "Oh, that \a aU right. The fine 
will be collected by execution after foar days, and in 
default be will go to gaol for a week." 

Capt. SuiRLBY—*' Thank the Lord." (To the 
priiM>ner) " Jim, don't you pay it, if you have to rot in 
sUbL" 

At a subsequent date similar proceedings 

were taken against other members of the Army, 

and '< Capt." Shirley was fined $5 or one day in 

gaol, and Addie Ann Parson $10 or one week in 

gaol, for playing flutes, drums and trumpets on 

the streets contrary to the by-law prohibiting 

unusual noises. 



ESCHEAT, 

The Judicial Committee of the Privy Council 
have given judgment in the Mercer case in 
favour of the Province of Ontario, thus settling 
the important principle that it is the Provincial 
and not the Dominion Qovemment which suc- 
ceeds to the estates of persons dying intestate 
and without heirs. The case arose out of the 
death in 1871 of the late Andrew Mercer, who 
died intestate and without heirs, and left a 
large amount of real estate. The property was 
taken possession of by the late Attomey-Qeneral 
Macdonald on behalf of the Province, but every 
facility was, during an interval of several years, 
afforded to claimants in Canada and England to 
make good their allegations of relationship to 
the deceased. Amongst them was one who 
claimed to be his son, but who was unable to 
establish his legitimacy to the satisfiu;tion of 
the Courts. 

In the absence of heirs-at-law the real property 
left by Mr. Mercer at his death escheated to 
the Crown, and in 1878 application was made 
by the Attorney-General of Ontario, represent- 
ing the Crown, to the Court of Chancery, fiir an 
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order patting him in posnemion. Mr. Andrew 
F. Mercer and the other defendants who had 
taken posMMion of the landp, disputed the 
title of the Province and demurred to the action, 
and the demurrer was overruled by the Tice- 
Chanoellor. The decision of the latter was 
appealed against on several grounds, the one of 
greatest public interest being the plea that 
if Mr. Meroer had really died intestate and 
without heirs, and if his property had on that 
account really escheated to the Crown, it should 
revert to the Dominion of Canada and not to the 
Province of Ontario. This plea was rejected by 
the Ontario Court of Appeal, which decided 
unanimously that real property escheating to 
the Crown should revert to the Province and 
not to the Dominion. Previous to the date of 
this judgment the Quebec Court of Queen's 
Bench had unanimously decided the same poill 
in the same way. (See Church v. Blake^ 2 Q.L.R. 
236.) The judges who decided the Mercer 
cataio in appeal were the late C. J. Moss and 
Justices Burton, Patterson and Morrison. 

The Mercer case was carried to the Supreme 
Court on appeal from the decision of the Ontario 
Court of Appeal, the very first ground being the 
one already referred to, that "lands in the 
Province of Ontario escheat to Her Majesty 
representing the Dominion in right of her 
royal prerogative,** and that the Dominion 
Government) and not the Ontario Oovemment, 
should take possession. In a very elaborate 
judgment, Chief Justice Ritchie went thoroughly 
into the whole question of prerogative, holding 
that the lieutenant-governor of a province, for 
certain purposes, represents the Queen, and that 
as the Crown lands were at Confederation 
assigned to provincial management and con- 
trol, such of these lands as might afterwards 
escheat to the Crown should remain under the 
same management and control. Mr. Justice 
Strong concurred with the Chief Justice, but as 
Justices Henry, Foamier, Taschereau and 
Owynne took a different view, the judgment of 
the Ontario Court of Appeal was reversed. 

The Ontario Government carried the case on 
appeal to the Judicial Committee of the Privy 
Council, and it was argued before that Court on 
the 7th instant. Judgment has now been given, 
reversing the decision of the Supreme Court of 
the Dominion, affirming that of the Ontario 
Court of Appeal, and declaring by implication 



that escheated lands in any provfaoe revert to 
the provincial and not to the Dominion Govern, 
ment. A great deal of interest was taken dur- 
ing the progress of the case in the Canadian 
Courts by the Government of Quebec, which 
requested and was allowed the privilege of 
being represented by counsel during the aign- 
ment before the Supreme Coort. The case will 
be found in the 5th Sup. Ci. Bep. Canada, pp. 
538-712. 



NOTES OF GASES. 

SUPERIOR COURT. 

SwBBTSBUBOH, July €, 18S3. 
Before Bucuanaji, J. 

DUGBBHIBB V. DUOBBMIBH. 

Nullity qf contract extorted by threeOs — Feetr aad 
violence — Aeguieteemee. 

An obligation extorted by violence u mdlf andpojf- 
mente made to and received by the party teek- 
ingfor the nullity qfan obligation by tuU m 
Much grounds is not an acguieecenee. 

The defendant mortgaged certain property 
to the plaintiff, the amount of which was to be 
paid in butter tubs in monthly paymtnteL 
Shortiy afterwards defendant sold the property 
to one J. B. Fregeau with faculty de riwyh*,, bat 
making no mention of plaintiffs mortgage. 
Fregeau discovering this, with the aid of de- 
fendant and his son Louis, — to compel plaintiff 
to give him priority upon the land— threal- 
ened to prosecute plaintiff criminally for bar- 
ing forged the name of defendants son Loais 
to a promissory note. Yielding to this threat 
which was made under circumstances andbj 
the aid of accessories calculated to more ef- 
fectually intimidate him, the plaintiff signed 
the discharge and .accepted a new obligatiofi 
from defendant by which the monthly pay- 
ments of butter tube were to continue until the 
claim was extinguished. 

Within a few days thereafter plaintiff mtA 
to.resiliate the discharge and obligation on tfa« 
alleged ground of violence, by which his c(«- 
sent thereto had been extorted. By one of the 
defendants pleas, and the only one on which b« 
relied, he set up certain amounts in oompenar 
Uon and payment, alleging that the reception 
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of tlkofle Ainoants by plaintiff was an acqaie»- 
cence and oonfinnation of the discharge. 

The Court held that aoooiduig to the proof 
the consent of plaintiff was extorted by violence 
and fear ; and as to the question whether " the 
payments receiyed by plaintiff constituted a 
legal confirmation of the voidable acts," made 
the following observations: — <*The payments 
made are established by the plaintiff when ex- 
amined as a witness by defendant He is asked, 
when did defendant make the first pajrment of 
taba on the obligation impugned. < Answer. In 
the month of November, 1879.' This was sub- 
sequent to the bringing of the suit, and there 
are payments made afterwards and accepted by 
plaintifC I do not examine closely the extent 
of the proof of the sums set up in compensation, 
for compensation cannot have the effect of ac- 
quiescence which in certain circumstances pay- 
ment has. An entire payment^ of course, would 
extinguish plaintiff's interest and the suit ; but 
it is not contended in the pleadings that the 
entire amount is extinguished, for by his plea 
the defendant says that he is ready and willing 
to continue his payments, clearly negativing 
the idea that the plaintiff was without interest 
in the suit as having been paid. Did the ac- 
ceptance of those payments cover the nullity 
in the obligation and confirm it? By Art. 
1 2 14 of our Code it is said the act of ratification 
or confirmation of an obligation which is void- 
able does not make proof unless it expresses 
the substance of the obligation, the cause of its 
being voidable and the intention to cover the 
nnllity. This evidently contemplates written 
proof, and says nothing as to acts done from 
which ratification might be implied. The ab- 
sence of legislation on that point is to be no- 
ticed when we consider this article in connec- 
tion with Art: 1338 of the Oode Napoleon and 
which is referred to by the codifiers in Art. 
1214. The article of the Code Napoleon reads 
as follows : " L'acte de confirmation ou ratifica- 
tion d'nne obligation centre laquelle la loi ad- 
met I'action en nullit6 ou en rescisioQ, n'est 
valable que lorsqu'on y trouvc la substhnce de 
cette obligation, la mention du motif de Paction 
en rescision et Pintention de r^parer le vice sur 
lequel cette action est fondee. 

A d6&ut d*acte de confirmation on ratifica- 
tion .11 suffit que Tobligation soit exScut^ vo- 
lontairement aprte V^poque & laquelle Tobliga- 



tion pouvait €tre valablement confirmee on 
ratifi6e." This last paragraph has not been 
adopted in our Code. 

Pothier on Obligations, Vol. 1, No. 21, says: 
<< Que si, depuis que la violence a cessd, 11 a op' 
prouv6 le contiat soit express6ment soit tacite- 
ment en laissant passer le temps de la restitu- 
tion qui est de dix ans depuis que la violence 
a cess^, le vice du contrat est puigS." So that 
under this authority there must be express re- 
cognition to be valid. 

Story on Contracts at Sec. 404, says, «a con- 
tract made under duress may be ratified either 
by an express confirmation or by acts from 
which a ratification will be duiineily implied, '> 
the word <* distinctly '* evidently showing that 
the recognition must, to some extent, be ex- 
press, and thus agreeing with our law on the sub- 
ject. 

The payments accepted of by plaintiff cannot 
be said in any sense to mean expreitiy or dUtineil/y 
that the plaintiff ratified the impugned acts 
and intended to renounce what he was actually 
carrying on at the time, his action en nul- 
lit£. These acts certainly must have the qua- 
lities and character required by Art. 1214 in a 
written act, and must, as therein is required, be 
express or lead to the absolute presumption of 
the intention to cover the nullity. These pay- 
ments when received were not accompanied by 
any declaration by plaintiff of such intention, 
and there is no absolute presumption leading 
that way, the presumption in fiict being that 
he was only taking what was owing to him. 
See Laurent, Vol. 18, p. 633. The contract 
here may have been in part materially executed 
by the payments, but I see no facts revealing 
any certain or express intention to cover the 
nullities, and the reception of the partial pay- 
ments is not in any manner inconsistent with 
or destructive of the plaintiff^s persistence in 
his right of rosiliation. I have, therefore, come 
to the conclusion that plaintiffs action should 
be maintained. 

Judgment fOT plaintiff. 

T. Amyrauldj for plaintiff. 
Jno. F. NayeSf for defendant. 
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SUPBBIOB COURT. 

UoNTRiAL, July 5, 1883* 
Be/on ToBiuircB, J. 
Tbi HooHiLAOA Mutual Fim Insurajioi Co. y. 

LlFIBVHI. 

Mutual Inturanee — lAahUUy t^ membert — Compen^ 

tatum. 

PeriOfu who become membert of a mutual ineuranee 
eompansf and pay premiums under 40 Viet, e. 
72, tee. 36, are liable as member for assets- 
ment /or losses. 

Arrears ^Dirtciors'/ees eannot be offered in eompen- 
saUon <^ an assessment to meet specific losses. 

The demand was to recover the sum of $139|- 
70 as assessments made upon the defendant as 
member of the company under policies num- 
bered 386, 501, 918. 

The defendant pleaded that he was not liable 
as member, havinK insured on the cash princi- 
ple, and not on the principle of mutuality. 2nd. 
That there had been no losses. 3rd. That policy 
354 had been transferred by him to Jeremiah and 
Patrick Foley with consent of the company on 
the 15th May, 1877, and policy 601 had been 
transferred by him to Adolphe Roy with its con- 
sent on the 2nd August^ 1878, and he could not 
be liable for losses subsequent to these dates on 
these policies. 4th. That the company owed him 
$112.50 for director's fees, and there was com- 
pensation for so much. 

PsB Curiam. The plaintiffs were incorporated 
under C.8.L.C. cap. 68, and section 6 says that 
the insured shall be members. Sec. 24 provides 
for assessments on members for losses. The Act 
40 Vict, c. 72, changes the name of the corpora- 
tion (sec. 1), but says that it shall not be a new 
coiporationi- Sec. 3 provides ior the admission o^ 
persons insured who shall have the same rights 
and be subject to the same liabilities as other 
members. Sec. 35 provides for cash premiums. 

There is nothing to li mit or terminate the lia- 
bilities of persons insured. These are liable as 
members. Iiefebvre was insured when the loss 
occurred for|rhich the assessment is made, and 
he must pay his share. 

As to the plea of compensation, the counsel 
for plaintiff contends that the Directors' instruc- 
tions to the Secretary to compensate pro tanto the 
claims against Directors by their fees for atten- 
dance at meetings could not legally apply to a 



case like the present, where the only soms de. 
manded from the director are assessed ibr the 
payment of specific losses, and not a penny assesB- 
ed for general purposes. To allow compenntkn 
here is to make the few sufferers, to pay whom the 
assessments sued for in this canae wore made, 
pay out of their special assessments^ and neces- 
sarily in deduction of their claim,the whole of the 
defendant director's fees, which he ia without 
excuse for not assessing for, while the company 
was running. I am with the plaintiiF ni ihis 
pretension, and conclude that the pleas flhoald be 
overruled, and the plainttfT should have judg- 
ment for $139.70. 

Trenholme J* Taylor for plaintiff. 

Pagnuelo J* St. Jean for defendant. 



SUPERIOR COURT. 

Montreal, June 28, 1883. 
Brfore ToRRAHCi, J. 
MoRiN V. Brrobr et al. 
Patent — It^frinffemenL 

This was an action of damages against the 
defendants for alleged infringement of plain- 
tiff's rights as inventor of a new key for water 
taps or cocks, to open and shut in their boxes 
the cocks with double or multiplied openings 
without possible mistake. Plaintiff obtained 
on the 2nd October, 1879, letters patent voder 
35 Vic. Cap. 26, Can., protecting his InTenUoiL 
He complained that the defendants in July, 
1879, proposed to buy his invention and bor- 
rowed the model and plans, and the written 
explanations in connection with the same, and 
used the invention without his consent. The 
demand was for an injunction against the 
defendants, forbidding them to use the inven- 
tion, and for damages. The defendants pleaded 
that the system of stop cocks and keys naed by 
plaintiff, and described in his souadled inven- 
tion was not new and had been in use for a 
great number of years, that it was to be found 
in the letters patent granted to one Charles B. 
Dickson, in the United States, on the 21nd 
February, 1876. 

Pbr Curiam. First in order, I should di^MJse 
of the Dickson patent. Looking carefully at 
the specification accompanying this patent^ I 
have not any hesiti#on in saying that it is 
different from the paMnt relied upon by the 
plaintiff. That is my conclusion nnhesitst- 
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lagly on a carefU examination of the Dickgon 
patent^ and my conclndon is corroboTated by 
the eridence of witnesses for the plaintiff. Then, 
as to flie inyention claimed by plaintiff for 
which he has secnred a patent^ the chief 
merit i4>pears to be a cock with a conical- 
shaped head upon which fitted a conical shaped 
key. By means of it a cock out of sight under- 
gTomid could he opened or nhut at will, so as 
to distrihute or shut off the supply of water 
famished to houses on a street. And it Is not 
necessary to enter into the house in order to 
know whether the water is on or off in the 
house . None of the other inrentions exhibited 
by the defendants, and relied upon by them to 
defeat the demand of plaintiff, work in the same 
way to produce the same result. I am satisfied 
with the evidence of Mr. Bradley among 
oibeis on this ]>oint. Plaintiff explained his 
plan to defendants, supplying them with draw- 
ings and model. It was communicated to Mr. 
Beaodiy, the engineer employed by defendant, 
and the apparatus prepared by him for the 
defendants had the conical peculiarity of plain- 
tifPs invention, and Beaudiy examined as a 
witness says that the conical shape came either 
oat of his own head or from the plaintifTs 
plans. Plaintiff wrote to defendants that they 
might Qse his inyention for a sum of $300, but 
they declined the offer. Nevertheless they 
used the invention. The evidence of Gidney, 
Duncan, Smith and Desbarats is clear on this 
point. The Court therefore holds that the 
claim for damages is proved, and these are 
ai the sum of $500. 
Ptrras ^ Co., for plaintiff. 

J* Co., for defendants. 



TEXAS COURT OP APPEALS. 

WooLRiDQB V. Stats. 

Verdiel-^Mutpellinff. 

A 9erdkl m iheu wordt^ ^'TTe, the Jury, find the 
d^endant guiUy qf murder in the ^fiet ' degree, 
and ateeae hia punUhment at death, is a 
ftutlitu 

Whitb, P.J. On the night of the 11th 
Augosti 1882, Antone Boerich was assassinated 
at his home in Fayette county. Appellant and 
one Nathan Stevens were jointly indicted for 
the murder. On the 25th of November, appell- 
ant was alone placed upon trial, and the result 



was his conviction of murder in the first degree, 
with the penalty assessed at death. From this 
Judgment of conviction he appeals to this 
Court. Several supposed errors are complained 
of as grounds for a reversal of the judgment, 
the most important of which are : 1. That the 
Court erred in overruling his application for a 
continuance. 2. Error in refusing to give in 
charge to the jury special instructions requested 
in behalf of the defendant upon the law of 
circumstantial evidence, and, 3. Nullity of the 
verdict rendered by the jury. • * • Under all 
the circumstances shown by the evidence be- 
fore us, it is neither credibly true, nor probably 
true, that he was present at the church and 
conversing with the absent witness when the 
deed was committed, and so believing we can- 
not say that the action of the Court in over- 
ruling the motion for a new trial, so fiur as it 
rested upon this ground, was erroneous. 

Nor did the Court err in refusing to give the 
requested special instruction upon circumstan- 
tial evidence in charge to the jury. There 
could be no more positive and direct testimony 
than that of the murdered man's wife as to the 
identity of the defendant, and the fact that he 
fired the fiital shots which deprived her hus- 
band of his life. This was the main fisct, and 
the circumstantial evidence adduced was con- 
sistent with and only in corroboration of it. 
We come now to the consideration of the ob- 
jections urged to the sufficiency and validity of 
the verdict. It is in these words, viz. : " We, 
the jury, find the defendant, Ben. Woldridge, 
guilty of murder in the fiti degree, and assess 
the punishment at death." 

Instead of the word « first," the jury have 
used the word « fist,*' or in spelling the word 
« first," have omitted the letter « r." This is 
the error contended for, e.g., that the jury have 
not found defendant guilty of murder in the 
first degree, and that consequently the judg- 
ment rendered was not warranted, nor is it 
supported by the verdict. Defendant presented 
the insufficiency of this verdict as one of the 
grounds of his motion for a new trial, which 
was overruled. 

A most serious question is here presented, 
and no case directly in point has been found 
in our own, or the decisions of other courts of 
the countiy. We must determine it by a fiiir 
and proper construction of our statutes relating 
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to the subject matter by analogies diawn from 
well-settled principles of the law. It is to be 
particnlarlj noted that here we have no case of 
the misspelling of a word. The word used is 
'<fist)" is properly spelled ^^fist^" and is a word 
as well defined and as well known to the Eng- 
lish language as any other word in common 
use. It is further to be noted that this word 
« fist " is not, and cannot, by any contortion of 
pronounciation, be made to sound like the word 
<< first," and consequently the well-recognised 
doctrine of idem tonans is not applicable, and 
must be eliminated from the discussion. 

Now, what are the statutory and legal rules 
with regard to verdicts? * * * As seen it is 
expressly declared that << the verdict in every 
criminal case must be general.'' What is 
meant by this 7 Simply that the verdict must 
find generally that defendant is '< guilty " or 
<<not guilty." Every verdict must ascertain 
and declare one or the other of these general 
issues — issues general, because involved in all 
criminal casea Beyond this general feature of 
the verdict, in each particular case the evi- 
dence may be said to be quasi special, to the 
extent that it declares the special plea 
of defendant (when interposed) "true" or 
" untrue," whenever it assesses a punishment, 
or in a prosecution for an ofiTence consisting of 
different degrees, where it acquits of the higher, 
and findfl an inferior degree. • * • 

So, then, it appears that with regard to mis- 
demeanors and ordinary felonies, there are 
certain matters which the verdict must also 
specifically declare, and which, if not declared, 
cannot be cared by intendment, inference, or 
necessary deduction. And it will be seen that 
these matters which are incurable if not found, 
and incapable of explanation if not certainly 
and explicitly found, are all those which by law 
are specifically and exclusively confided to the 
jury, and to them alone, and in so far as they 
are thus confided the verdict will be, and must 
be, treated as special with reference to them. 

Now, let us see what differences, if any, exist 
in the rules above noted and those applicable 
to murder cases. At the very outset of the 
investigation we are met with the statute which 
declares that « if the jury shall find any person 
guilty of murder, they shall also find by their 
verdict whether it is of the first or second 
degree ; and if any person shall plead guilty to 



an indictment for murder, a jury shall be sum- 
moned to find of what degree of murder he is 
guilty, and in either case they shall also find 
the punishment." Penal Code, art. 607. Lan- 
guage cannot well be stronger or more impera- 
tive. ''They shall also find by their verdict 
whether it (the murder) is of tlie first or 
second degree." * * * All the authorities in 
our State (except Holland v. StaU, 38 Tex. 474, 
which has been overruled) hold, as in Buster's 
case, that in a murder trial the verdict of con- 
viction must specify the degree. Clark's Crim. 
L. 214, note "Verdict." 

In all the other States where the statute 
requires that the verdict shall find the degree 
in murder cases (with the exception of New 
York alone) a similar construction has been 
adopted to that enunciated in Buster's case, aa 
above quoted. Mr. Bishop says : '* The view 
sustained by most of the authorities, and prob- 
ably best in accord with the reason of the thing, 
is that the legislature meant by this provision 
to make ^sure of the jury's taking into their 
special consideration the distinguishing features 
of the degrees, and passing thereon. Hence, 
this provision is in the full sense mandatory, 
and unless they find the degree in a manner 
patent on the foce of the verdict, without help 
from the particular terms of the indictment, it 
is void. • • • 

When we apply these plain and well settled 
rules to the verdict before us, what is the in- 
evitable conclusion which forces itself upon ua 
as to its insufficiency measured by analogy 
with these standards of the law 7 Have the 
jury found the defendant guilty of murder in 
the first degree 7 To enable us so to hold we 
must strike from the verdict a word which they 
have plainly spelled — a word in everyday use 
in our language — and substitute in its place 
another and entirely different word, which we 
only infer they must have intended instead of 
the one they have used. Can we do this 7 If 
so, then we can take the same liberty with any 
word used. If courts can be allowed to in- 
dulge in such reference and intendments in 
cases involving the life and liberty of the 
citizen, then why have the inestimable right of 
trial by jury at all ? If the Court can substitute 
a verdict which the jury have not found, or 
find one, when they have found none at all, 
then why have a jury ? If the jury are required 
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to declare the issaes found in their verdict, then, 
anlesB the issiles are found by them the verdict 
U not theirs. There must be no doubt, to be 
supplied by mere intendment or inference, when 
the life of H human being is dependent upon 
it. I'his Court will not assume such respon- 
Fibilitv whilst the law fixes the determination 
of the issue alone in the breasts and consciences 
of the twelve jurymen of the country. We 
may be satisfied of defendant's guilt in the 
first degree and we may be satisfied the jury so 
intended to find, but until they have so ex- 
pressly found, we cannot give our sanction that 
human life shall be taken whilst there is any 
uncertainty with regard to it. The jury have 
not expressly found it in this case. Their 
verdict is not only uncertain but unintelligible 
and senseless. Even idem sonasu will not aid it. 
It finds defendant simply guilty without finding 
the degree, and such a verdict, by all authorities, 
is held insufficient. 

But it may be said the verdict ought to stand, 
because when the jury brought and returned it 
into court, it was evidently read ** first decree " 
by the clerk, and assented to by the jury as 
thus read. It seems they have some such rule 
of receiving and construing and doctoring up 
written verdicts over in Louisiana, but the 
reason why they assume such authority in that 
state is stated in the case of State v. Rossj 32 
La. Ann. 854. In that case it was held that 
the verdict of the jury is not illegal and null, 
because written << guilty without capitel par- 
niith," when read aloud and distinctly an- 
noanced by the clerk as ^< guilty without 
capital punishment. " Besides the law does not 
require, even in cases of capital punishment, 
that the jury should reduce their verdict to 
writing. Here, as we have seen, the verdict 
must be in writing, and the Louisiana rule 
cannot be Invoked. 

In conclusion, we hold that the verdict in 
this erase is a nullity — the jury have not found 
the degrte of murder of which defendant was 
guilty. This the law requires they shall do. If 
defendant is to hang, let him hang according to 
law I * * * Because the verdict in this case 
is insufficient, and does not support the verdict 
rendered, the judgment is remanded for a new 
trial. 

Reversed and remanded. 



UNITED STATES DECISIONS. 

Burglary — Evidence — Oood Gharaet^, — On a 
trial for burglary and larceny the court charged 
thus: << However good a man's character may 
have been in the past, il the proof is clear and 
convincing — ^that is, convincing of guilt — it 
would be the duty of the jury to say so. Good 
character helps where the proof is doubtful or 
uncertain, or when there is reasonable doubt of 
the guilt of the party ; but when this does not 
exist it becomes the solemn duty of the jury to 
say, if they believe it^ the word < guilty.' " An 
accused party who is of good reputation is en- 
titled to the benefit of it in all cases. People 
V. Garbutt, 17 Mich. 9; Remsen v. People, 43 
N. Y. 6; Stoner v. People, 56 id. 515; State v. 
Patterson, 45 Vt. 308; Williams v. State, 52 Ala. 
41 ; Harrington v. State, 19 Ohio St. 269 ; Silvus 
V. State, 22 id. 90; State v. Henry, 5 Jones (N. 
C), 56; Eestler v. State, 54 Ind. 400. But the 
trial judge gave no instruction to the contrary 
of this ; he merely told the jury that if the evi- 
dence was convincing beyond a reasonable 
doubt^ it was their solemn duty to convict not- 
withstanding the good reputation. This was 
correct Michigan Supreme Court, Feb. 27, 1883. 
People qfJUichiffan v. Mead. Opinion by Cooley, J. 

Larceny — Convertion of horee hired noi. — If a 
person hire a horse with a bona fide intention of 
returning it, a subsequent conversion of the pro- 
perty is not larceny, but may be evidence of an 
original felonious intent. But a subsequent 
conversion of the property merely may not be 
sufficient evidence of such an original intent. 
In Rogina v. Brooks, 8 Car. k P. 295, it is held 
that the subsequent offer to sell the property 
was not considered sufficient evidence of the f e- 
lonious hiring or taking in the first place, unless 
from the circumstances it appears that the hir- 
ing was only a^retext, made use of to obtain 
the property for the purpose of afterward dispos- 
ing of it The law applicable is as well stated 
in Semple's case, 2 East, P. C. 691, as in any 
which can be found in the books : <<It is now 
settled that the question of intention is for the 
consideration of the jury, and if in the present 
case, the jury should be of opinion tliat the 
original taking (of the property) was with the 
felonious intent to steal it, and the hiring a 
mere pretence to enable him (the prisoner) to 
effectuate that design without any intention to 
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restore it or pay for it, the taking woald 
amoaat to a felony ; but if there was a 6011a fidi 
hiring and a real intention of returning it at 
that time, the subsequent conversion of it could 
not be a felony." See also Pear's case and 
Charles Wood's case, id. The principle is more 
briefly stated, id. 665 : »If it be proved that 
there was no trespass or felonious intent in 
taking the goods no subsequent conversion of 
them can amount to a felony." Wisconsin 
Supreme Court, April, 4, 1883. HiU v. SiaU of 
WUeonsin^ Opinion by Orton, J. 



SUPREME COURT DECISIONS, 
To the Editor of the Lkoal News : 

Sir, — Uniformity of jurisprudence was desired 
and no doubt looked for in the creation of the 
Supreme Court, primarily of course in so much 
of the general law as was applicable to all the 
Provinces. 

With regard to the peculiar systems of each 
separate Province, it could be only hoped for 
through a careful study by the judges of that 
Court of the systems prevailing in each Pro> 
vince and a reasonable deference to the opinions 
of experienced judges in the administration of 
these systems in the respective Provinces. 
The experience of the past develops points of 
weakness in the system adopted for our Sup- 
reme Court. 

A case comes up for decision from the Pro- 
vince of Ontario involving a most important 
principle of law applicable to all the Provinces. 
The judges of the Supreme Court find them- 
selves equally divided in opinion. The origi- 
nal judgment is in consequence confirmed. A 
similar case comes up from the Province of 
Quebec, decided in quite the opposite sense^ 
and on the same division of opinion of the 
judges of the Supreme Court, the original 
judgment in the last mentioned case is also 
confirmed. The result is, one jurisprudence 
for Ontario and the opposite of it for Quebec. 

Now this palpable anomaly might be quite 
the reverse of what it seems if its action was 
to support the law peculiar to any particular 
one of the Provinces, as for instance our own 
Province of Quebec where the civil law system, 
founded on the Roman law, prevails in contra- 
distinction to the common law of England 
introduced into other of the Provinces. But 



let us see what takes place in practice in this 
last class of cases. A case cotnes up from 
Quebec depending for its decision on the law 
peculiar to that Province. It has perhaps all 
the judges of that Province who could sit^ in its 
favor, or, it may be, with one exception as hss 
happened lately. The judgment is upset in 
the Supreme Court by a bare majority out of 
five, that majority perhaps composed of judges 
taken from the other Provinces, or perhaps in- 
cluding one judge from Quebec. It can scarcely 
be expected that confidence can be inspired bj 
such decisions. One precaution the Supreme 
Court itself might take in such cases which is, 
never to decide any such without having a fall 
court of six judges, and to see that in the nom- 
ber the two appointed from the Province of 
Quebec were included. The inaportaiice of 
these points must be acknowledged by all ob- 
servers. C. 



GENERAL NOTES. 

It would seem that the law is already strinseoi 
enough against inn-keepers, but in Wkiit r. SkuA* 
15 Vroom, 106, they arc held to be insureis of the 
persons of their guests against kidnapping! It i< 
there said : ** By tho oommon law, an inn-keeper is 
bound to receive a guest and the goods he bring? 
with him in the ordinary way> and is liable for their 
value in ease they be stolon."— J^flkmif Law Jotofn^ 

Two reoent cases before the Court of daims. V»» 
Hqffman v. The Untied Stait*, and The Mamkatta» 
Savin(f9 ItutiiuHon v. T%e mma, involved an imp(»taDt 
question. Certain coupon bonds of the United StM^, 
known as Five>TwentieB, on their face payid»le July 1« 
1885, had been " called ** for redemption by the Secre- 
tary of tho Treasury, in conformity with their tenns 
and statutes in that behalf, and had become redeem- 
able under these calls, when they we re stolen from the 
Savings Institution, and afterwards bought for fall 
value, in entire good faith, with due care and witboat 
notice, by Von Hoffmui. The sole question wait, 
whether these bonds which, in the abeence of a 
call for redemption, did not mature until 1S8S, 
did, by reason of the call, become overdue paper, 
which Von Hoffman took subject to any defects of 
title, and to the paramount rights of the true owner. 
In an opinion of great clearness, Chief Justiee Dnke 
distinguishes this class of bonds, redeemable before 
their face maturity at the maker's pleasure, from 
ordinary commercial paper, whose date of paymrat is 
absolute upon its face, and reaches the oonelnsioo that 
the bonds in question did, in law, mature <ki the day 
when the holders had the right, in pursuance of the 
Secretary's call, to receive payment ; and that who- 
ever bought the bonds thereafter took them as overim 
paper, with only such title as the vendor had, and 
liable to have such title disputed and suooessf ully uB' 
peaohed.—.ilnmeaR Xoao Reoiew. 
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JUDICIAL CHANGES, 

Au Act to amend the Act relative to the 
«viistitatioQ of the Superior Court, 46 Vic, 
Oa(>. 13 (Quebec), came into force on the Ist 
May, by proclamation of the Lieutenant-Gov- 
iinor ui Quebec, d&ted 11th April, 1883, pub- 
li^bed in the Quebec Official GazeUe, of 17th 
April, 1883. Bj this Act the number of judges 
rt>ideut in Montreal was fixed at eight. 

Bj an Order-in-Oouncil passed at Ottawa by 
the Dominion Government, of date 23rd June, 
H83, Mr Justice Mathieu, previously resident 
in the District of Joliette, was removed to Mon- 
treal as the eighth judge. 



HUSBAND AND WIFE. 

A recent decision of the Court of Session in a 
cat^e of Thompson v. Thompson^ affords in rather 
a new direction, an illustration of the change 
which is coming over the relation of husband 
and wife in the eye of the law. We have not the 
full facts of the case before us, but so far as we 
understand it was an application by the wife 
for the allotment of a sum of money in the 
name of aliment for her child and expenses 
of her own case. The application was refused, 
L4)rd Fraser, in giring judgment resting his 
decision on the ground that the principles 
t-Ktablished in the last Married Women's^ro- 
perty Act involyed a modification of the prac- 
tice of the courts in respect to alimony. << I 
have come to the conclusion," his Lordship is 
reported to have said, <* that in consequence of 
the recent Married Women's Property Act a 
wife in an action of divorce must in future 
litigate at her own charges like any other liti- 
;::tnt A woman can now carry on business like 
b(T husband, and earn her own livelihood like 
him, and there is therefore no ground for 
mxisience on the rule which formerly prevailed, 
and which has worked practical injustice in a 
^cat many cases.*' Without knowing precisely 
the circumstances before the court, it is im- 
poissiblc to estimate the full eflfect of the above 
language. It is clear, however, that his Lordship 
regards himself as enunciating to some extent a 



new principle, and the point is one which is 
likely sooner or later to occupy the attention 
of the English courts. So far as we are aware, 
it has been the practice in Scotland, as well as 
in England, to take into consideration any ex- 
isting income of the wife, whether arising from 
her own exertions or from other sources, in allot- 
ting alimony pendente lite. But to make allow- 
ance for the mere capacity of the woman to earn 
her own living, if that was the point decided by 
Lord Fraser, is, we believe an innovation on the 
existing practice in Scotland, and, except in 
very exceptional cases, in England also. At 
any rate. Lord Eraser's language shows the very 
unexpected ways in which the Married Women's 
Property Act from time to time operates. 
The Act is indeed a double-edged tool, and the 
above is only one of the many cases which have 
recently proved its capacity for catting in 
either direction. — Lifw Times (London.) 



HOTES OF CASES. 



SUPERIOR COURT. 

MoNTKKAL, June 16, 1883. 
Before Raimvillb, J. 
Ross et al. v. O'Lbary and O'Lbaby, petitioner. 

Contempt — Impriaonment. 

Held, that a per ton over 70 years of age is not ex~ 
empt/rom imprisonment Jor contempt of Court. 

The judgment is as follows : — 

<< La Cour apris avoir entendu les parties par 
leurs avocats contradictoirement sur la requdte 
produite le 4 juin courant par le dcfendeur pour 
le faire mettre en libcrte, examin6e la proce- 
dure et les pieces produites, et la preuve, et d6- 
liber6; 

^ Attendu que par sa requite le dit requerant 
all^gue que Ic 20 aodt 1882, il aurait 6te arrSt6 
en vertu d'un bref de capias cmis en cette cause, 
lequel capias a 6tc contesto par le dit defcndeur 
requerant, et maintenu ^lar jugement de cette 
Cour rendu le 30 novembre dernier ; que quel- 
ques jours apr^s un bref do saisie-arrSt aprds 
jugement aurait 6te emis contre le dit dcfendeur 
ii la poursuite du demandeur ; que sur une riglo 
^mise en cette m6me cause et d6clar6e absolue, 
le dit requerant a 6t6 condamn6 ik dtre empri- 
sonne dans la prison commune de ce district 
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jusqu'^ ce qu'il a pay6 la somme de $265.16, et 
qu*eD vertu d'un mandat d'arrestation 6mi« 8ur 
la dite rdgle le dlt requorant aurait et6 incar- 

" Attendu que le dit requorant all^gue qu'il 
est dge de plus do soixaiite-dix ana, 8a voir de 
Boixante-treise ans, et qu'il a droit en conse- 
quence d'obtenir sa liberation ; 

" Attendu qu'il all^gue en outre que le dit 
mandat d'arrestation est irregulier et illegal eu 
autant qu'il a 6t6 cmis pour un moutant plus 
considerable que oelui pour lequel il a etc con- 
damnd; 

"Gonsidcrant quo le dlt requ6nint a prouvo 
qa4I est ^e do plus de soixauto et dix ans, 
mais consid6rant que la dite r6gle a ete dmise 
parceque le dit requorant s'otait rendu cou- 
pable de mdpris de Cour eu divertissant et ca- 
chant ses effets pour en empocher la saisie ; 

*< Considerant que les dispositions de I'urticle 
793 du Code de Procedure Civile sont tiroes du 
chapitre 87 dos tttatuts Refondus du Bas Canada, 
lequel ne s'applique qu'ii I'incarc^ration en 
vertu d'un capias, et qu'interproter lo dit article 
de mani6re k donner droit k toutes personnes 
Agces de plus de soixante-dix ans de se liberer 
mdmes quand elles auraieut 6t6 cmprisonnees 
pour in6pris de Cour, serait contraire k la justice 
et mettrait les tribunaux dans I'iinpossibiiite 
de fidre ex6cuter lours ordres ; 

<< Considerant que le requ6rant n'a pas prouv6 
les autres allegations de sa dite requite ; 

*< Rejette la dite requete avoc d6pens distraits 
k Maitre J. P. Cooke, avocat des demandeurs." 

P, B, LaoioUtUf for petitioner. 

J. P. Cooke^ for plaintifb. 



COUR SUP^RIKURE. 

MontbAal, 30 Novembre 1882. 
Coram Papinbau, J. 
Livuf y. Traham. 
PcuvoiT9 du ttUeur, 
Juoi : — Que le tuUur ne peul /aire commerce pour 

et au nom de eon jnipiUe. 

Que le mineur pour ^chopper d la reeponeabiiiU de 

eee aeiee de commerce peul ein^ment en plai- 

der la nuUitS eane alUguer el prouver lesion. 

Dame Adeline R6becca Rousseau, cpouse s6- 

par6e de biens du d6fendeur, faisant de son vi- 

yant commerce k Nicolet sous la raison sociale 

de " Trabam & Cie." 

A sa mort, le defendeor fut nomm6 tnteur k 



son eniant qui h^rita du ionds de commerce de 
sa m6re. Le defendeur oontinmi le commerce 
pour et au nom de son enfant mi near, achetant 
ici au comptant, Ik k crddit, on reglanl par 
billet promissoire signe H. Traham, tiiiear. 

La presente poursnite etait poor un de ca 
billets et pour marchandises vendoes et livrees 
pour ce commerce. 

Le defendeur plaida qn'il n'ayait qn'on poa- 
volr administratii, que le commerce o'Mait pap 
un acte d'administraiion, et qae les billets pro* 
missoires qn*il avait donnc comme I'acfaat des 
marchandises fiiit par Ini etaieut nuls. 

Pbb CoRiAM . " Considerant qa'il est proiiTe 
que le montant du billet en question en oette 
cause a etc donne pour la balance du prix de 
certaines marchandises vendnes et livrees par 
les demandcurs au dctendeur es qnalite de to- 
teur 2i eon enfant mineur age de moins de quatitf 
ans, lorsqu'olles ont et6 alusi vendues ; 

*< Considerant que le tuteur n*« en verto de 
la loi qu'un pouvoir d'administFattoa sur \v6 
biens du mineur, et qu'il n'a pas le droit defiun* 
le commerce pour son enfant mineur etan nom 
de ce dernier ; 

« Considerant que le defendeur e«-qualitc en 
achetant des domandeurs les marchandises en 
question dans cette cause k credit, pour les iv- 
vendre ensuite, non-seolement a fiut un acte 
dopassant les homes de Fadmiiiiatnition d'nn 
tuteur, mais quMl a contrevenu indirectement a 
I'article 279 du Code Civil ; 

<< Considdrant que ta vente Isite par les dt^ 
mandeurs au defendeur es-qualit6, aoos les t ir- 
Constances, n'est pas l^galemont une vente fiaite 
au mineur qu'il ne reprcsenlait pas, et qn elle 
est nuUe quant k ce dernier, et qa*en pareU cae 
le mineur n'a pas besoin de pronyer lenoo ; 

« Considerant que le tnteur agiasant en de- 
hors des limites de Pautorite que Ini donne Is 
loi, ne lie pas son pupille, mais n'oblige qjtc 
lui-mdme en sa quality personnelle ; 

" Considerant que le defendeur ^a^ualite n'a* 
vait pas le droit d'acheter les marchandises en 
question k credit, sans autorisation, m^me poor 
aider k recoulement du fonds de commerre 
dont son pupille a herite, et que d*ailleurs, eut-il 
eu ce droit, il n'est par prouvo que ces marchsa. 
discs aient actuellement servi i^ r^coulemcot 
du dit fonds de commerce ; 

** Considerant qae les demandeurs ne penreat 
pas mdme prStendre qa'ils ont droit da se frire 
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ptyer la valemr des dites marchandises, en au- 
taot que le minear en auiait profile, attendu 
qif il n'est pas prony6 que de fait elles aient 
profit^ an dit minenr ; 

<<Con8ideraut que la prenve foite par Ie8 de- 
mandeurs que lea marchandiBeB en question ont 
cte vendues anx priz ordinaires du march6 en 
gros, n'est pas la preuve que le mineur soit de- 
T«Dn par \h pins riche d'une somme 6gale an 
montantdn prix d'achat de ces marchandises 
qui ont pn on peuvent dtre encore une cause de 
perte pour le mineur; 

** Cottsiderant que les demandenrs n'ont pas 
eUbli leur droit d'action contre le d6fendeur 
^-qoalite et que la defense est blen fond6e et 
snffiRamment prouv6e, ronvoie Paction des de- 
mandenrs avec depens." 

T. i^ C. O, de Lorimier, avocats des deman- 
dears. 

MfTcier, Beautoleil j- Mariineau, avocats du de- 
fendenr. 



SUPERIOR COURT. 

Montreal, July 9, 1883. 
Before Torranci, J. 
Thk Oshawa Cabinit Co. v. Shaw et al. 

RevendUatum — Posteuion, 

This was a seizure and revendication of a 
borae, waggon and harness in the possession of 
the defendants, against the will of plaintifib, the 
proprietors. The defendants denied that they 
kiad possession of these things ; said that plain- 
tiff had sold them their business in December, 
1881, and placed the articles claimed in the 
posseBsion of one Moore, to be sold by him, and 
meanwhile the defendants were to have the 
Qse of them by paying for the keep of the 
horse ; that the horse always remained in the 
possession of said Mooro until about the time 
of the seisnre, when Moore sold the horse 
to one Hurpby who was in possession at the 
time of the seisnre. The plainUfT answered that 
the horse and other things were not placed in 
the cBfltody of Moore to be disposed of by him, 
bnt in the hands of the defendants to be worked 
by them ; that Moore bad not been in plaintiff's 
eonploy since December, 1881, and if the things 
claimed were in the possession of Moore they 
were in his possession as employee of the defen- 
dants who had the use and control of them up 



to and at the time of the seizure, and the 
things were seized in their possession. 

Pbr Curiam. The question here is mainly one 
of possession, and it is necessary carefully to look 
at the &cts of record. They are to be found 
mainly In the depositions of the two Messrs. 
Gibbs, Moore, Murphy, the alleged buyer, and 
James Elder. Taking up %st the deposition of 
Frederick W. Oibbs, he was the manager of the 
plaintiff, and when the business was sold to the 
defendants in December, 1881, the horse and 
other article^ in question were left with Shaw 
and Gowdey. They made the suggestion to leave 
the horse with them till the Spring, when a bet- 
ter price could be got for him. He bought the 
horse from a farmer at Oshawa for $150. He 
subsequently instructed his brother, who was 
here, to get the horse, &c., from Shaw k Gowdey 
to put them into the hands of Mr. Potter, for 
sale by auction. In cross-examination he says 
that the last thing he told Moore was to confer 
with his brother on all things connected with 
their business here. He had never thought of 
giving over possession of the horse to 
Moore for the very reason that Shaw k 
Gowdey had urged him to leave it with 
them, and Moore thought of going west to Win- 
nipeg. In March (3l8t) he wrote Moore not to 
collect money for the company, but to refer par- 
ties to Mr. Samuels, their collector. He further 
says Moore was simply to see what offers he 
could get for the horse, and communicate them 
to the manager. Charles L. Gibbs, another wit- 
ness, says that about the 10th May, he saw MoOre 
about the horse, and was told by him that he 
had a standing offer for all of $150. He wrote 
this to the manager who telegraphed back to 
hand over the articles to Mr. Potter for sale by 
auction. Thereupon he gave Potter an order in 
writing upon the defendants to deliver them. 
They refused delivery, and explained that they 
were under seizure by the Minerve for $18.76- 
He immediately settled this claim and got an 
order from the lawyers upon the guardian to the 
seizure, who was Moore, for delivery of the horse 
kc. Showing this order to Mr. Gowdey, one of 
defendants, he said they could not give np the 
horse till the landlord was settled with. He 
then settled with the landlord, returned imme- 
diately to Shaw k Gowdey, informed them of 
the settlement, and asked for the horse. At that 
moment Murphy came forward, and said the 
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hone, &c., belonged to him, and exhibited a re> 
ceipt for $125. The horse had been advertieed 
to be sold on 23ntMay, by Potter, and he, Oibb, 
had told Gowdey, previously, that he had been 
instructed to sell horse, &c., for $175. Gowdey 
told him he had given the landlord his word 
not to let the horse go till he was settled with. 
Moore, another witness, was in the employ of 
Shaw k Gowdey from December to June. He 
(Moore) says, he was to sell the horse, if he 
CQuld do so, and see, meanwhile, that he was Well 
taken care of. The horse was driven by James 
Elder, in the employ of Shaw ft Gowdey. Moore 
eays he had control of the horse, and not Stiuw 
k Gowdey. He admits seeing Charles T. Gibb in 
May, about the horse. He told him of an offer 
of $150, and asked if he should take it, and was 
told to do so. Then Moore saw the horse adver. 
tised. The same day he saw Charles Gibb, who 
asked him for the horse. « I told him of the 
" Minerve seizure. He went away and brought 
<< back an order on me to surrender the horse as 
« the debt was paid. Well, as soon as the seizure 
'< of the Minerve was taken off I sold the horse 
** to Murphy." 

In cross-examination, he says that Murphy 
did nearly all the cartage for Shaw k Gowdey. 
Moore saw Gibb more than once on the di^ he 
sold the horse to Murphy, but said nothing to 
him about selling the horse to Murphy. He said 
he had Murphy's offer three months. He admits 
that in March he received instructions not to 
receive moneys. The money received for the 
horse by Moore, is in the bands of the defen- 
dants' attorneys. He had a letter from plaintiff's 
manager in January, saying that if he could not 
get $125 for the horse alone, the manager would 
bring it back to Oshawa. James Murphy, ano- 
ther witness, says he was the buyer of the horse. 
James Elder was then driving the horse for the 
defendants, or Moore, he says. He, Murphy 
leased the horse then to Shaw k Gowdey, and El- 
der continued to drive him, and they paid Elder. 
He got $3 per day for the horse. He did not pay 
Elder. Elder says he was driving the horse 
when the seizure took place ; was driving him 
for Moore in Mi* r )hy'8 waggon, and drove him 
for a month afterw urds carting defendants' goods, 
and was paid all t be same by Moore. 

Three or four simple facts appear very plainly 
from this narrative. Shaw k Gowdey had the 
possession of the horse, Ac, and Moore, their 



clerk, held it under them. The hone was-uied 
every day in their business till a month after tiie 
seizure. So the driver, Elder, saysL He was io 
Elder's possession when seized, doing their worL 
Shaw k Gowdey and Moore knew that the hon^e 
was wanted by the owner when sold on the 25tli 
May. It is grossly improbable that Moore, their 
clerk, would sell him suddenly without their 
knowledge. Things went on as regards the hcta 
in the same way for a month after the seiznre, 
according to Elder the driver, he arivin^ the 
horse and being paid by Moore. The (T»^ 
examination of Moore and Murphy, the bojer, 
witnesses for defendants, when cross-exuniDeti 
by plaintiff, shows a most evasive spirit On 
the day of the sale, one obstacle after aDotbri 
was put in the way of Gibb getting the hor» 
until 3 p.m., when Murphy came forward ao^i 
said he was proprietor, having just bought him 
There is proof of the seizure of the horse hot 
not of the waggon or luirnesa. The order will 
go that the horse, harness and waggon be given 
up, or that the defendants pay $175. Costs Id 
either case against them. 

Greefuhieldt^ Biuteed <f Ouerin for plain tiff. 

Kerr {j* Carter for defendant. 



JUDICIAL COMMITTEE OF PRIVr 

COUNCIL. 

July 18, 1883. 

Present: Tub Lord Chancellor, Sir Babct- 
PiACOCK, Sir Montagus Smith, Sir Robibt 
P. CoLLiBR, and Sir Arthur Hobhocsi. 

Attorney Gbnbral or Ontario v. Mbickk 

Escheat — RighU of Provineial Government. 

Lands in Canada escheated to the Crown for deftci 
of heirs belong to the Province in wkkh tkf§ 
are situate^ and not to the Domimw </ 
Canada. 

The judgment of their lordships was delivered 
by 

Thb Lord Chanobllor. — The question t*» be 
determined in this case is whether lands in the 
Province of Ontario escheated to the Crown for 
defect of heirs belong (in the sense in vfc><^^ 
the verb is used in the British North America 
Act, 1867) to the Province of Ontario or U> the 
Dominion of Canada. 

By the Imperial Statute 31 George IIL, oap- 
31, section 43, it was provided that all ian<l^ 
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which should be thereafter granted within the 
pFOTinceof Upper Canada (now Ontario) shonld 
be granted in free and common socage in like 
manner as lands were then holden in free and 
common socage in England. The argument 
before their lordships on both sides proceeded 
apon the assumption that the lands now in 
question were so holden. All land in England 
in the hmnds of any subject was holden of some 
knd by some kind oi service, and was deemed 
in law to have been originally derived from the 
Crown, ^ and therefore the King was Sovereign 
Lord, or Lord paramount, either mediate or 
immediate, of all and every parcel of land 
within the realm" (Co. Litt., 65a). The King 
had " dominium dtrwlwuy^* the subject ^< dominium 
uiiU^ (i6idL, la). The wonl *< tenure" signified 
this relation of tenant to lord. Free or common 
Rocage was one of the ancient modes of tenure 
("a man may hold of his lord by fealty only, 
and such tenure is tenure in socage," Litt. Sec. 
118), which, by the statute 12 Charles II., cap. 
24), was substituted throughout England for 
the fonner tenures of knight-service and by 
socage m eapiU of the King, and relieved from 
various feudal burdens. Some, however, of the 
former incidents were expressly preserved by 
that statute, and others (escheat being one of 
them) though not expressly mentioned, were 
not taken away. '' Escheat is a word of art, 
and signifieth properly when by accident the 
lands &11 to the lord of whom they are holden, 
in which case we say the fee is escheated." Co. 
Litt., 13a). Elsewhere (ibid., 92b) it is called 
^ casual profit/' as happening to the lord ^ by 
chance and unlooked for." The writ of escheat, 
when the tenant died without heirs, was in this 
form : — <* The King to the Sheriff, etc. Com- 
mand A, etc., that he render to B ten acres of 
land, with the appurtenances in N, which C 
held of him, and which ought to revert to him 
the said B as his escheat, for that the said C 
died without heirs " (F.N.B., 144 F). If there 
was a mesne lord, the escheat was to him ; if 
oot, to the King. From the use of the word 
" revert^" in the writ of escheat, is manifestly 
derived the language of some authorities which 
speak of escheat as a species of <* reversion." 
There cannot, in the usual and proper sense of 
the term, be a reversion expectant upon an es- 
tate in fee simple. What is meant is that when 
there is no longer any tenant, the land returns 



by reason of tenure to the lord by whom, or by 
whose predecessors in title, the tenure was cre- 
ated. Other writers speak of the lord as taking 
it by way of succession in inheritance, as if 
from the tenant, which is certainly not accurate. 
The tenant's estate (subject to any charges 
upon it which he may have created) has come 
to an end, and the lord is in by his own right. 

The profits and the proceeds of sales of lands 
escheated to the Crown were in England part 
of the casual hereditary revenues of the Crown, 
and (subject to those powers of disposition 
which were reserved to the Sovereign by the 
Restraining and Civil List Acts) they were 
among the hereditary revenues placed at the 
disposal of Parliament by the Civil List Acts 
passed at the beginning of the present and the 
last preceding reign. Those Acts extended ex- 
pressly to all such casual revenues arising in 
any of the colonies or foreign possessions of 
the Crown. 

But the right of the several Colonial Legisla- 
tures to appropriate and deal with them within 
their respective territorial limit? was recog- 
nized by the Imperial Statute 15 and 16 Vic, 
cap. 39, and by an earlier Imperial Statute (10 
and 11 Vic, cap. 71) confirming the Canada 
Civil List Act passed in 1846, after the union 
of Upper and Lower Canada, by which Act the 
provision made by the Colonial Legislature for 
the charges of the Royal Government in Canada 
was accepted and taken instead of " all ter- 
ritorial and other revenues" then at the dispos- 
al of tlie Crown arising in that Province, over 
which (as to three-fifths permanently and as to 
two-fifths during the life of the Queen and for 
five years afterwards^ the Legislature of the 
Province was to have full power of appropria- 
tion. 

It may be remarked that the Civil List Acts 
of the Province of Canada contained no reserva- 
tion of escheats, similar to section 12 of each of 
the Imperial Civil List Acts above referred to. 
It must have been purposely omitted, in order 
that escheats might be dealt with by the Gov- 
ernment or Legislature of Canada, and not by 
the Crown, in whose disposition they must have 
remained if they had not been in that of the 
United Province of Canada. When, therefore, 
the British North America Act of 1867 passed, 
the revenue arising from all escheats to the 
Crown, within the then Province of Canada, was 
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subject to the disposal and appropriation of the 
Canadian Legislature. That Act united into 
one Dominion, under the name of ^ Canada/' 
the former Province of Canada (which it sub- 
divided into the two new Provinces of Ontario 
and Quebec, corresponding with what had been 
before 1840 Upper and Lower Canada), Nova 
Scotia, and New Brunswick. It established a 
Dominion Government and Legislature, and 
Provincial Governments and Legislatures, mak- 
ing such a division and apportionment between 
them of powers, responsibilities, and rights as 
was thought expedient. In particular, it im- 
posed upon the Dominion the charge of the 
general public debts of the several pre-existing 
Provinces, and vested in the Dominion (subject 
to exceptions, on which the present question 
mainly turns) the general public revenues, as 
then existing, of those Provinces. This was 
done by section 102 of the Act, which is in 
these words: — <*A11 duties and revenues over 
which the respective Legislatures of Canada, 
Nova Scotia, and New Brunswick, before and at 
the Union, bad and have power of appropriation, 
except such portions thereof as are by this Act 
reserved to the respective Legislatures of the 
Provinces or are raised by them in accordance 
with the special powers conferred upon them 
by this Act, shall form one Consolidated Rev- 
enue Fund, to be appropriated for the public 
service of Canada in manner and subject to the 
charges in this Act provided." If there had 
been nothing in the Act leading to a contrary 
conclusion, their Lordships might have found 
it difficult to hold that the word << revenues " in 
this section did not include territorial as well 
as other revenues, or that a title in the Do- 
minion to the revenues arising from public 
funds did not carry with it a right of disposal 
and appropriation over the lands themselves. 
Unless, therefore, the casual revenue, arising 
from lands escheated to the Crown after the 
Union, is excepted and reserved to the Pro- 
vincial Legislatures within the meaning of this 
gcction, it would seem to follow that it belongs 
to the Consolidated Bevenue Fund of the Do- 
minion. If it Is so excepted and reserved, it 
falls within section 126 of the Act^ which pro- 
vides that " such portions of the duties and rev- 
enues over which the respective Legislatures of 
Canada, Nova Scotia, and New Brunswick had 
before the Union power of appropriation as ace 



by this Act reserved to the respective Govern- 
ments or Legislatures of the Provinces, and all 
duties and revenues raised by them in accord- 
ance with the special powers conferred upon 
them by this Act, shall in each Province form 
one Consolidated Revenue fund, to be i^ipropri- 
ated for the public service of the Province." 

Their Lordships, for the reasons above stated, 
assume the burden of proving that escheats 
subsequent to the Union are within the sources 
ot revenue excepted and reserved to the Pro- 
vinces, to r St upon the Provinces. But if all 
ordinary territorial revenues arising within the 
Provinces are so excepted and reserved, it is 
not a priori probable that this particular kind of 
casual territorial revenue (not being expressly 
provided for) would have been, unless by acci- 
dent and oversight, transferred to the Dominion. 
The words of the statute must receive their 
proper construction, whatever that may be; 
but if this is doubtful, the more consistent and 
probable construction ought, in their Lordships* 
opinion, to be preferred. And it is a circum- 
stance not without weight in the same direction 
that, while <* duties and revenues" only are 
appropriated to the Dominion*, the public pro- 
perty itself, by which territorial revenues are 
produced (as distinct from the revenues arising 
from it), is found to be appropriated to the 
provinces. 

The words of exception in section 102 refer 
to revenues of two kinds— ^1) Such portions of 
the pre-existing << duties and revenues " as were 
by the Act '< reserved to the respective Legisla- 
tures of the Provinces ;" and (2) such « duties 
and revenues" as might be *< raised by them in 
accordance with the special powers conferred 
on them by the Act." It is with the former 
only of these two kinds of revenues that their 
lordships are now concerned, the latter being 
the produce of that power of <* direct taxation 
within the Provinces, in order to the raising of 
a revenue for Provincial purposes," which is 
conferred upon the Provincial Legislatures by 
section 92 of the Act. 

There is only one clause in the Act by which 
any sources of revenue appear to be distinctly 
reserved to the Provinces — viz., the 109th sec- 
tion : — <' All lands, mines, minerals, and royal- 
ties belonging to the several Provinces of Ca- 
nada, Nova Scotia, and New Brunswick, at the 
Union, and all sums then due or payable lor 
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Mich hmdB, mines, minerAls, or royalties, shall 
belong to the seYeral Provinces of Ontario, Que- 
bec^ Nova Scotia, and New Brunswick, in which 
the same are situate or arise, subject to any 
trusts existing in respect thereof, and to any 
interest other than that of the Province in the 
same." The ProTincial Legislatures are flot, 
in terms, here mentioned, but the words, ^'shall 
belong to the several Provinces" are obviously 
equivalent to those used in section 126 — ^ are 
by this Act reserved to the respective Govern- 
ments or Legislatures of the Provinces." That 
they do not apply to all lands held as private 
property at the time of the union seems clear 
from the corresponding language of section 125, 
^ No lands or property belonging to Canada or 
any Province shall be liable to taxation" — 
where public property only must be intended. 
They evidently mean lands, etc., which were at 
the time of the union in some sense and to 
some extent pubUei juruj and in this respect 
they receive illustration from another section, 
the 11 7th (which their lordships do not regard 
as otherwise very material) — << The several 
Provinces shall retain all their respective pub- 
lic property not otherwise disposed of by this 
Act, subject to the right of Canada to assume 
any lands or public property rtrqulred for foiti- 
ficatioos or for the defence of the country." 
Their lordships are not satisfied that section 
102, when it speaks of certain portions of the 
then existing duties and revenues as « reserved 
to the respective Legislatures of the Provinces," 
ought to be understood as referring to the 
powers of Provincial Legislation conferred by 
section 92. Even, however, if this were so held, 
the fact, that exclusive powers of legislation 
were given to the Provinces as to " the manage- 
ment and sale of the public lands belonging to 
the Province," would still leave it necedsary to 
resort to section 109 in order to determine what 
those public lands were. The extent of the 
Provincial power of legislation over property 
and civil rights in the Province cannot be as- 
certained without at the same time ascertaining 
the powers and rights of the Dominion nnder 
sictionsSl and 92, and therefore cannot throw 
miiph light on the extent of the exceptions and 
reservations now in question. 

It was not disputed, in the argument for the 
Dominion at the Bar, that all territorial reve- 
nues arising within each Province from ** lands " 



(in which term must be comprehended all es- 
tates inland) which at the time of the union 
belonged to the Crown, were reserved to the 
respective Provinces by section 109, and it was 
admitted that no distinction could, in that res- 
pect, be made between Crown lauds then un- 
granted and lands which had previously re- 
verted to the Crown by escheat. But it was 
insisted that a line was drawn at the date of 
the union, and that the words were not suffi- 
cient to reserve any lands afterwards escheated 
which at the time of the union were in private 
hands and did not then belong to the Crown. 
If the word '* lands " had stood alone it might 
have been difficult to resist the force of this 
argument. It would have been difficult to say 
that the right of the lord paramount to future 
escheats was <* land belonging to him '* at a time 
when the fee- simple was still in the freeholder. 
If capable of being described as an interest in 
land, it was certainly not a present proprietary 
right to the land itself. 

The word << lands," however, does not here 
stand alone. The real question is as to the 
effect of the words ** lands, mines, minerals, 
and royalties " taken together. In the Court of 
Appeal of the Province of Quebec it has been 
held that these words are sufficient to pass sub- 
sequent escheats ; and for this purpose, stress 
was laid by some at least, of the learned Jud- 
ges of that Court (the others not dissenting) 
on the particular word << royalties " in this con- 
text. 

If <« lands and royalties *' only had been men- 
tioned (without << mines" and <* minerals ") it 
would have been clear that the right of escheats, 
whenever they might jhll, incident at the time 
of the Union to the tenure of all socage lands 
held from the Crown, was a « royalty " then be- 
longing to the Crown within the Province, so 
as to be reserved to the Province by this sec- 
tion and excepted from section 102. After full 
consideration, their Lordships agree with the 
Quebec Court in thinking that the mention of 
*< mines *' and " minerals *' in this context is not 
enough to deprive the word *< royalties " of what 
would otherwise have been its proper force. It 
is true (as was observed in some of the opinions 
of the majority of the Judges in the Supreme 
Court of Canada) that this word « royalties " in 
mining grants or leases (whether granted by 
the Crown or by a subject) has often a special 
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BenBe, signifying ihmt part of the reddendum 
which is Tariable and depends upon the quality 
of minerals gotten. It is also true that in Crown 
grants of land in British North America the 
practice has generally been to- reserve to the 
Crown not only Boyai mines properly so called^ 
but minerals generally, and that mining grants 
or leases had before the Union been made by 
the Crown both in Nova Scotia and New Bruns- 
wick, and that in two Acts of the Province of 
Nova Scotia (one as to coal mines and the 
other as to mines and minerals generally) the 
word << royalties '' had been used in its special 
sense as applicable to the variable reddenda in 
mining grants or leases. Another Nova Scotia 
Act of 1849, surrendering to the Provincial Leg- 
islature the territorial and casual revenues of 
the Crown arising within the Province, was also 
referred to by Mr. Justice Owynne. But the 
terms of that Act were very similar to those 
now under consideration, and if " royalties " in 
the context which we have here to consider, do 
not necessarily and solely mean reddendo in min- 
ing grants or leases, neither may they in that 
statute. It appears, however, to their Lordships 
to be a fallacy to assume that, because the word 
« royalties " in this context would not be inoffi- 
cious or insensible, if it were regarded as having 
reference to mines and minerals, it ought there- 
fore to be limited to those subjects. They see 
no reason why it shoald not have its primary 
and appropriate sense, as to (at all events) all 
the subjects with which it is here found asso- 
ciated — lands as well as mines and minerals. 
Even as to mines and minerals, it here neces- 
sarily signifies rights belonging to the Crown, 
Jura earoncB. 

The general subject of the whole section is 
of a high political nature; it is the attribution 
of Boyal territorial rights, for purposes of rev- 
enue and government, to the Provinces in 
which they are situate or arise. It is a sound 
maxim of law that every word ought prima 
Jaeie to be construed in its primary and natural 
sense, unless a secondary or more limited sense 
is required by the subject or the context. In 
its primary and natural sense, « royalties " is 
merely the English translation or equivalent 
of «« regalitaUs;' "Jura regalia,'' "Jura regia,*' 
(See <* royalties," Cowell's Interpreter, Whar- 
ton's Law Lexicon, Tomlins' and Jacobs' 
Law Dictionaries). "Regalia*^ and ^regoLi- 



talef^ according to Ducange, are ^jura rtgia f 
and Spelman (Gloss, Arch.) says^ ^RegfMlia .it- 
euniurjura omnia ad fiecum tpedantia," Thesulv 
ject was discussed, with much fullness of learn- 
ing, in Dyke v.Walfbrd (5 Moore, P. C. 634). 
where a Crown grant of Jura regaUoj belonging 
to4he County PftlaUne of Lancaster, was held 
to pass the right to bona vacantia. << That it i» 
nju9 (said Mr. Ellis in his able ar^ment, rrg^k 

p. 480) is indisputable; it must also hcHni; 
for the Crown holds it generally through Eng- 
land by Boyal prerogative, and it goi£» to the 
succcKSor of the Crown, not to the heir or per- 
sonal representative of the sovereign. It staDdis 
on the some footing as the right to escheats, Vy 
the land between high and low water maii[, to 
felouH' goods, to treasure trove, and other analu. 
gous rights.** With this ntatement of the lav 
their lordships agree, and they consider it U* 
have been in substance afiirmed bj the judg- 
ment of Her Majesty in Council in that case. 
Their lordships are not now called upon to de- 
cide whether the word -< royalties" in section 
109 of the British North America Act of IJ:^7 
extends to other Boyal rights besides those coo- 
nected with ^ lands," <* mines," and »< minermlK.** 
The question is whether it ought to be restrain- 
ed to rights connected with mines and minerals 
only, to the exclusion of royalties, soch as es- 
cheats, in respect of lands. Their lordships 
find nothing in the subject or the context, or in 
any other part of the Act, to justify such a re- 
striction of its sense. The larger interpretation 
(which they regard as in itself the more proper 
and natural) also seems to be that most con- 
sistent with the nature and general objects of 
this particular enactment, which certainly in- 
eludes all other ordinary territorial revenues of 
the Crown arising within the respective Pn^ 
vinces. 

The conclusion at which their lordships have 
arrived is that the escheat in question belongs 
to the Province of Ontario, and they will ham- 
bly advise Her Majesty that the judgment ap- 
pealed from ought to be reversed, and that of 
the Vice-chancellor and Court of Appeal of 
Ontario restored. It is some satisfaction to 
know that in this result the Courts of Quebec 
and Ontario have agreed, and though it differs 
from the opinion of four judges constituting tbe 
majority of the Supreme Court of Canada, two 
of the judges of that Court, including the 
Chief Justice, dissented from that opinion. 
This l>eing a question of a public nature, the 
case does not appear to their lordships to b« 
one for costs. 

Judgment reversed. 

Horace Davey, Q.C, ^ Counsel for 

The Mtomey-Oeneral of Ontario, v the 
Raleigh and J. R. Cartwrighl, ) AppelUut. 

The Solicitor-General, Laeh, Q.(7., and Jewe, 

for the Dominion Government 
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Vol. VI. 



AUGUST 11, 1883. No. 32. 



LORD COLERIDGE'S VISIT, 

The Lord Chief Justice and party are ex- 
pected to arriTe August 23. The following rather 
rxtensive tour has been arranged by Hr. B. F. 
Sbepard, chainoan of the committee of arrange- 
ments of the N. Y. State Bar Association : — 
Monday, August 27, to Irvlngton by train. W. 
D. Sloane'g reception. Tuesday, August 28, and 
Wednesday, August 29, at Saratoga. Qarden 
party, etc., at the Grand Union Hotel, fire- 
works in Congress park. Judge Hilton will 
eutertain the party. Trip to Mt. McGregor. 
Tharsday, August 30, and Friday, August 31, 
at Newport. Saturday, September 1, at Wind- 
M>r, Vt, William M. Evarts' guests. Sunday, 
September 2, rest at the Profile House, White 
Moantalna. Monday, September 3, Fabyan's 
Twin Mt. House, Glen House, etc. Tuesday, 
September 4, leave the White Mountains and 
arrive at Boston. Wednesday, September 5, 
gnests of Gov. Butler and the Commonwealth 
of Massachusetts ; take part in the exercise of 
ti.e <' Manufacturers' and Mechanics' Institute 
for the purpose of the General Improvement of 
Manufifcctnring and Mechanical Interests and 
the holding of Industrial Exhibitions Annually." 
Thnsday, September 6, in Boston, attending re- 
ceptions and dinners. Friday, September 7, to 
Portland and Bangor. Saturday, Septemt>er 8, 
at Fredericton, N. B., where Lord Coleridge 
will visit his old friend, the Bishop of Fredo- 
ricton, K. B. From Fredericton the party go 
St. John and Quebec. At the latter place there 
will be a reception and dinner. At Montreal 
there will be a reception. Also at Ottawa. At 
Toronto a reception by the bar of the Province. 
Thence the party will proceed to Niagara Falls, 
the Thousand Islands, Watkins Glen, Rochester, 
Buffalo (reception), Cleveland, Sandusky, To- 
ledo, Detroit) Chicago (reception by State bar), 
Milwaukee, St. Paul, Minneapolis, Sioux City, 
Omaha, Council Bluffs, St Joseph, Kansas 
City, St. Louis, Decatur, Logansport, Indiana- 
polis, Dayton, Cincinnati, Springfield, Colum- 
bus, Wheeling, Chattanooga, Pittsburgh, Wash- 
ington, Baltimore, Philadelphia, Mansfield, Sa- 



lamanca, Rochester, Syracuse, Albany and New 
York. The date lor the Albany visit has not 
been settled as yet. In New Tork the Lord 
Chief Justice will be given the public reception 
by the New York State Bar Association, on the 
conclusion of the trip, which will be in the 
latter part of October. 



PREGNAyCr AS GROUND FOR 
AVOIDING MARRIAGE, 

It is quite well settled that there is no im- 
plied warranty of chastity on the part of a 
woman contracting marriage. Vamey v. Varmy^ 
52 Wis. 130 ; S. C, 38 Am. Rep. 726. In the 
case of concealed pregnancy by another man 
at the time of the marriage, however, the courts 
have generally given relief to the deceived 
husband. The most recent case on this sub- 
ject is AUerit Appeal, 99 Penn. St. 196. Here 
the late Chief Justice Sharswood said : " Thus 
it is well settled that want of chastity on the 
part of the woman — ante-nuptial incontinence 
— even though she may have expressly repre- 
sented herself as virtuous — forms no ground 
for avoiding the contract. • • * This seems 
also to be the dictate of humanity and in con- 
formity to the gospel which so strongly through- 
out inculcates the duty of mutual forgiveness. 
For otherwise, one of strong passions, led as- 
tray or seduced by the wicked arts of others, 
could have no hopes for reform. In such cases 
it is best for society that the past should be 
entirely buried In oblivion, and that the poor 
erring creature should have the best chance of 
a new life of respectability and honor. It is 
best that the other party should know, when 
the sin is afterward revealed to him, that it can 
do no good, but unmixed evil, to make it pub- 
lic by applying for a divorce. They must 
learn to submit to the inevitable. * * * And if 
ante-nuptial incontinence be a sufficient ground 
of nullity as against the woman, it is not easy 
to see why it should not be so likewise against 
the man, and the consequence of such a doc- 
trine it is not easy to predict. Actual pregnancy 
at the time of the marriage presents an entirely 
different question. It introduces a different 
element. The marriage status of the parties is 
changed. The man is then necessarily put to 
the alternative of either publishing his wife's 
shame, or submitting to have the child of a 
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stranger, an alien to his blood, introduced, re- 
cognized and educated as his own legitimate 
offspring." And in this case the submission of 
the question of fraud to the jury was held to 
have been proper. The child was born seven 
months after the marriage. 

In Scroggins v. Seroggim, 3 Dev. (N. C), 635, 
the child was bom five months after the mar- 
riage, and the husband would not swear that 
he believed her chaste at the time of the mar- 
riage. Ruffin, J., said : « Concealment is not a 
fraud in such a case — disclosure is not looked 
for — active misrepresentations and studied and 
effectual contrivances to deceive are at least to 
be required, to give it that character ; and the 
other party must appear not to have been vo- 
luntarily blind, but to have been the vicCTm of 
a deception which would have beguiled a per- 
son of ordinary prudence. I know not how far 
the principle contended for would extend. If 
it embrace a case of pregnancy, it will next 
claim that of incontinence ; it will be said the 
husband was well acquainted with the female 
and never suspected her, and has been deceived ; 
then, that he was a stranger to her, smitten at 
first sight, and drawn on the sudden into a mar- 
riage with a prostitute ; that he was young and 
inexperienced, hurried on by impetuous passion, 
or that he was in his dotage, and advantage tiv- 
ken of the lusts of his imi^gination, which were 
stronger than his understanding. From unclean- 
ness it may descend to the minor fisiults of temper, 
idleness, slnttishness, extravagance, coldness, or 
even to fortune inadequate to representations, 
or perhaps expectations. There is in general 
no safe rule but this : that persons who marry 
agree to take each other as they are. * * * He 
who marries a wanton, knowing her true char- 
acter, submits himself to the lowest degrada- 
tion, and imposes on himself. No fraud can be 
said to be practiced on him by mere silence and 
concealment of other observations. * • • His 
attention must have been attracted to the person 
of the woman be was about marrying, and the 
long intimacy and courtship which he mentions 
must have enabled. him to detect her situation. 
Why did he marry her 7 It may be possible 
that he was deceived, and not by his own ne- 
gligence, at that period. But it is impossible 
that any art or device could have long pre- 
vented him from knowing the truth, that is, as 
fiir as this, that she was pregnant. If not by 



him, why did he live with her ? " This was 
followed in Long v. Long, 77 N. C. 304 ; S. C , 
24 Am. Bep. 449. 

In BeynoldtY. Beynoldt, 3 Allen, 605, the wife 
was delivered five months after marriage ; and 
the husband uas 17, the wife 30 years old. The 
marriage was set aside. Bigelow, C. J., said : 
<< The material distinction between such a care 
and a misrepresentation as to the previous chas- 
tity of a woman is obvious and palpable. The 
latter relates ouly to her character and conduct 
prior to the contract, while the former touches 
her actual present condition and her fitness to 
execute the marriage contract and take on h< r- 
self the duties of a chaste and faithful wife. It is 
not going too for to Miy,that a woman who has not 
only submitted to the embraces of another man, 
but who also bears in her womb the fruit of such 
illicit intercounte, has during the period of her 
gestation incapacitated herself from making 
and execoting a valid contract of marriage 
with a man who takes her as bis wife in ignor- 
ance of her condition and on the faith of re- 
presentations that the is chaste and virtuous. 
In such a case, the concealment and false 
statement go directly to the essentials of the 
marriage contract, and operate as a fraud of 
the gravest character on him with whom she 
enters into that relation." The court lay stress 
on the difficulty of ascertainiug the fact before 
marriage by personal intercourse or in- 
quiry, or after marriage, " where, as in the case 
at bar, the husband was immature and inex- 
perienced." The court also expressly concede 
the doctrine of continuance of cohabitation, 
after good reason to know the foct, and except 
the case where the pregnancy was known be- 
forehand and the husband was deceived into 
the belief that he was the father. (The latter 
state of fiicts eiisted in Fouv. Foss^ 12 Allen, 
26, and a divorce was denied ; at>d much to the 
same effect is Hoffman v. Uoffman^ 30 Penn. St. 
417.) Regnolds v. Reynolds was followed in 
Donovan v. Donovan, 9 Allen, 140, where it was 
also held that evidence of express representa- 
tions of chastity was unnecessary. 

In Baker v. Dakevy 13 Cal. 87, the child waK 
bom between four and five months after the 
marriage. 'J he divorce was granted. The 
court said : " We do not attach much import- 
ance to the suggestion that the plaintiff must 
have discovered the situation of the defendant 
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long pferioas to the birth of the child, and 
that hifi silence thereupon must be regarded 
as an acknowledionent of its paternity. We 
cannot assume that he detected her pregnancy, 
and if he had reaiiKtn to suspect it, that he must 
have done so at 00 early a period after marriage 
as to ha^e referred it to ante-nuptial incon- 
tinence. To one, who we must believe from 
the evidence, possessed a strong affection lor 
bis wife, the suspicion of a want of chastity 
would never arise. Affection will give every 
excuse for appearances, except that of dis- 
honor." The Court dwelt on the fiict that the 
child would be presumptive heir of the hus- 
band's estate, and continued : " A woman, to be 
marriageable, must at the time be able to bear 
children to her husband, and a representation 
to that effect is implied in the very nature of 
the contract. A woman who has been preg- 
nant over four months by a stranger, is not at 
the time in a condition to bear children to her 
husband, and the representation in this instance 
WS8 fials^ and fraudulent." After enlarging on 
the disgraceful situation of the husband, the 
court concluded : ^Bj no principle of law or 
justice can a man be held to this humiliating 
and degrading position, except upon clear 
proof that he has voluntarily and deliberately 
subjected himself to it.'* Disapproving Seroggitu 
V. Scroggita, 

In MorrU v. Mcrru^ Wright, 630, the com- 
plainant was <<an honest simple fellow" of 28, 
''but little used to female society," and the 
defendant was a Quaker of 35. The child was 
bom in less than a month from the marriage. 
The marrisge ceremony took place in the dusk, 
without lights, <' under circumstances as to tho 
position and movement of the bride, with an ar- 
mngement of the full Quaker dress of the ladies, 
which excited the suspicion of the clergyman. 
The husband and wife lived together without 
his suspicions being awakened until the wife 
was taken in labor pains, and presented her 
wondering spouse a ftill grown child before the 
expiration of the honeymoon." A divorce was 
granted. 

In BiUer v. RiUer^ 5 Blackf. 81, the husband 
discovered the wife's condition the next night 
after the wedding and immediately left her. 
The statute authorised divorces for certain 
causes, and for another cause when in their dis- 
cretion the court should think it reasonable 



and proper. The court below refused a divorce, 
but this was reversed, the court observing that 
<< the court did not exercise its discretion in a 
sound and legal manner, having due regard to 
the rights of the injured party, and the purity 
of public morals." 

In CarrU v. Carris, 9 C. £. Qreen. 516, the 
child was born two months and a half after the 
marriage, the husband had had no previous 
connexion with the mother, was very young, 
and was deceived by artifice of dress and con- 
duct. A divorce was granted by the Court of 
Errors and Appeals, overruling the Chancellor. 
The court exclude cases of mere incontinence, 
and mistake of the husband who had had pre- 
vious connexion. The Court cited the Biassa- 
chusetts and California cases. Two judges dis- 
sented. 

Mr. Schouler says (Husb. and Wife, § 27) : 
« We apprehend that the woman who brings 
surreptitiously to the marriage bed the incuoi- 
brance of some outside illicit connection, intro- 
duces a disqualification to the union as real as 
the physical impotence of a man would bu, re- 
sulting from his own lasciviousness.' — ^/6any 
Law Journal. 



NOTES OF CASES. 



COUR SUPfiRIEUBE. 

MoNTBftAL, 9 juillet 1883. 

Coram BainvUiLK, J. 

LuasAU V. DbBsaufort, et les mdmes sur de- 
mande incidente. 

Choie jugSe — IMiai p<nir appeler — CauHonnemeni 
pour/raii aeuUment — Identiti dPol^et. 

Jugi^ quHl y a ehou Jug^ enire lea parties mime 
pendant le dilai accord^ par la lot pour ap- 
peler d^un Jugemenl, 

Que loreqtiune partie porte un jugemenl en appel, 
maw eoment d VexSeuUon du Jugementj et ne 
donne eautionnement que pour leefraie, Vappel 
n*a pas Veffet en droit dempieher qt^il y ait 
ehoie jugie entre lee parties, 

Qtt'tm jugement renvoyant un pkudoyer d une 
saisie-retfendieaUon d'une partie de certains 
effete par le propri^taire, est chose jugie d 
I'encontre du mBme plaidoyer produit par le 
mime d^endeur dans une action oil le propri^^ 
taire r^damait le prtt de VanUre partie de see 
effete vendu§ par le d^/endiur. 
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Le jagement suivant explique suffisamment 
les &it8 de la cause et la contestation li6e entre 
les parties. 

''La Gouraprte ayoir entendn les parties par 
leuis avocats sur la demande incidente iaite et 
produite par le demandeur en cette cause, ex- 
amin6 la proc6dure, les pidces produites etla 
preuve et d61ib6r6 ; 

"Attendu que le demandeur alldgue qu'en 
fdvrier 1879 il aurait charge le ddfendeur de lui 
vendre des marcbandiBes t^ commission k raison 
de dix pour cent sur le prix de chaque vente ; 
qu'iL differentes dates h. compter de mai 1879| 11 
aurait exp4di6 au ddfendeur des marchandises 
pour un montant considerable, que le defe^deur 
aurait yendu des marcbandises pour un mon* 
tant de $3,259.85, lui donnant droit h une com- 
mission de f 325.98, et laissant en fttveur du de- 
mandeur une somme do $2,933.87 ; que le d6- 
fendeur 6tait oblige de lui remettre les deniers 
provenant du prix des marchandises apr^s cha- 
que yente ; qu 'il n'a rien remis au demandeur, 
et qu'il retient encore la dite somme de $2,- 
933.87 ; 

« Attendu que le d^fendeur a plaid^ que lors 
des offres h, lui iaites par le demandeur de 
yendre de ses marchandises k commission, le 
d6fendeur 6tait employ6 comme commis-yoya- 
geur pour la yente de yins et liqueurs, et qn'au 
moyen de ce ndgoce il se fiEiisait un reyenu de 
deux k trois mille piastres par ann6e ; que le 
demandeur s'6tait engag6 d'enyoyer au d^fen- 
deur une quantity considdrable de liqueurs 
pour yendre k commission, que sur la foi de cet 
engagement le d^fendeur a laiss6 son premier 
emploi pour se consacrer exclusiyement k la 
yente des dites marchandises k commission; 
que dans ce but il s'est monte un magasin, a 
fiiit des d6penHes considerables pour s'installer 
et a d6bour86 k cet effet $1,190.13 ; que le mon- 
tant d'affaires que le dit d6fendeur aurait pu 
faire par anu6e etait de $40,000, sur lequel 
montant, il aurait pu rcaliser un benefice con- 
siderable ; que le demandeur n'ayant pas rem- 
pli son engagement et ayant cess6 d'enyoyer 
des marchandises au d^fendeur, ce dernier s'est 
trouye sans emploi par la faute du demandeur, 
et qu'en outre de la somme deboursee comme 
Busdit, il a souffert des dommages pour $3,000, 
pour perte de salaire et de b6n6fice ; que les 
dites deux sommes reunies sont plus que sof- 
fisantes pour compenser le montant r6clam6 



par le demandeur, et que le defendeor a droit 
de garder lee sommes dont il peut 6tge rede- 
yable au demandeur pour se payer de sa reck- 
mation; 

" Attendu que le demandeur principal, par a 
demande incidente, alldgue les fiiita de la de- 
mande principale, et ceux de la d^fiense ptr 
laquelle le defendeur pUdde compensation ; 

^ Attendu que le demandeur incident aUegiie 
de plus que dans une action institute deysnt 
cette Cour sous le No. 732, le dit demandeur a 
poursniyi le difendeur par saisie-reyendicatioo 
pour obtenir la restitution de cette partie des 
marchandises qu'il lui ayait expedites pour etre 
yendues k commission, etqui se trouyent encore 
en nature entre les mains du defendenr ; qo & 
cette action le d6fendear a plaid6 par une ex- 
ception alieguant lee mdmes dommages que 
ceux aliegues dans son exception k la prtent« 
action, et qu'il pr6tend lui ayoir 6te cansee 
comme susdit, et concluant k ce quil f&t de- 
clare que le defendeur n'est pas oblige de re- 
mettre les effets saisis-reyendiquee tant que le 
demandeur ne lui aura pas paye aousfonae 
de compensation les dits dommages ; qae 
depuis institution de la presente action et !& 
contestation Uee sur icelle par la productiaii dn 
plaidoyer, un jugement a ete rendu sur la pre- 
midro exception, sayoir dans la dite cause Ko. 
732, lequel Jugement est deyenu executoire et s 
obtenu force de chose jugee ; que par le dit juge- 
ment la saisie-reyendication a ete maintenue, 
et I'exception du defendeur, basee sor les dits 
dommages, renyoyee comme n'ayant ancun Hdh- 
dement ; 

" Attendu que le demandeur incident oonclm 
k ce que le plaidoyer de compensation produit 
dans la presente action soit renyoye, en. antant 
qu'il y a chose Jugee entre les parties sor la dite 
exception par le jugement rendu dans la dite 
cause numero 732 ; 

'< Attendu que le detendeur, se portant defen- 
deur incident, a repondu k la dite demande is- 
cidente que les (aits sur leequels le jugemezit 
dauB la cause numero 732 est base, et ceux arti- 
cuies dans la dite demande incidente ne sont 
pas les memes ; que le jugement dans la dite 
cause No. 732 a ete rendu le 29 noyembre 1881, 
et est encore susceptible d'appel, le deiai poor 
I'appel n'etant pas encore expire; que de &it k 
defendeur a le 4 janyler 1882 inteijete appel 
dn dit Jugement dans la cause No. 732, et a 
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fonrni le cantionnement youln par la loi; et 
^Q*eii cons^nenoe le dit Jngement n'a pas ob- 
ten a force de chose jug^e ; 

** Attenda que le demandear incident a r6- 
pondu 8p6cialement h rezception produite par 
le ddfendeur incident k la demande incidente, 
en disaot que le dit ddfe ndeur incident n'avait, 
Rur aoQ appel dans la cause No. 732, donno 
cantionnement que pour les frais d'appel, et 
avmit produit au greffe de la Gour une declara- 
tion qn'il ne s'opposait pas k TexScution du dit 
jngement ; qu'en consequence il y a chose jug6e ; 
et qa'ant^rieurement au dit appel le dit d6fen- 
deur incident avait acquiesce directement et 
indirectement an jngement rendu dans la dlte 
canse No. 732 ; 

" Attendn que le dit demandeur incident a 
olitena pennission de prodnire une rdplique sp6- 
ciale puis cTarrein eorUinuanee h la susdite excep- 
tion du defendenr incident, et qu'ilali^gue dans 
la dite replique spteiale que le jngement rendu 
dans la dite cause No. 732 le 29 novembre 1881 
a ete le 24 mars L<f83, confirme par le jngement 
de 1* Cour d' Appel, lequel jngement est main- 
tenant final et sans appel ; 

" Considerant que la contestation engagee 
dana la prSsente cause est la mSme que celle 
engagee dans la dite cause No. 732, est entre 
les memes parties, pour la mdme cause et pour 
le meme objet quant h la question des domma- 
ges reclames par le defendenr ; 

^ Consid6rant que par la dit jngement rendu 
dana la cause No. 732, le d6fendeur principal a 
et^ d6bout^ de ses pretentions pour les dom- 
magea quMl ponyait rdciamer du demandeur, et 
et que les dommages qn'il reclame par son ex- 
ception en cette cause sont bases sur les mSmes 
laita que cenx all^gues dans son exception dans 
la dite cause No. 732 ; 

« Considerant que la demande incidente pour 
fiure declarer chose jugee a ete produite le 4 
Janvier 1882, et que I'appel dans la dite cause 
No. 732 a ete pris le 14 janTier 1882 ; 

« Consideiant que le dit appel n'a pas en Teffet 
en droit d'emp^cber I'effet de la chose jugee, 
en aulant que le defendenr n'a donn6 cantion- 
nement que pour les frais, et a consenti k Peze* 
cution dn dif jngement quant an principal ; 

^ Considerant que la dite demande incidente 

est bien fondee, en ce qu'il y a chose jugee sur 

rexception produite par le defendenr principal ; 

"Copg i de ia n t en outre que la dite reponse 



speciale produite par le demandeur incident et 
sa replique speciale puis d*arrein eotUinuanee sont 
bien fondees, les maintient ; declare qu'il y a 
chose jugee entre les parties sur Texception 
produite par le detendeur principal k Taction 
du demandeur ; declare la demande incidente 
bien fondee, et la maintient, et deboute le de- 
fendeur incident de sa defense k la demande 
incidente, et deboute le defendeur principal de 
son exception k la demande principale, avec 
depens de contestation sur la demande inci- 
dente centre le dit defendenr et defendenr inci- 
dent, distraits k Messieurs Barnard, Beauchamp 
et Creighton, avocats du demandeur incident.'* 

Bamardf Beauchamp j* Creightan^ pour le de- 
mandeur incident 
A. Mathieu, pour le defendenr incident. 

(J. J. B.) 



'IRADE-MARK CONTAINING MISREPRE^ 
8ENTATI0N NOT PROTECTED. 

SUPREME CX)URT OF THE UNITBD STATES. 

March 30, 1883. 

Manhattan Mbdicinb Co. t. Wood. 

A court of equity will extend no aid to nutain a 

claim to a trade-mark qf an article which is put 

forth vnth a mierepresentation to the puhlie as to 

the mant^acture and as to the place where it is 

mantffactured. 

Appeal from the Circuit Court of the United 
States for the District of Maine. The opinion 
states the case. 

Field, J. This is a suit in equity to restrain 
the defendants from using an alleged trade-mark 
of the complainant, upon certain medicines 
prepared by them, and to compel an accounting 
for the profits made from its use in their sale of 
the medicines ; also the payment of damages for 
their infringement of the complainant's rights. 

The complainant, a corporation formed under 
the laws of New York, manu£acture8 in that 
State medicines designated as <* Atwood's Vege- 
table Physical Jaundice Bitters ,-" and claims as 
its trade-mark this designation, with the accom- 
panying labels. Whatever right it possesses it 
derives by various mesne assignments from one 
Moses Atwood, of Georgetown, Massachusetts. 
The bill alleges that the complainant island for 
a long time previous to the grievances com- 
plained of was, the manufftctnrer and vendor of 
the medicine mentioned; that it is put up and 
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sold in glass bottles with twelve panel-shaped 
sides, on five of which in raised words and letters 
" Atwood's Oenaine Physical Jaundice Bitters, 
Georgetown, Mass." are blown in the glass, each 
bottle containing about a pint, with a light yel- 
low p'rinted label pasted on the outside designa- 
ting the many virtues of the medicine, and 
the manner in which it is to be taken; and 
stating that it is manufactured by Moses 
Atwood, Qeoi^getown, Mass., and sold by his 
agents throughout the United States. 

The bill also alleges that the bottles thus 
filled and labelled are put up in half-doaen 
packages with the same label on each package ; 
that the medicine was first invented and put up 
for sale about twenty-five years ago by one Dr. 
Moses Atwood, formerly of Georgetown, Massa- 
chusette, by whom, and his assigns and sacces- 
sors, it has been ever since sold *^ by the name, 
and in the manner, and with the trade-marks, 
label and description substantially the same as 
aforesaid ;*' that the complainant is the exclusive 
owner of the formula and recipe for making the 
medicine, and of the right of using the same 
name or designation, together with the trade- 
marks, labels, and good will of the business of 
making and selling the same \ that large sales of 
medicine under that name and designation are 
made, amounting annually to twelve thousand 
bottles ; that the defendants are manufiusturing 
and selling at Portland, Me., and at other places 
within the United States, unknown to the com- 
plainant, an imitation of the medicine, with the 
same designation and labels, and put up in simi- 
lar bottles, with the same, or nearly the same 
words raised on their sides, in fraud of the rights 
of the complainant and to its serious injury; that 
this imitation article is calculated and was in- 
tended to deceive purchasers, and to mislead 
them to use it instead of the genuine article 
manufactured by the complainant, and has had, 
and does have, that effect. The bill therefore 
prays for an injunction to restrain the defendants 
from aflfixing or applying the words " Atwood's 
Vegetable Physical Jaundice Bitters,'' or either 
of them, or any imitation thereof to any medi- 
cine sold by them, or to place them on any bot- 
tles in which it is put up, and also fh>m using 
any labels in imitation of those of the complain- 
ant. It also prays for an accounting of profits 
and for damages. 
Among the defences interposed are these : 



I that Moses Atwood never claimed any tude- 
I mark of the woxds used in connection with Hat 
' medicine manufiKtured and sold by him; sod 
{ assuming that he had claimed the woids used 
as a trade-mark, and that the right to use them 
had been transferred to the asaignoa of the 
complainant) it was forfeited by the misrepresec- 
tation as to the mannfactoreof the medictne on 
the labels accompanying it, a misrepresentation 
continued by the complainant. 

In the view we take of the case, it will not be 
necessary to consider the first defence mentiofi- 
ed, nor the second, so &r as to determine whe- 
ther the right to use the words mentioned ss a 
trade-mark was forfeited absolutely by the 
assignostunisrepresentations as to the manufac- 
ture of the article. It is sufficient for the dis. 
position of the case, that the misrepresentitioD 
has been continued by the complainant. A court 
of equity will extend no aid to anstain a claim 
to a trade-mark of an article, wliich ia put fbfth 
with a misrepresentation to the public as to the 
manubctnrer of the article, and as to the place 
where it is manufoctured, both of which parti- 
culars were originally circumatancea to guide 
the purchaser of the medicine. 

It is admitted that whatever value the medi- 
cine possesses was given to it by its original 
manufacturer, Moses Atwood. He lived in 
Georgetown, Massachusetts. He manuftctmed 
the medicine there. He sold it with the desig- 
nation that it was his preparation, *< Atwood's 
Vegetable Physical Jaundice Bitten," and wu 
manufactured there by him. As the medicine 
was tried and proved to be nseful, it was sougiit 
for under that designation, and that purchaaefB 
might not be misled, it was always accompanied 
with a label, showing by whom and at what 
place it was prepared. These statements were 
deemed important in promoting the use of 
the article and its sale, or they would not 
have been continued by the assignees of the 
original inventor. And yet they oould not be 
used with any honest purpose when both state- 
ments had ceaaed to be true. It is not honest to 
state that a medicine is manufactured by Mosm 
Atwood, of Georgetown, Massachusetts, when it 
is manufiictured by the Manhattan Medicine 
Company in the City of New York. 

Any one has an unquestionable right to aflix 
to articles manufiuTtured by hima mack or derice 
not proTiontly appropriated, to difltlaguith tlMD 
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from articles of the same g<;neral character 
mannfiftctured or sold by others. He may thus 
notify the public of the origin of the article 
and secure to himself the beD< fits of any parti- 
cular excellence it may possess from the man- 
ner or materials of its manufacture. His trade- 
mark is both a sign of the quality of the article 
and an awurance to the public that it is the gen- 
uine piiKluct of his manufocture. It thus often 
becomes of great value to him, iind in its ezclu- 
nve use the court will protect him against 
attempts of others to pass off thi>ir products upon 
the public as his. This protec tion is afforded 
not only as a matter of justice to him, but to 
pTt9vent imposition upon the public. Manu/ae~ 
turihg Company v. Trainer^ 101 U. S. 64. 

The object of the trade-mark being to indicate, 
by its meaning or association, the origin or 
ownership of the article, it would seem that when 
a right to its use is transferred to others, either 
by act of the original manufacturer or by opera- 
tion of law, the foct of transfer should be stated 
in connection with its use ; otherwise a decep- 
tion would be practised upon the public and the 
Tery fhiud accomplished, to prevent which 
courts of equity interfere to protect the exclu- 
sive right of the original manufacturer. If one 
affix to goods of his own manufiicture signs or 
marks which indicate that they are the manu- 
facture of others, he is deceiving the public and 
attempting to pass upon them goods as possess, 
ing a quality and merit which another's skill has 
given to similar articles, and which his own 
manufocture does not possess in the estimation 
ot porchasers. To put forth a statement, there- 
fore, in the form ot a circular or label attached 
to an article, that it is manufactured in a particu- 
lar place, by a person whose manufacture there 
had acquired a gn^at reputatioo, when in fac^t it 
is manufactured by a different person at a differ- 
t-nt place, is a fraud upon the public which no 
(■vMirt of equity will countenance. 

This doctrine is iilu8trat<'d and asserted in 
the case of Leather Cloth Co, v. American 
Ij^ather Cloth Co., which was elaborately con- 
sidered by Lord Chancellor Westbury, and af- 
terward in the House of Lords on appeal from 
his decree. 4 De Gex, Jones and Smith, 147, 
and II Clark's H. of L. Cas. 523. 

In that case, an injunctiou was asked to 
restxain the defendant from using a trade-mark 
to designate leather cloth manufoctured by it, 



which trade-mark the complainant claimed to 

own. The article known as leather cloth was 

an American invention, and was originally 

manufEicturcd by J. R. and C. P. Crockett, at 

Newark, New Jersey. Agents of theirs sold the 
article in England as "Crockett's Leather 
Cloth.' Afterward a company was formed en- 
titled "The Crockett International Leather 
Cloth Company,'' and the business previously 
carried on by the Crocketts was transferred to 
this company, which carried on busincfs at 
Newark, in America, as a chartered company, 
and at West Ham, in England, as a partner- 
ship. In 1856, one Dodge took out a patent in 
England for tanning leather cloth and trans- 
ferred it to this company. In 1857 the com- 
plainant company was incorporated, and the 
international com{>any sold and assigned to it 
the business carried on at West Ham, together 
with the letters pa^nt, and full authority to 
use the trade-mark which had been previously 
used by it in England. A small part of the 
leather cloth mHUufactured by the complain- 
ant company was tanned or patented. It 
however used a label which represented that 
the articles stamped with it were the goods of 
the Crockett International Leather Cloth Com- 
pany; that they wore manutactured by J. K. 
and C. P. Crockett ; that they were tanned 
leather cloth; that they were patented by a 
patent obtained in 1856, and were made either 
in the United States or at West Ham, in Eng- 
land. Each of these statements or representa- 
tions was uutrue so far as they applied to tiie 
goods made and sold by the complainant. 

The defendant having used on goods mann- 
fisctured by it a mark having some resemblance 
to that used by the complainant^ the latter 
brought suit to enjoin the use. Vice-Chancellor 
Wood granted the injunction, but on appeal to 
the lord chancellor the decree was reversed 
and the bill dismissed. In giving his decision 
the lord chancellor said that the exclusive right 
to use a trade-mark with respect to a vendible 
commodity is rightly called property ; that the 
jurisdiction of the court in the protection of 
trade-marks rests upon property, and that the 
court interferes by injunction because that is 
the only mode by which property of that 
description can be effectually protected. But 
he added : <* When the owner of the trade-mark 
applies for an injunction to restrain the defen- 
dant from injuring his property by making 
fieilse representations to the public, it is essen. 
tial that the plaintiff should not in his trnde- 
mark, or in the business connected with it, be 
himself guilty of any false or misleading re- 
presentation; for if the plaintiff makes any 
material false statement in connection with 
the property he seeks to protect, he loses, and 
very justly, his right to claim the assistance of 
a court of equity.'* And again: '< Where a 
symbol or label, claimed as a trade-mark, is so 
constructed or worded as to make ot contain a 
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distinct assertion which is false, I think no 
property can he claimed in it, or in other words, 
the right to the exclusive Ube of it cannot he 
maintained.'* 

When the case reached the House of Lords 
the correctness of this doctrine wan recognized 
hy Lord Cran worth, who said that the justice 
of the principle no one could doubt ; that it is 
founded in honesty and good sense, and rests 
on authority as well as on principle, although 
the decision of the House was placed on an- 
other ground. 

The soundness of the doctrine declared by 
the lord chancellor has been recognized in nu- 
merous cases. Indeed, it is but an application 
of the common maxim that he who seeks 
equity must prest;nt himself in court with clean 
hands. If his case discloses fraud or deception 
or misrepresentation on bis part, relief there 
will be denied. 

Long before the case cited was before the 
courts, this doctrine was applied when protec- 
tion was sought in the use of trade-marks. In 
ridding v. HoWj 8 Sim. 477, which was before 
Vice-Chancel !or ShadwcU in 1837, it appeared 
that the complainant was engaged in selling a 
mixed tea, composed of different kinds of black 
tea, under the name of « Howqua's Mixture/ in 
packages having on three of their sides a print- 
ed label with those words. The defendant 
having sold tea under the same name, and in 
packages with similar labels, the complainant 
applied for an injunction to restrain him from 
so doing. An ex parte injunction, granted in 
the first instance, was dissolved, it appearing 
that the complainant bad made ftilse statements 
to the public as to the teas of which his mixture 
was composed, and as to the mode in which 
they were procured. " It is a clear rule, " said 
the vice-chancellor, « laid down by courts of 
equity, not to extend their protection to persons 
whose case is not founded in truth." 

In Perry v. TruefiO^ 6 Beav. 66, ^hich was 
before Lord Langdale, Master of the Rolls, in 
1842, a similar ruling was had. There it ap- 
peared that one Leathart had invent^ a mix- 
ture for the hair, the secret and recipe for mix- 
ing which he had conveyed to the plaintiff, a 
hair-dresser and perfumer, who gave to the com- 
position the name of << Medicated Mexican 
Balm," and sold it as ^Perrj's Medicated Mexican 
Balm." The defendant, one Truefitt, a rival 
liair-dresser and perfumer, commenced selling 
a composition similar to that of plaintiff, in 
bottles with labels closely resembling those 
utsed by him. He designated his composition 
and sold it as " Truefitt's Medicated Mexican 
Balm." The plaintiff thereupon filed his bill, 
alleging that the name or designation of '< Me- 
dicated Mexican Balm" had become of great 
value to him as his trade-mark, and seeking to 
restrain the defendant from its use. It appeared 
however that the plaintiff, in his advt rtisements 
to the public, had falsely set forth that the 
composition was "a highly concentrated ex- 



tract fr<bi vegetable balsamic productions '^ of 
Mexico,^ and was prepared from <<an original 
recipe of thfe learned J. F. VonBlumenbach, and 
was recently presented to th<s proprietor by a 
very near relation of that illustrious physiolo. 
gist ; " and the court therefore refused the in* 
junction, the Master of the Bolls holding that 
in the €Bu;e of such a misrepresentation, the 
court would not interpose in tiie first instance, 
citing with approval the decision In the case of 
Pidding t. JJow. 

In a case in the Superior Court in the city of 
New York, Petndge v. WeUt, 4 Abb. Pr. 144, 
this subject was very elaborately and ably 
treated by Chief Justice Duer. The plaintiff 
there had purchased a recipe for making a cer- 
tain cosmetic, which he sold under the name 
of " The Balm of a Thousand Flowers.'* The 
defendants commenced the manufiu^tore and 
sale of a similar article, which they called 
<< The Balm of Ten Thousand Flowers.*' The 
complainant, claiming the name used by him 
as a trade-mark, brought suit to enjoin the de- 
fendants in the alleged infringement upon his 
rights. A temporary injunction was granted, 
but afterward, upon the coming in of the proofs, 
it was dissolved It appeared that the maiD 
ingredients of the compound were oil, .ashes 
and alcohol, and not an extract or distillatioD 
from flowers. Instead of being a balm, the 
compound was a soap. The court said it was 
evident that the name wa« given to it and used 
to deceive the public, to attract and impose 
upon purchasers ; that no representation could 
be mure material than that of the ingrbdients 
of a compound recommended and sold as a me- 
decine : that there was none ho likely to indnoe 
confidence in its use, and none, when fiilse, that 
would more probably be attended with injurious 
consequences. And it also said : « Those who 
come into a court of equity, seeking equity, 
must come with pure hands and a pure con- 
science. If they claim relief against the frauds 
of others, they must themselves be free from 
the imputation. If the sales made by the 
plaintiff and his firm are effected, or sought to 
be, by misrepresentation and fidsehood, they 
cannot be listened to when they complain that 
by the fraudulent rivalry of ottiers, their own 
fraudulent profits are diminished. An exclusive 
privilege for deceiving the public is assuredly 
not one that a court of equity can be required 
to aid or sanction. To do so would be to for- 
feit its name and character." See also Seabuij 
V. QrowenoTy 14 Blatch. 262 ; Hobbg v. Praneait^ 
19 How. Pr. 667 ; ConneU ▼. lUed, 128 Mass*. 
477 ; Palmer v. J7iirru, 60 Penn. St 1 66. 

The doctrine enunciated in all these cases h 
founded in honesty and good sense ; it rebukes 
fraud and encourages fifiir dealing with the pub- 
lic. In conformity with it, this case has no 
standing before a ( ourt of equity. The decree 
of the court below dismissing the bill must 
therefore be affirmed ; and it is so ordered. — 2S 
Albany Law Journal, 89. 
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APPEALS TO THE PRIVY COUNCIL 
FROM THE SUPREME COURT. 

Some months ago (5 Legal News, p. 401), we 
noticed an expression of opinion by the Judi- 
cial Committee of the Privy Ck>ancil, in Bank qf 

New Brumwick v. MeLeodf to the effect that the 
Committee would not recommend the exercise 
of the prerogative of the Crown to grant special 
leave to appeal '< except in cases of general 
** interest and importance, and then only when 
*' it manifestly appears that the Court below 
"^ have erred in a matter of law.'' In a more 
recent case, CaTutda Central Ry. Co. v. Murray^ 
in which judgment was rendered in May last, 
thia rule has been reiterated. In the case men- 
tioned, an application was made for leave to 
appeal from a Judgment of the Supreme Court 
of Canada, but their lordships found that the 
questions raised involved no issue except one 
of fiact, and they held that an appeal would not 
be allowed where the only issue raised is one 
of UcX. The concluding observations 
of the Judici^ Committee are deserving 
of attention- — « Their lordships are also 
^ desirous in this case to lay down the rule, 
"that they will in future expect parties who 
'^ are petitioning for leave to bring an appeal 
^ before this Board, to state succinctly, buc fully, 
" in their petition the grounds upon which they 
« make that demand. They will certainly ex- 
^ pect that parties will confine themselves in 
" future to the petition, and will not wander into 
^ extraneous matter, such as the record and pro- 
« ceediogs in this case, over which the Board 
" until an appeal is permitted and brought, 
'^ have no control whatever, and which they 
^ cannot accept on an exparU statement which 
" an application of this kind is.'' 



AMERICAN BAR ASSOCIATION. 

The sixth annual meeting of the American 
Bar Association will be held at Saratoga Springs 
on the 22nd, 23rd and 24th days of August. 
Among the features of the meeting will be the 
address by the President of the Association, 
Alex. R. Lawton, of Georgia ; a paper by R. G. 
Street, of Texas, on " How far considerations of 
Public Policy may enter into judicial deci- 
sions ;" a paper by Simon Sterne, of New York, 
on "Slipshod and Corrupt Legislation, and the 
remedy;" the Annual Address by J. W. 
Stevenson, of Kentucky; a paper by S. B. 
Baldwin, of Connecticut, on " Preliminary Ex- 
aminations in Criminal Proceedings," and a 
paper by J. M. Shirley, of New Hampshire, on 
''The Futoxe of our Profession.'* 



NOTES OF CASES. 

COURT OF QUEEN'S BENCH. 

MoNTRBAL, September 20, 1882. 
DoRioN, C. J., Moirx, Ramsat, Cross, and 

BUBT, JJ. 

SAUvt (deft, below), Appellant^ and Boilbau 
(petr. below). Respondent. 

Election qf School Commissioner — Demand of PcU. 

It it necessary that five electors should demand a 
poUy in the case of the election of a School 

S'oner. 
etion of School Commissioner has 
under circumstances which are unr 
usual and which lead the Court to believe (hat 
there has been a surprise </ the electors, and 
that they have been debarred from exercising 
their right to vote, the election will be annulled. 

The judgment appealed from in this case 
was rendered by the Superior Court, district of 
Terrebonne, B61anger, J., on the 14th of De- 
cember, 1881, declaring the election of the ap- 
pellant, Joseph Sauv6, to the office of School 
Commissioner to be null, and holding that 
Antoine Ladouceur was duly elected. 

The complaint was that the appellant, Joseph 
Sauv6, had usurped the office of School Com- 
missioner of the parish of St. Placide, to which 
Antoine Ladouceur was properly entitled, and 
the petitioner Boileau asked that Sauv6 be dis- 
possessed of the office in fiavor of L^ouceur. 
The question was whether Ladouceur or Sauv6 
had been legally elected. It was claimed that 
Ladouceur was duly elected School Commis- 
sioner at a meeting held at the church door of 
the parish. It appeared, however, that at the 
time the notice for this meeting at the church 
door was given, notice of another meeting for 
the same purpose was g^ven, to take place at 
the residence of Ephrem Raby. An effort was 
made to combine the meetings, and have one 
at the church door, but some of the electors 
met at Raby's and Sauve was elected, a poll 
demanded in favor of Ladouceur being refused 
by the chairman. The meeting at Raby's was 
called by C. Raby, the newly appointed Secre- 
tary-Treasurer of the Commissioners. The other 
meeting was called by one Leroux, who had 
ceased to be Secretary-Treasurer on the 7th 
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FebruHry precedingi when he was removed from 
office. 

Foffnuelo, Q.C., for the appellant, submitted 
that the election of Sauv^ could not be attacked 
by reason of defect in the title of the person 
who presided, when he was openly exercising 
his office. His title could not be attacked in- 
cidentally. It was also urged, among other 
reasons, that the respondent could not question 
the title oi Raby, because he had acknowledged 
him as Secretary-Treasurer by paying taxes to 
him. 

Champagn^f for the respondent, contended 
that Leroux had not been legally remoTed from 
office, and even if his removal ^^ legal, the 
appointment of C. Raby was illegal\iOt being 
made at a regular meeting. Further, e^eit^ sup- 
posing the meeting held at C. Raby's had bdmt 
lawfully convened, yet a poll was demanded by 
a sufficient number of electors, and was impro- 
perly refused. Three electors could demand a 
poll, and in this case a poll was demanded by 
fiv«>. The pretended election of Sauve was 
therefore illegal, and the Judgment maintaining 
the election of Ladouceur was correct. 

Ramsat, J. This case arises out of misunder. 
standings and difficulties of a Muoicipal Coun- 
cil. We have not to decide on the merits of 
thti disagreement, but whether the appellant, 
Joseph i:kiuv6, was duly elected a School Com- 
mitisioner of the Parish of St. Placide, or 
whether he has usurped the office to which one 
Antoine Ladouceur was duly elected. 

The suit began by a proceeding in the nature 
of a quo warrarUo promoted by the respondent, 
who declares himself an elector, and qualified 
to vote for School Commissioners, and setting 
forth that Antoine Ladouceur was duly quali* 
fied to be elected, and was elected. 

Both the quality or capacity of the Respon- 
dent and of Antoine Ladouceur — one as elector 
and the other as being eligible for elections- 
were expressly denied, and it may be well to 
dispose of these questions at once. It is argued 
that Respondent is only the priU-nom of two 
persons, O. Raymond and Damase Leroux, who 
themselves participated in the proceedings at- 
tacked, and because he recognized the validity 
of thb proceedings in paying the Secretary- 
Treasurer, whose nomination as Secretary- 
Treasurer he now impeaches ; that Raymond 
and Leroux have not paid their taxes, that La- 



douceur was ineligible because neither he na 
his proposers had paid their taxes. 

I see no evidence to disqualify these psrti& 
Those whose names are on the voters* list are 
entitled to vote unless it can be shown pasitire- 
ly that they are subject to a disalnlity. The 
evidence of this is on the party allegiog ^ in- 
capacity. 

Substantially there is little difference ss to 

the &cts of the case. On the 7th Febnai;, 

1881, it seems that there was a special meeting 

of the School Commissioners called to decide 

as to whether the Board should resolve to settle 

the claim of the former Secretary-TreBSiirer, 

Mr. Barnard. At that meeting ciicumstsnc«i 

came to the knowledge of the Commissionen 

which induced them to concur in a resolution 

to dismiss the then Secretary-Treasurer on the 

spot. 
The resolution to dismiss the Secretuy- 

Treasurer was adopted unanimously. It i> 
unnecessary for us to form, much lets to 
express any opinion as to whether this act of 
rigour was justifiable or not. It is sufficient to 
say that the dismissal was accomplished, and 
that the former Secretary-Treasurer fully under- 
stood that he was dismissed. That the Com- 
missioners had the power so to deal with their 
officer appears to be beyond all doubt, aocoid- 
ing to law. CJ3.L.C. 15, 60, §4. Before 
the dismissal one Anthime Piion was appointed 
Secretary-Treasurer pro Umpire, Leroux, the 
former Secretary -Treasurer, then retired, and 
Piion continued to take the minutes. Mr. St 
Jacques, the Chairman of the School Commis- 
sioners, who did not approve of these proceed- 
ings, declared he would not sign the minutes, 
and withdrew, refusing to take any further part 
in the meeting. . The remaining Commisnoneis 
then appointed one of themselves, Mr. H.Fi}oo> 
to act as Chairman in the absence of SL 
Jacques (sec. 58), and the meeting then ad- 
journed till the 19th February. This would 
have been entirely within the powers derired 
from the common law, but it appears that the 
duty of the Commissioners was to proceed to 
the appointment of a Secretary-Treasurer, who 
should give security before acting. Another 
complication was created by the &ct that the 
meeting of the 7 th had taken place in the 
former Secretary, Leroux's house, and the Com- 
missioners could not decently meet there again. 
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Bjth^ adjonmment they had fixed no other 
plAce oi meeting. The three remaining Oom- 
misftionera agreedj howevery to meet at the 
hoQfle of Cjrprien Baby, and the chairman 
yn tern, and the secretary pro fern, sent Mr. St. 
Jacques and Mr. Lalonde notice of the adjourn- 
ment, and that the sitting would be held at 
Baby's. Neither St Jacques nor Lalonde at- 
teoded ; and it is contended that this is not a 
properly adjourned meeting, and that it is not 
a special one. If it was not a prop«^rly ad- 
journed meeting, all that was done at it, in the 
absence of two of the Commissioners, was radi- 
cally null. There would be no protection for 
the public if a portion of their representatives 
can bind them at hole and corner meetings, 
and it seems to me to be a dangerous irre^- 
larity to alter the place of meeting. We must 
not, howeyer, sacrifice substance to form, void 
of any real interest. It is proved that Lalonde 
could not be present, and it is to be presumed 
that St. Jacques purposely abstained from at- 
tending, for he had a special notice to tell him 
where the meeting was to be held. Again, 
there is nothing in the law to declare a meet- 
ing to be absolutely null because there was no 
Secretary-Treasurer. It is true that the i^rm 
indicates that the Secretary-Treasurer should 
sign the notice, and that is the usual course, 
but how were these Commissioners to act ? The 
chairman abandoned his fnnctions,and the secre- 
tazy-treasurer was dismissed. Was the school 
municipality of St. Placide to become help- 
less 7 I tiiink, therefore, the notice g^ven by 
Antime Pilon was sufficient, that the adjourned 
meeting would be held at Raby ^s. If that meet- 
uig was lawfully held, then Mr. Baby was duly 
appointed to the vacant office of Secretary- 
Treasurer, and he was the proper person to sign 
the summons for the public meeting for the 
election of a Commissioner. In any case Mr. 
Damase Leroux had no authority, or color of 
right to call the meeting. ^ The question, there- 
fore, becomes narrowed down to this, whether 
the meeting at Baby's on the 4th July was 
regQlar,and whether it was fiiirly and honestly 
held. As to its regularity, it is maintained 
that it was not called by the officer qualified, 
Hr. Babyi— that even if he had a right to call 
the meeting a poll was regularly demanded, and 
refused on the ground that it was demanded 
by five electors,— that it only requires three 



electors to demand a poll ; that in effect five 
electors did demand a poll. 

The appellant contends that Baby was duly 
appointed Secretary-Treasurer ; that at any rate 
he held the office de facto ; that five electors are 
required to demand a poll effectively, and that 
only four did, in effect, demand a poll. 

The nomination of Baby has already been 
dealt with. The difficulty as to whether five 
or three electors are required to demand a poll 
arises in this way : — By Sect. 37, C. 15, C.S.L. 
C, it is provided : << Si le choix des dits com- 
missaires d'6cole est contests, trois des ^lecteurs 
presents pourront demander un poll, lequel 
devra Stre tenu suivant les regies stabiles par 
la loi alor9 en force pour P^lection des con- 
seillers municipaux.*' 

The 41 v., c. 6, s. 29, then adds: «La 
section 37 du dit chap. 16 se terminera com- 
me suit: 

fit d^apr^B le mode present pour les Elections 
des conseillers municipaux, par les articles 308, 
309, 310, 311, 312, 313, 314, 316, 317, 318, 319, 
320, 321 and 326 du code municipal, UtqueU 
tont dielar^s/aire partie du dit aeUj*' etc. 

The article 31 1 of the Municipal Code then 
formally declares that five electors must 
demand a poll, otherwise it is the duty of the 
President to declare the person elected who has 
the show of hands. This is of course directly 
contradictory to the provision of Sec. 37,C.S.L.C., 
and it comes to be a question whether a demand 
of three electors is sufficient. I think the evi- 
dence &il8 to establish that more than four 
electors demanded a poll. The official return 
so states the fiict, and it is perfectly proved that 
this was the pretension of the presiding officer 
at the time. It was no afterthought. It was 
then for Bespondent to prove that really five 
electors demanded a poll, and this I think he 
has failed to do, his testimony being contra- 
dicted in the most positive way. We are, there- 
fore, obliged to decide the effect of Sect. 37, 
C.S.L.C. and art. 311 M.C. 

It seems to me impossible to arrive at any 
other conclusion than this, that it requires five 
electors to demand a poll, whatever rule of 
interpretation we apply. First, it was evidently 
intended to assimilate the election of Com- 
missioners to the election of Municipal Council- 
lors. Second, the five are mentioned in an 
amendment made to a portion of the former act, 
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and which naturally over-rides the first enact- 
ment. And as a third reason the poll is a priTl- 
lege or exception to the ordinary mode of 
election by show of hands, and therefore the 
presumption is in &Tonr of the greater restric- 
tion. I think, then, that these objections are 
unfounded. 

But another question arises, and that is 
whether in carrying out the law there has 
been good faith, or rather, I should say, 
whether owing to the contentions of the 
members of the council, rendered embarrass- 
ing by irregularities, there has not been what 
amounts to a surprise of the electors which has 
had really the effect of depriving them of their 
right to vote. 

I am very fitr from wishing to impute to the 
contending parties the malice they readily 
attribute to one another. It is easy to under- 
stand how mistaken zeal influences people per. 
fectly honest) and who are in an instant con- 
verted into blind partisans. This has probably 
been the case here. The majority of the Coun* 
ciUors felt naturally aggrieved at Mr. St Jac- 
ques' conduct— they had excellent reason to be 
still more annoyed at Mr. Leroux— and they 
thought themselves justified in adopting every 
opportunity of upsetting their plans. So far 
tbey might be justified, but they could not be 
justified in dealing in such a way as to prevent 
the electors from exercising their right of vote. 
This they in effect did. The meeting at 
Baby's in July was unusual, and particularly 
inexpedient under the circumstances. Then, the 
want of a fifth to demand the poll was a quibblei 
for the president of the Baby meeting knew 
perfectly well that a crowd of electors was in 
the vicinity, come expressly to vote. It was 
his duty, therefore, to have used a little dis- 
cretion, and to have avoided the mystery in 
which he evidently intentionally indulged. I 
am therefore to reverse and that without costs. 
My reason for not allowing costs is that which 
formerly prevailed in Parliament. A contest of 
this sort is pro bono publieo^ if not malicious ; 
and in this case I think there was probable 
cause for the institution of these proceedings 
and for the defence. 

The judgment of the Court is as follows :— 

** La Cour, etc. 

<< Considerant que I'assemblte tenue k la porte 
de I'^giise de la paroisse de St Placide, le 4 



juiUet 1881, n*^ pas H^ duement convoquee 
par aucune personne autorisee k ce fiure, et 
qu'en cons^uence, la pretendue election da 
nomm6 Antoine Ladouceur, pour agir en qua- 
lit6 de Commissaire d'Ecoles poor la dite pa> 
roisse, est nulle et iI16gale ; 

« Considerant que I'assemblee tenne dans la 
maison de Ephrem Baby, le m^me jour de la 
m^me ann6e, a 6t6 duement convoqaee, et que 
les dlecteurs out 6t6 indnits en erreur par le ^t 
que les deux assemblees ont ktb conroqueet 
simultanSment, et pour le mSme but, et ont ete^ 
en consequence de cette erreur, privet de I'trx- 
ercice de leur droit de voter k r^lection d'an 
Commissaire d'Ecoles ; 

0}t considdrant que TMection de Joseph 
8auv6 comme Commissaire d'Ecoles poor Is 
dite paroisse de St Placide a 6te &ite par snr- 
prise, et en violation des regies de I'^qnite et 
de la bonne foi, qui doivent dtre obserrees en 
semblable ca^ ; 

u Et considerant qu'il y a erreur dans le jnge^ 
ment rendu en chambre k Ste. Scholastiqae 
14e jour de d6cembre 1881, qui declare le dit 
Antoine Ladouceur diiment eiu, renverse le dit 
jugement ; 

a Bt pronon^ant le jugement que le dit juge 
aurait dfi rendre, declare I'^lection du dit An- 
toine Ladouceur et du dit Joseph 8auv6 irregn- 
lieVe, nuUe, et de nul eflfet, et la casse et met k 
n6ant, chaque partie payant ses frais, tant ta 
cette cour que dans la cour de premi&re ins- 
tance ; et en outre, cette cour, en vertu des 
pouvoirs qui lui sont confirte, par acte passe 
dans la 44e,et 45e annee du rigne de 8a Uajeste 
la Beine Vactoria, ch. 19, ordonne qu'une elec- 
tion ait lieu samedi, le 7 me jour d*octobre pro- 
chain, 6tant le quinsi&me jour juridique, i 
compter de la date de ce jugement, suivant h 
loi pour 61ire un Commissaire d'Ecoles pour la 
dite paroisse de St. Placide, pour remplacer le 
dit Sauv6 dont r61epdon est annul6e, et que 
Zotique Lalonde, 6cuier, maire de la municipal 
lit6 de la dite paroisse de St Placide, soit nom- 
m6, ainsi qu'il Test par le present jugement, 
pour presider k la dite Election." 

Judgment reversed. 

Foffnuelo j* St. Jian, for appellant. 
Prfvoit # Ohampoffnef f<Mr respondent 
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COUBT OF QUEEN'S BENCH. 

(In Ghambors.) 

MoNTRBAL, Jaly 14, 1883. 

Bx parte William Campbbll Phklan, Petitioner 
for Habeas Corput. 

Extradition — Procedure — Evidence. 

Heldf let TTuU tinee the Imperial Order-'in'Couneil 
4lf 28th December^ 1882, {published in the 
Canada OautU of the 3rd March^ 1883) the 
operation <ifthe Imperial Extradition Act qf 
1870 koM been tuepended in Canada quoad the 
extradition of fugitive offenders from the 
United States^ and the Dominion Aetj 40 Vie- 
toriOf chapter 26, is applicable in such eate^ to 
the extentj at least, qf the extradition arrange-' 
menl in force with that country. 

2Dd. That alleged irregularity in the proceedings 
Jor his arrestf cannot on an application for 
Habeas Corpus avail a prisoner committed for 
extradition. It is sufficient that being under 
arrest b^ore proper authority y a case has been 
made out against him sufficient to Justify his 
conumitmenl. 

3rd. That an affidavit sworn to before a commts- 
sioner qf the United States, proved to be a 
magistrate having authority in the matter 
according to the law where takenf may be re- 
eeivedf if properly proved, a» evidence against 
the prisoner on proceedings Jor extradition. 

4th. That, provided there has been adduced legal 
evidence applicable to the case, and a prisoner 
hat thereon been committed for extradition, a 
Judge on an application for Habeas Corpus 
will not be disposed to weigh or appreciate that 
evidence with a view to giving the prisoner the 
benefit i^ a doubt as to ite preponderance. 

Cross, J. The prisoner is brought before me 
OD an application for Habeas Corpus, to enquire 
into the legality oi his commitment for extra- 
dition to the United States of America under a 
warrant issued by the Chief Justice of this 
Court, which, after setting out the offence 
charged, adjudges the eyidence adduced here 
^ sufficient according to the laws of the Domin- 
" ion of Canada, to justify the apprehension and 
^ committal tor trial of the said William Camp- 
" bell Phelan for the said crime in case the 
" same had been committed in the Proyince of 
« Quebec, Dominion of Canada," and it proceeds : 
t<FoiMmuch as I have determined that the 



« said William Campbell Phelan should be 
<( surrendered in pursuance of the said Act, he 
*t is committed to gaol until he shall be thence 
<' surrendered pursuant to the provisions of the 
<< said treaty between Her Majesty and the 
" United States of America, and the Act of the 
« Dominion Parliament in force, and iLuown as 
(('The Extradition Act, 1877,' or until dis- 
" charged according to law.** 

It is admitted that the crime with which the 
prisoner is charged is one for which the sur- 
render of a fugitive criminal could be claimed 
in virtue of the Treaty between Ureat Britain 
and the United States, but it is contended that 
no case for extradition has been made out 
against him. 

The applicant by his petition raises the 
following objections to the validity of his com- 
mitment : 

Ist That the manner of the prisoner's arrest 
was illegal, the original warrant of arrest and 
the commitment for preliminary examination 
being irregular. 

2nd. That all the proceedings leading up to 
the commitment, and the final commitment 
itself are null and void, inasmuch as they are 
based upon the Dominion Act, 40 Vict. C. 25, 
which is not in force in Canada, quoad the ex- 
tradition of fugitive offenders from the United 
States. 

3rd. That the documentary evidence in the 
case is illegal and inadmissible, and neither 
that nor the oral evidence are sufficient to 
justify the committal for extradition. 

4th. Tliat the prisoner should not be com- 
mitted for extradition, inasmuch as the prosecu- 
tion have failed to establish that, if extradited, 
he could not be detained or tried in the United 
States for any offence prior to his surrender 
other than that on which the surrender is 
grounded. 

It will thus, be seen that the petitioner in- 
vokes the insufficiency ot the evidence as well 
as alleged illegality of the proceedings. 

It has been much disputed whether a judge 
should on Habeas Corpus in a like case exam- 
ine the sufficiency of the evidence. While I 
hold that he may decide as to the legality or 
admissibility of any particular evidence ad- 
duced, or examine whether there may not be 
an entire absence of evidence on any essential 
point, I think he should refrain from such 
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criticism as merely called in question the 
weight or preponderance of proof, conceding 
that its appreciation should be accepted as fonnd 
hy the Jadge making the preliminary enquiry. 

It was contended that Weber, the party who 
claimed to have been defrauded by the passing of 
the counterfeit money, should have been pro- 
duced as a witness, but his affidavit and the 
evidence of the detective Hcllrath identified 
the prisoner sufficiently. Objections were 
further made that Weber's affidavit was taken, 
expartet <^^' ^^ arrest and was sworn to before a 
commissioner in place of a Justice of the peace. 
These are answered by the rulings in the cases 
of Martin, TJ. C. L. J. for 1868, p. 124, and of 
Caunhaye 8 L.B., Q.B. p. 410. The affidavit is only 
required to be made before a party authoriied 
to receive it, not necessarily by a Justice of Peace, 
and it is proved that Henry H. Hallett was 
vested with the powers of a Magistrate and was 
duly authoriied to take this evidence. I must 
hold it well taken. 

The next objection is as to the finding 
of the Grand Jury. There would appear 
to be sufficient evidence without this docu- 
ment. No necessity therefore exists for a 
formal ruling as to its admissibility. Judge 
Ramsay in the case of Sotenbaum, 18 L. C. J. 
200, seemed to have inclined to consider it not 
legal evidence, and excluded it, I think, rather on 
the principle that it was the safest course, than 
from any very decided opinion that it was 
wholly inadmissible ; and in the case of Btgina 
V. Brown, 31 U. C. C. P. R., p. 484, it was held 
admissible by Chief Justice Wilson (confirming 
Judge Armour's opinion and also as auxiliary 
evidence by Mr. Justice Oalt I myself lean 
to the opinion of its admissibility on the ground 
that it is a statement on oath, that is, on the 
oath of the jury who held the inquest, although 
hearsay as regards the evidence taken 
before them, and also on the ground that it is 
the finding of a competent foreign tribunal 
having jurisdiction over the subject matter 
with which they dealt. The finding of a grand 
jury in this Province would of course be a full 
justification for committing and putting the 
accused party on his trial (32-33 Vic. cap. 30, 
sec. 4 and 6. It is not disputed that the docu- 
ment is sufficiently authenticated. 

These objections being disposed of I come to 
deal with the law of the case. 



As to the pretended irregularity of the 
arrest, the party accused was in custody be- 
fore a tribunal competent to inquire into 
the demand for his extradition, witnesses 
were examined in his luresence and cron- 
examined by him, and after a protracted en- 
quiry he was committed lor extradition. It 
is not competent for liim to pretend that he 
was wrongfully taken into custody. It is 
enough that being in custody a sufficient caie 
was made out against him to justify his com- 
mitment for extradition. It was so held in 
Martm't case, TJ. C- L. J. fior 1868, p. 124. 

As to the form of the commitment : It is the 
one appended to the Dominion Statute of 1877, 
and ought to be sufficient if that statute be in 
force, although for my own part I do not think 
it well framed or well conceived to cany out 
the spirit of the law. Had it not been made a 
statutory form I should scarcely have been 
disposed to hold a conunittal good that did not 
contain a declaration by the committing judge, 
that the evidence adduced was sufficient aoooid- 
ing to the laws of the Dominion of Canada, or 
the Province thereof where he was committed, 
to justify the apprehension and conunittal of 
the prisoner for the crime of which he stood 
accused. I am not prepared to say a commit- 
ment would of necessity have to be declared 
bad, although it invoked as part of the judge's 
authority a statute which was not in force, or 
even adopted a form given in that statute, pro- 
vided it otherwise contained all the essential 
averments to meet the necessity of the esse 
according to the treaty and the law of extradi- 
tion, then actually effective. In such case I 
think the reference to a statute not in force 
might be considered mere surplusage, but I 
make no express ruling on this pointy I do not 
consider it necessary. 

It is urged that the Chief Justice exceeded 
his authority by including in the commitment 
the words following : " And fonsmuch as I 
have determined that the said WiUiam Camp- 
bell Pheian should be surrendered in puisusnce 
of the said Act for the causes aforesaid," and the 
case of Zinky 6 Q.L.R., p. 260, was cited to show 
that the committing Judge has no power to 
decide that the extradition should take place. 
I would liave so held in this case were it not 
that I find that the commitment in this reipect 
follows the form appended to the DominioQ 
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Eztiidition Statute of 1877, which was put 
into force since that case was decided. 

A farther argument is made for the prisoner 
based on Section 4 of the Dominion Extradi- 
tion Act of 1877, which reads as follows: "In 
" the case of any foreign state with which there 
" is at or after the time this Act comes into 
<* force, an extradition arrangement, this Act 
" shall apply during the contLnoance of such 
<< anaogement. ProTided that the operation of 
« the Act of the Parliament of the United King- 
** dom passed in the year of Our Lord one thou- 
^ Baud eight himdred and seventy, and entitled : 
" An Act for amending the law relalUng to the 
" Extradition ^ CriminaU," shall have ceased or 
^ been suspended within Canada in the case of 
•^ that state." 

PreriouB to the 28th Dec. 1882, the necessary 
measuzes had not heen adopted to suspend the 
operation of the Imperial Bxtradition Act of 
1870, and to hring into force the Dominion 
Extradition Act of 1877, to which end pro- 
Tisioa had heen made in these two Acts. By 
Imperial order-in-council of that date, puh- 
lished in the Canada Oazette of the 3rd March 
1883, the Imperial Act of 1870 was suspended 
within the Dominion of Canada so &r as it 
related to any foreign state in the case of which 
it then applied. It did then apply and had 
been acted upon with regard to the United 
States, hut independently of certain limitations 
and restriotions to which Her Majesty's Govern- 
ment desired it should he suhjected, and which 

were provided hy treaty or otherwise in the 
case of other governments. 

The suspension of the Imperial Act of 1870, 
therefore, was operated by the order in council 
of date the 28th Dec., 1882. But it is argued that 
subsection 3 of sec 4 of the Canadian Act of 
1877 shows that the application of the Imper- 
ial Act of 1870 to the United States in virtue of 
section 27 was a conditional and qualified one, 
the Act having been applied so that the Canad- 
ian Act 31 Vic. chap. 94 should form part of it, 
and hence the Canadian Act of 1877 could 
only be applied to the United States by the 
Ckyvemor General's Order in Council subject to 
the same conditions and qualifications in virtue 
of section 27. But section 27, after repealing 
previous legislation, provides that the Act shall 
be in force with the exception of anything it 
contained inconsistent with the treaties to 



which it referred, in the same manner as if an 
Order in Council referring to such Treaties had 
been made, and had directed that every law or 
order once in force in -any British possession 
formed part of the Act. It follows that the 
Statute of 1870 came in force as regards the 
United States without any Order in Council, 
but that restrictions and limitations or addi- 
tional provisions beyond what was contained 
in the Treaty with the United States were not 
in force as regards that country. 

Therefore the extended schedule of crimes 
attached to that statute, and the conditions 
therein stated which by orders in Council came 
to be applied in the case of Treaties with other 
States, did not apply to the United States and 
could not be applied by any Canadian order in 
Council. Sub-Section 3 of section 4 of the 
Dominion Act of 1877 imposed it as a duty on 
the Dominion Governor in Council, in cases 
where the Imperial Act of 1870 had been or 
should be applied with restrictions and limita- 
tions, to direct by their order like restrictions 
and limitations. This explains the exception 
made of the United States in the despatch of Lord 
Derby to the (Governor General Lord Lome, of 
date the 7th February, 1883. The Imperial Act 
of 1870 never having been with its restrictions 
and limitations applied to the United States, 
was only in forc^ as regards them to the extent of 
the actual Treaty stipulations, and needed no 
Canadian Order in Council to put it in force as 
regards restrictions and limitations, because 
they did not apply. 

I hive only to add that the Canadian Act 31 
Vic. chap. 94, was repealed by the Dominion 
Actof 1S77, 40 Vic. chap. 26, coming into force. 

I think a Mr case has been made out for the 
prisoner's extradition, and he has failed to show 
any illegality in his detention or commitment. 
I order him to be remanded for extradition 
according to the exigency of the commitment 
by which he is held. In my opinion Treaty 
regulations between States should be executed 
in good fiaith in a liberal spirit with a dispo- 
sition to facilitate the obtainment of justice. 

The order of commitment for extradition is 
confirmed. 

C, F. Damdton, Q.C , and Selkirk Crou for 
the United States Government. 

S. W, F, Ouerin and Eugene Lqfieur for the 
Petitioner. 
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ENGLISH CRIMINAL LAW, 

Open and public place. — A railway carriage, 
while on its journey, is within the definition 
of *< an open and public place, to which the 
public have or are permitted to have access/' 
in a statute forbidding gaming in such places. 
^LangrUh v. Archer, L. R., 10 Q. B. D. 44. 

Rape, — The statute 38 k 39 Vict. ch. 94, 
sec. 4, which enacts that " whosoever shall un- 
lawfully and carnally know and abuse any girl 
being above the age of twelve and under the 
age of thirteen years, whether with or without 
her consent, shall be guilty of a misdemeanor,'' 
etc., does not operate to prevent a conviction 
for felony, under 24 and 25 Vict. ch. 100, sec. 
48, of a person committing a rape upon a girl 
between those ages. — Reg. v. Ratcliff, 10 Q. B. B. 
37. 

GENERAL NOTES. 

The following is probably intended as a satire upon 
the *' small type " oonditionsof which common carriers 
are so fond :— 

"A few Saturdays ago a Philadelphia fish dealer de- 
parted for a railroad station a few miles out, to spend 
Sunday with some friends. After the cars had started 
he found on looking at his return ticket that ' in con- 
sideration of the reduced rates,' etc., the ticket was 
good only till the day following; so on his return, 
Monday, he had to buy another ticket to come home 
on. A day or so afterward a leading official of the 
company bought a couple of early shad of him. They 
were delivered, and on opening the bundle was found a 
card stating that ' in consideration of the low price 
charged, the shad would not be good after two hours.' 
The fish had to be thrown away, uid that official has 
been in a brown study ever since." 

The Mortrkal Police Fobcb.— Thirty years ago 
there were but two police stations, the population 
beingabout 60,000, whereas now there are eleven sta- 
tions for a population of about 150,000. The following 
table will give an idea of the comparative strength of 
the force for the last thirty years:— 



Tear. 



1854 
1866 
1862 
1866 
1870 
1872 
1876 
1880 
1882 






1 
1 
1 
1 
1 
1 
1 
1 
1 



OQ 



2 
2 
2 
2 
4 
4 
2 
2 
2 



OQ 



4 
4 
6 
12 
16 
20 
24 
20 
33 



00 

o 



2 
2 
2 
4 
4 
4 
6 
6 
8 



a 



75 
100 
125 
125 
125 
150 
162 
162 
209 



Appropriation. 



$30,000 

36,000 

48,000 

60,000 

78,200 

100,128 

134,500 

131.289 

160,000 



The large increase of expenditure is due chiefly to 
the expense of building or renting and maintaining 
station houses rather than for the pay of policemen, 
whose numbers have not increased in proportion ; but 
that the ratio of police protection to population has 
improved and is nearer to what it should be, vis., at 
least 1 policeman to 500 people, will be gathered from 
the following comparisons:— 

Population. Police. Ratio. 

1854 ^ 60,000 75 1 to 800 

1870 108,000 125 1 to 864 

1880 143,000 168 1 to 851 

1883 150,000 215 1 to 697 

The annual revenue from fines in the Recorder's 
Court may be regarded as a criterion of public morality ; 
these have lately fallen off in a marked degree, as a 
few figures taken at random from the City Treasurer's 
books show : — 

1866 $14,050 

1867 17,328 

1870 15,442 

1»72 18.027 

1876 15,998 

1881 12.665 

The death of Mr. James Cockburn, Q.C., one of the 
commissioners a4)pointed to consolidate the Statutes of 
Canada, occurred on the 14th August 

The Oatrnda Oaxette contains the appointment of 
William Twining, Esq., of Halifax, barrister-at-Uw, 
to be Marshal of the Court of Vice- Admiralty at Hali- 
fax, vice Joseph Bell, deceased. 

The cat had a good friend in Mrs. Ellon M. Gifibrd, 
of Boston. In her will she left $25,000 to esUblish a 
home for friendless or disabled cats. But the will, it 
is stated, is to be disputed on the ground that there is 
presumptive evidence of insanity in any person who 
will " die and endow a college for a cat." 

A solicitor complains* in the columns of the Law 
2Yme9, that*' solicitors were forgotten in the festal 
tribute " to Mr. Benjamin, although they are the 
persons " whose patronage made both bench and bar." 
The Law Timea answers that " solicitors cannot secure 
to counsel that eminence which is the prise alone of 
learning and ability to which soliciton contribute 
nothing." 

A new system of postal notes is to come into opera- 
tion in the United States on September 3, by which the 
sender can transmit any sum from one cent to five 
dollars. The Kew York Tribune illustrates the con- 
venience of the new arrmgement by stating that " a 
lady living out of town who wants to send $3.79 to a 
drygoods store in New York will hand that sum, and 
three cents fee, to the postmaster. He will give her 
an order with the figure three punched in the doUar 
column, the figure seven in the column of dimes, and 
the figure nine in the column of cents. This is simple 
and easy, and offers no ohanoe for fraad>" 
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THE MACKONOCHIE CASE. 

The London Law Time* reviews as follows 
the remarkable litigation arising from the ec 
( entric practices of the Rev. Mr. Mackonochie : 
'Tlie history of the litigation which culmi- 
Dated hkst week in the sentence of deprivation 
against Mr. Mackonochie, deserves to be re- 
corded as an interesting example of the extra- 
ordinary speed with which < swift-footed jus- 
tice' parsoes an ecclesiastical offender. The 
first suit against Mr. Mackonochie came be- 
fore the Arches Court of Canterbury by^ letter 
of request from the Bishop of London to the 
then Dean of Arches (Dr. Lushington), in 
1867, when Sir Robert Phillimore, on behaif of 
the defendant, opposed the admission of the 
articles. The articles were reformed as direct- 
ed by the Court, and in 1868 the case was 
heard before Sir R. Phillimore, who had sue 
teeded Dr. Lushington. After a hearing ex- 
tending over sixteen days, the learned judge, in 
a judgment which occupies 130 pages in the 
I/m HeportSj found that Mr. Mackonochie had 
offended against the ecclesiastical law in two 
out of foor points then charged against him. 
Ue admonished the reverend gentleman to 
abstain from the illegal practices. The pro- 
moter appealed against the decision as regarded 
the two points on which Sir R. Phillimore had 
ab(M>lTetl the defendant ; and in December of 
the same year the Judicial Committee held 
tliiit the defendant had offended against the 
law in those points also, and he was admon- 
ishi'd to abstain from them. In 1869 the Judi- 
rial Committee were applied to lor an order to 
eutorce compliance with the monition, and the 
Court held that, as to one practice, the moni- 
tion had been disobeyed, and further admon- 
ished the defendant to abstain therefrom for 
the future. In 1870 a motion was again made 
to the Privy Council to enforce obedience to 
the monition. The Court found that the de- 
fendant had disobeyed the monition, and sus- 
pended him ab officio et benefieio for three 
monthf. Here ended the first suit. In 1874 a 
second suit was instituted against Mr. Mackono- 
chie for a variety of offences. The charges 



were held to be established, and the defendant 
was suspended ab officio for six weeks, and was 
admonished to desist from the like practices 
for the future. In March, 1878, Lord Penzance, 
then Dean of Arches, declared that Mr. Mackon- 
ochie had disobeyed this monition, and granted 
a further monition against him, and in the fol- 
lowing June Mr. Mackonochie was suspended ab 
officio et beneficio for three years for continued 
disobedience. Mr. Mackonochie then obtained 
from the Queen^s Bench Division a writ of pro- 
hibition to restrain Lord Penaance from enforc- 
ing the sentence of suspension, but this decis- 
ion was subsequently reversed by a majority of 
the Court of Appeal. In the meantime, a new 
suit was instituted, praying for a sentence of 
deprivation against Mr. Mackonochie. Lord^ 
Penzance refused to grant a deprivation, on 
the ground that, while the previous sentence 
was still subsisting, it would not be consistent 
with the maintenance of the authority of the 
Court to pass a fresh sentence. The Judicial 
Committee reversed this decision, and remitted 
the case to the Court below to decree such cen- 
sure oc punishment as it might think fit, and 
on Saturday last Lord Penzance pronounced 
sentence of depriv^ion. It would probably be 
unsafe to say that tne end of this vista of liti- 
gation has yet been reached.' * 



REGISTRAR'S FEES IN NEW YORK. 

Our enterprising neighbours usually stimulate 
us by their example, but in some respects they 
are slow in the task of uprooting evil growths. 
The New York Herald has been attacking the 
system of searches of real estate titles in the 
city of New York. We avail ourselves of the 
following summary in our contemporary the 
Albany Law Journal :— " The New York Herald 
of the 3rd inst. contained a very interesting 
article on searches of real estate titles in the 
city of New York. There can be no doubt 
that these searches are of appalling expense. 
There are in the register s office 3,500 volumes 
of records, and they are increasing at the rate 
of 300 a year. Last year thoro were nearly 
10,000 deeds and more than 10,000 mortgages 
recorded. The necessary and reasonable ex- 
pense of a proper search must be very large, 
and there is perhaps no help for it ; but it 
would seem that the official fees are rather too 
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lArge. The fferalAeBtimtdes that last year the 
register received 1340,000, and the county 
clerk $300|000. Every practitioner knows that 
these enormous sums do not enrich these ofiGl- 
cials alone, and he knows too tliat to expedite 
a search he must bleed at every pore. The 
BeraldPs remedy for the evil is the following, 
which we submit for the reflection of our read- 
ers : < The minds of practical men in various 
places have been independently drawn to this 
problem, and it has been found by all or nearly 
all of them who have stated their conclusions 
that the remedy for this great evil is to arrange 
the indices of the conveyances and mortgages 
upon a geographical basis, aud not to have a 
name index at all (except for judgments) ; to 
make it a locality index, so that a buyer or 
lender desiring to know all the deeds and mort- 
gages and liens on record affecting a particular 
bouse and lot can turn first to a « ard and block 
map, something like the ward and block maps 
in the tax office of this city, and there identify 
by its number the parcel he is searching against, 
and then turn to another volume which is num- 
bered and paged to correspond with the ward and 
lot number, and find in that volume a page dt$. 
voted to that particular lot, and on that page, 
in regular order, each occupying but one line, 
find every c|eed, mortgage and lien affecting 
that lot properly noted ; then it will be a brief 
and easy labor to examine the specific vol- 
umes of records referred to." The above is 
precisely the system introduced nearly twei^y 
years ago in the Province of Quebec. ^ 



THE RETIREMENT OF MR. BENJAMIN. 

The withdrawal of this distinguished advocate 
from active work, in consequence of ill-health, 
has already been noticed. The Tinut refers to 
the banquet which was given to the retiring 
barrister, in the hall ot the Inner Temple, on 
Saturday evening, June 20, as an almost unique 
event Though liberal in its hospitality, the 
Thmet says " the English bar is not prone to 
go out of its way to honor even its most illus- 
trious members ; and to pay this mark of respect 
to one who had not entered it by the usual gates, 
who had oome late in life to England to repair 
his shattered fortunes and to join a profession 
which has all sorts of portals and passwords 
calculated, if not intended, to exclude outsiders, 



is a rare event, and is, in foct, without a parallel 
in the long history of the bar. It is the strange 
and brilliant ending of a strange profiessional 
career. The attendance of the chief judges and 
of upward of 200 members of the English bar 
shows that Mr. Benjamin has, in his compara- 
tively brief career here, won the esteem and 
respect of men from whom so often in forensic 
(contests he must have borne away the prize." 

The following notice of his career, from the 
same journal, will be read with interest : — 

<* On Saturday little was said as to the ele> 
ment of romance in Mr. Benjamin's career, 
which is wholly wanting in the commonplace 
histories of most successful lawyers. But it 
formed a background of interest to the proceed- 
ings. In the brief speech in which, with feel- 
ing and tact, Mr. Benjamin acknowledged the 
warmth of his reception, he stated that he had 
retired from practice just as he had completed 
the fiftieth year of his professional life. Into 
that half century how much variety, what di- 
versity of incident, experience, and scene have 
been crowded ! If Mr. Benjamin writes his au- 
tobiography, as it is to be hoped be will, what 
materials for a stirring narrative Le taiay draw 
from his memory. When some of the judges 
who had come to do him honor were children , 
he was already conspicuous at the New Orleans 
bar. His earliest published legal work, a di- 
gest of the reported cases of the Louisiana courts, 
is dated as far back as 1834, and his published 
arguments in important commercial cases, snch 
as Lockett agf^nst the Merchants* Insurance 
Company, made him known as long ago aa 
1840 throughout the Union as an admirable 
lawyer. In the Senate he was equally success- 
ful as a powerful and dexterous debater. He 
attained distinction as a legal reasoner before 
the Supreme Court at Washington, a tribunal 
which has always preserved a high forensic 
standard. For some time before the outbreak 
of the civil war called him to play a still more 
conspicuous part, he was sought after wherever 
acumen and learning were needed ; and one of 
the greatest of his forensic efforts was his argn- 
ment before the Federal District Court of Cali- 
fornia in regard to an important mining claim — 
The United States against Castilleros. Of the 
share which he took in the struggle between the 
North and the South, it is enough to say that 
he showed no deficiency in boldness or skill, 
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and that the diBasten which brfell his cause 
were not attrihutable to any Uck of ent* rgy on 
his part. When all was lost— when fortune had 
pronounced her last word against the Confeder- 
ate arms — Mr. Benjamin came to England to 
begin in English courts the practice of the legal 
profession. 

" The experiment might well seem foolhardy 
and hopeless even in the case of a man of Mr. 
Benjamin's energy and ability. He was pretty 
well advanced in years. His professional ante- 
cedents were not obvious preparations for 8uc- 
cess here. He had not been trained as a lawyer 
in one of the States of the Union in which the 
common law, with all its incidents, had taken 
root. He was not a Massachusetts or Pennsyl- 
vanian lawyer, accustomed to handle English 
authorities and to apply English rules of pro- 
cedure. He was trained in Louisiana, the 
jurisprudence of which was formed of successive 
layers of Roman, French and Spanish law, 
and the courts of which were accustomed, when 
the States codes afforded no guide, to go in 
seajnch of general principles to Roman, French, 
or Spanish authorities. Probably this apparent 
disadvantage was an advantage in disguise. 
However great the practical inconvenience of 
such a state of legal confusion, experience in 
such a forum was calculated to train lawyers 
who were more than mere tradesmen and who 
possessed wide legal knowledge. In this school 
Mr. Benjamin might well acquire that famili- 
arity with and mastery over general principles 
which was the greatest of his gifts as an advo- 
cate. It was not an accident that Edward 
Livingston, the first American lawyer to direct 
attention to the subject of legal reform, began 
his work in that State. Nor was it a fact of no 
conaeqnence that Mr. Benjamin received his 
legal training in circumstances in which it was 
essential to attain a familiarity with general 
jariapnidence. When he arrived in this country 
the lame of his ability had preceded him, and 
sympathy with him, as a political exile and the 
representative of a lost cause, smoothed bis 
path. The late Lord Justice Turner, Lord 
Haiherly, and Sir Fitisroy Kelly bestirred them- 
selTes to procure for him a dispensation from 
the necessity of undergoing the usual period of 
probation before being called to the bar. 
Eminent firms of solicitors in Liverpool and 
eUewhere rallied lound him. The publication 



of his book on the Law of Sale advanced his 
professional fortunes ; and he rapidly rose in 
favour until it bfcamr customary to retain him 
as a matter of course in all important cases be- 
fore the Court of Appeals in the House of Lords. 
He had attained to an eminent position when 
his medical advisers warned him that he 
must no longer share in the excitement and 
tumult of forensic contests, and he decided, 
much to the regret of his brethren, to retire 
from his profession." 



LEGISLATION IN ENGLAND, 

Parliament now sits, not only during the 
winter, but all summer through, and apparently 
not even the autumnal shooting season is to be 
held sacred ; yet the quantity of actual work 
accomplished is not prodigious. The present 
condition of things has prompted an effort to 
remedy the evil, and the House of Commons is 
in future to do a considerable part of its work, 
or at all events ot its talking, in sections. Mr. 
Gladstone, at the Lord Mayor's Banquet, Aug. 
8, referred to the innovation in the following 
terms: — 

« One word on the House of Commons itself. 
Do what we may and labor as we may — freely 
as members of that assembly spend their powers 
and an amount of exertion never equalled, so 
far as I know, either in any former period or in 
any other country, for the benefit of the land to 
which they belong^yet they still seem as if 
they were engaged in almost hopeless effort in 
the multitude of demands that arise from every 
quarter, while the multiplication of interests of 
this vast and still extending Empire appears to 
defy the very best efforts they can make. But 
we have this year entered upoA the first trial of 
an experiment of the utmost interest. That 
experiment is known under the name of the 
institution of what are called Grand Committees^ 
by which the House of Commons endeavors to 
multiply itself for/practical purposes with a 
judicious division of labor, applying to portions 
of its work for which a part of its members arts 
proficient the energies of that part alone, and 
leaving the rest free for undertaking though 
perhaps not less important, yet separate pur- 
poses. I earnestly hope that the secret of self- 
multiplication, which has been largely used in 
other lands, may be found effectual here, where 
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andoubtedly the necessity for its use is far more 
urgent than in any other country on the globe, 
for there is no country on the globe which has 
undertaken so much ; there never has been a 
country on the globe on which the cares of 
Empire have lain so heavily. But, on the other 
hand, there never has been a people, as I believe, 
more richly endowed with the energies neces- 
sary for the discharge of those duties, or more 
resolutely determined that, as far as the full 
disposal of their energies enable them, they will 
not fail in the fulfilment of the task which the 
dispensation of Providence appears to have 
committed to their hands. I hope that the 
people ot this country will watch with fiir greatei 
interest than ever the present work of the House 
of Commons. Important as particular subjects 
of legislation may be, there is no one subject 
perhaps so important as the condition of that 
great organ by which the bulk and mass of your 
work must be done, if it is to be done at all. 
The present Government have conceived the 
hope that by this secret of the division of labor 
and division of force, it may be possible to 
overtake the long arrears which for so consider- 
able a time have done some discredit to the 
history of this country, and to keep the efiforts 
of Parliament more abreast of the wants of the 
nation. I commend that subject to the re- 
flection of every intelligent Englishman, because 
I am confident that after all this country is in 
the strictest sense a self-governing country, 
with its ancient institutions rooted in the heart 
and mind and in the attachment of the whole 
body of the people, irrespective of class and 
condition and sect and party. Yet in the main 
it is from the nation itself that the final de. 
cisive impulse arises, by means of which the 
great works that have been accomplished in 
legislation and Uovernment have been carried 
onwards from their inception to their final 
consummation." ^ 



HUSBAND AND WIFE, 

The Court of Appeal were greatly exercised 
in their minds on Friday by the decision of Mr. 
Justice Cbitty in the case to which we drew 
attention in our last number, with regard to the 
rights of a married woman over a house settled 
to her separate use. The case is, with a some- 
what excessive delicacy, reported in the Timea 
of last Saturday, under the no-name of-— —v. 



-^-, which is not a very convenient detignatioa, 
and has been confined hitherto to matrimoiiiAl 
cases in lyhich the details were unfit for publi- 
cation. However, the real name is given in 
newspapers of less refinement as SffmnrndtJ 
HalleU^ and, as it is likely to be a leading case, 
it is just as well it should not remain sdgdt- 
mous. Lord Justice Cotton pointed out, u wp 
did, that, "if Mr. Jostice Chitty's decision m^ 
sound, it would enable every married womiu 
who had a house of lier own under the Hanied 
Women's Property Act, to turn her husband oat 
of it and apply to the court to restrain him tnm 
entering if* The Master of the Rolls, with a 
singular forgetfulness of the maimer in which 
nearly all the most important questions whicli 
come before the Chancery Division are decided, 
asked << whether the court conld be expected 
upon an interlocutory application of this >oti, 
to decide a question which might have the 
effect of altering the whole social life of Eng- 
land." In the result, however, they did what 
they could hardly help doing, as the law od 
the subject was settled more than forty years 
ago, and bad been acted on ever since, and con- 
firmed the decision of Mr. Justice Chitty. But 
they carefully guarded themselves from laying 
down any general principle that a married 
woman could turn her husband out of her boo^ 
and keep him out. Surely all this scrupiiioatj 
is ill-founded. A man can turn his wife out of 
his house, and her only remedy is that pre- 
carious and scandalous one of a suit for restito- 
tion of conjugal rights. Why should not a 
woman have an equal right ? The Yice-Chan- 
cellor of England, in 1840, laid it down in a pre- 
cisely similar case (Oreen v. Orem^ 5 Hare, 400) 
that the ^* court had only to consider whether a 
trust for the separate use of the wife was created. 
There was nothing unlawful in the settlement 
and he saw nothing to prevent the Couit from 
protecting the interests ot the parties nnder 
it. If the injunction had the effect attriboti?d 
to it,vi2.,of operating as a divorce amenatHthoro. 
a question which he could not determine, the 
husband would not be without his remedy in 
the Ecclesiastical Court." Sir Lancelot Shad- 
well was not a person careless of the reiults of 
legal decisions, but he knew that his bosiness 
was to decide according to law and equity, aad 
he did decide accordingly. If his decision was 
right (and it was practically appioved of hj 
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the Queen's Bench in Allen v. Walker, L. Bep. 
5 Ex. 187, in 1879, by Martin, Channell and 
Cleasby, BB.), in a case in which the separate 
use was created by the parties in " derogation 
of the common law," a fortiori must it be right 
now when the separate use is made a neces. 
sary incident by the express declaration of the 
Legislature In a statute which has abrogated 
the common law. Nor can the fact that the 
statute has extended the rule of law from a few 
to a large number of cases affect the justice of 
the rule. In actual life there is not the least 
danger of the right being exercised in cases 
where it is not right that it should be exercised. 
Married women are not so anxious to drive 
away their husbands without cause as alarmist 
politicians seem to think, and in cases like 
that before the court it is eminently desirable 
that the husband should be treated in fact, as 
he is in law, as a stmnger to his wife's separate 
property. At all erents, the decision of the 
court may be taken to have overruled its obiter 
dlcioj and carefully as each member of it 
guarded himself against laying down any 
general rule, yet the general rule is necessarily 
implied in, and forms, the only ratio decidendi 
of the particular decision. — London Law Jimes. 



NOTES OF CASES. 



COURT OF QUEEN'S BENCH. 

MoKTRiAL, September 27, 1882. 
DoBioN, C. J., Monk, Bambat, Tbssibr, Cboss, JJ. 

RXGINA V. SdPRANI. 

Receiving stolen good* — Continued offence. 
The prieoner wu indicted for JeUmiouely receiving 
ttoUn gooda, on a date elated in the indict" 
ment, and it was proved that the receiving of 
the property deacribed extended over a consid- 
erable period, exceeding six months, ffeld^ 
that the Crown was not bound to elect on which 
of the receivings it W€u intended to proceed 
against the accused. 
The defendant, Suprani, having been con- 
ricted of feloniously receiving stolen goods, 
the following Case was reserved by the presid- 
ing Judge, Sir A. A. Dorion, C. J. : — 

"The prisoner was tried before me at the 
Court of Queen's Bench, at Montreal (Crown 
side), on the 7th day of June instant, for hav- 
ing, on the 26th day of ApTil,'^1882, feloniously 
received stolen goods. 



"The indictment is as follows, 1o wit : — 

" The jurors for Our Lady the Queen, upon 
their oath, present that Jean Suprani and Marie 
Gmnelli, on the 26th day of April, in the year 
of our Lord, 1882, at the City of Montreal, in 
tlie District of Montreal, 188 3-12 dozen of silk 
handkerchiefs, 1 7-12 dozen of kid gloves, the 
whole of the value of $2,000, of the goods and 
chattels of Leslie James Skelton and Freder- 
ick Charles Skelton, partners in trade, before 
then feloniously stolen, feloniously did receive 
and have (they the said Jean Suprani and 
Marie Granelli, at the time when they so 
received the said goods and chattels as afore- 
said, then well knowing the same to have been 
feloniously stolen). 

"At the trial, the Crown proved that for a 
long period, extending from the latter part of 
the year 1880 to the 26th day of March, 1882, 
John Charles Verity, a clerk in the employ of 
Leslie James Skelton and Frederick Charles 
Skelton, doing business in Montreal under the 
name of Skelton Brothers, had, from time to 
time, stolen from his employers the handker- 
chiefs and part of the gloves mentioned in the 
indictment, and had sold them to the prisoner 
at from one-fourth to one-third of their value, 
and under circumstances which were such as to 
justify the jury in coming to the conclusion 
that the prisoner knew when he purchased 
these goods, that they had been stolen. The 
sales to the prisoner were made as often as once 
or twice a week during the above period. 

" Part of the gloves and some of the hand- 
kerchiefs were identified as having been sold 
to the prisoner in the latter part of December, 
1880, and a few of the other handkerchiefs, of 
the value of $25 or $30, were identified as hav- 
ing been sold to him in the month of March, 
1882. 

<< The evidence as to the sale of the remain- 
ing handkerchiefe was general, and did not 
specify any particular occasion on which any 
portion of them were sold. 

" After the evidence for the Crown had been 
closed, the defence applied to the Court to 
order the prosecution to elect on which of the 
offences it was intended to proceed against the 
accused, and that such offences should not ex- 
ceed three in the space of six months. 

" I ruled that the Crown was not bound to 
elect, and that the prisoner was bound to pro- 
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ceed on the whole case. Whereupon the pris- 
oner addnciid some evidence, and the jury re- 
turned a verdict of gnilty of the charge laid in 
the indictment. 

« I reserved the following questions, which I 
heg to submit to the Court of Queen's Bench 
sitting in error and appeal : — 

<U8t. Was the Crown bound to elect on 
which of the receivings it intended to proceed 
against the prisoner ? 

^ 2nd. In case my ruling be considered incor- 
rect, can the verdict be sustained? 

"No sentence was pronounced against the 
prisoner, who has been remanded and waits in 
gaol the decision of the Court on the above 
questions. 

" Montreal, 30th June, 1882."^ 

The conviction was sustained, the Court 
being ot opinion that Sec. 6 of the Larceny 
Act, 32-33 Vic, Cap. 21, did not apply to the 
case of receiving. The following order was 
made: — 

<< It is considered and adjudged and finally 
determined by the Court now here, pursuant to 
the Statute in that behalf, that an entry be 
made in the record to the effect that, in the 
opinion of this Court, the proceedings had and 
taken in the said Court at Montreal are regu- 
lar ; that the ruling of the Judge presiding the 
said Court of Queen's Bench is correct, and 
that no reason hath been assigned by and on 
behalf of the said Jean Suprani sufficient to set 
aside the conviction on the indictment in this 
cause. 

« It is therefore ordered that the said convic- 
tion be, and the same is hereby affirmed ; and 
that it do stand in full force and value." 

Conviction affirmed. 

A. Ouimet, Q.C., for the Crown. 

St. Pierre^ for the prisoner. 



SUPERIOR COURT. 

Montreal^ April 21, 1883. 
Before TASCHsaBAU, J. 

BiQONBSSR V. BrUNKLLB. 

Rape — Evidence, 

In an action of damagee by the father qf a minor^ 

for rapCf where the ease reste upon the tm* 

supported testimony qf the girl^ and there is 

eonnier evidence to the effect that the girl is not 



of irreproachabU ckaraeter, tie action wtB not 
be nuuntained. 

Pbr Curiam. The plaintiiF brought the 
present action as the fiither of Joaephine 
BigoneMe, a minor, whom he alleged to hsve 
been violated by the defendant on the 3rd 
December, 1881. The outrage, it was said, was 
committed late in the evening while the girl 
was crossing a field about three acres from her 
residence and in front of a bam belonging to 
the defendant. Thf; action was not brought 
until May or June 1882, when the girl was in 
an advanced stage of pregnancy, and on the 5th 
of September of the same year a child was bom. 

The defendant denied the chaige entirely. 

At the trial the girl herself was the only 
witness brought up to prove the alleged rape, 
and there was not a single cinmmatance estab- 
lished to corroborate her statement. The case 
rests wholly upon her unsupported statement, 
that the defendant, on the occasion in questioo, 
seised her and forcibly had connection with 
her. She made no complaint or discloauie of 
the circumstances until long afterwards. It 
has also been pretended that there is a likenesa 
between the defendant and the child. This 
point cannot be considered very important 
when it is remembered that the child was bat 
two or three months old at the time the evi- 
dence was adduced. 

The Court is not disposed to receive the 
unoorrobonted statement of the girl as evidence 
of such a grave offence. Moreover, evidence 
has been adduced on the part of the defendant, 
showing that the girl's character is not what 
it ought to be. Two witnesses testified that, t4) 
their personal knowledge, she was not virtuoos. 
It would have been easy to rebut this evidence 
by bringing up those who were well aoqcainted 
with her, but in answer to this H^maging testi- 
mony nothing has been attempted except to 
call the girl herself, and let her deny the 
facts alleged against her. 

Under all the circumstances it is impossible 
to condemn the ^efsndant as prayed, and the 
action is therefore dismissed with costs. 

The judgment of the Court is in the following 
terms: — 

"LaCour etc.... 

*' Considirant que le ttaioignage non corro- 
bor6de la soi-disante victime d'nn prMendo 
viol ne peut en rdgle g6ntoile saflke, soit an 
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cirU, 8oit an criminel, k la constatation 16gale 
do crime impuU, surtoat lorsqn'il y a de fortes 
prisomptions contre le caract^re, rhonndtete et 
la cbastete de raccasatrice ; 

'< Connd^rant que rimpntation port6e par 
Georgiana Bigonesse, fiUe da demandeur, con- 
tre le defendenT en cette cause, accusant ce 
dernier de Tavoir viol6e et connue charnelle- 
ment le ou Ters le 3 decembre 1881, ne repose 
xor Aucun autre i^moignage que celui de la dite 
Georgiana Bigonesse elle-mdme, et n'est tendue 
rraisemblable par ancnne preuve de circon- 
stanoe et par ancune pr^somption legale et 
raisonnable dans la cause ; 

" Considerant qu'il est etabli par plusiears H- 
moins que la dite Georgiana Bigonesse a fait 
preuve, en diverses circonstances, de mal- 
boDD^tete, de Ug^ret^ coupable et mdme d'im- 
moralite dans sa conduite, ce qui rend suspect 
son temoignage rendu en cette cause, et laisse 
su moins place k un doute raisonnable dont le 
defendeur, comme partie accusce, doit avoir 
tout le b^n^iice ; 

"Considerant que, pour ces motifs, Faction 
en dommage»-interdt«, port§e par ledemanUeur 
p^re de la dite Georgiana Bigonesse, contre le 
d^iendeur, ne pent 6tre accneillie ; 

^' Maintient la defense et rcnvoie I'action 

avec d^pens distraits/' etc. 

Action dismissed. 

LaeatUy Oloberuky^ Biinillon 4f BroueaUj for 

plaintiff. 

Gecfrion^ Rinfret j* Dorion, for defendant. 



COURT OP-REVIEW. 

MoMTBKAL, January 23, 1883. 

BffoTB SiCOTTK, TOBKANCS, RaIMVILLB, J J. 

MorasKAU, Atty-Gen. v. Bate, «« quai. 
Procedure — Action to set aside Letters Patent. 

The proceeding was in the nature of a scire 
faeiaa, to Set aside letters patent of invention 
which had been issued under the Act of the 
Parliament of Canada, 35 Victoria, chap. 26. 
The proceeding had been taken in the name of 
the Attorney-General of the Province of Quebec, 
and objection was made that the action could 
only be legally brought in the name of the 
Attorney-General of Canada. 

In the Superior Court, Taschereau, J., who 
rendered the judgment, was of opinion that the 
objection was well foanded, and the action was 



therefore dismissed. This judgment was con- 
firmed by the Court of Review, " Consid6rant 
que la Ug^slation sur les brevets d'invention est 
exclusivement dans les attributious et pouvoirs 
du Parlement et du Gouvemment Federal, et 
que par Facte de 1868 dej& cite tout ce qui p<iut 
avoir rapport k I'exposition d'un statut federal, 
et du statut relatif aux brevets dinvention est 
du ressort et des attributions du department de 
la justice du Gouvernment Federal, il suit que 
le href de scire Jaeias^ dont parle la section 29 
du Statut de 1872, doit emaner sur le fiat du 
Procureur General du Canada et uon du Pro- 
cnreor-Gen^ral de la Province de Quebec, etc." 

Judgment confirmed. 

Archibald ^ AlcCormicky for plaintiff. 

Church, ChapleaUf Hall j* Atwater, for defend- 
ant. 



RECENT DECISIONS IN ONTARIO. 

Railway — Crossing on railway premises -^C, S.C. 
cap. 66, sees. lO^i 146. — A railway crossing on 
the company's premises for the convenience of 
passengers and others in going to and from the 
station on railway business, is not a public 
crossing, highway, or place, within C. S. C. cap. 
66, sec. 104, so as to require the statutory 
signals to be given by trains approaching it; 
but nevertheless due care must be taken to 
prevent damage being sustained by reason of 
such crossing. Section 145 applies to the Rail- 
way company's grounds in cities, towns and 
villages, as well as to the limits outside such 
grounds.— BtfnneW v. The Grand Trunk Railway 
Co.f Common Pleas, Ontario, June, 1883. 

Criminal Law — Indictmenl — Omission of word 
*^/eloniously.*^'~~An indictment, purporting to be 
under 32-33 Vict. cap. 22, sec. 45, which 
charged the defendant with <*unlawfiilly and 
maliciously/' instead of « feloniously," maiming 
and wounding two horses, &c., is bad. — Reg. 
V. Gough, Common Pleas, Ontario, June, 1883. 

Railway — Consignment i^f grain — Right qf rail- 
way company to warehouse with other grain. — The 
plaintiff consigned and shipped by the defen- 
dants' railway to D. at their Brook street station, 
grain which had been sold by sample, signing 
a consignment note and taking a shipping 
receipt. The grain was carried to Toronto and 
warehoused by the defendants in their elevator, 
under, as they contended, a right conferred on 
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them by the conditions of the shipping contract. 
They then tendered to the ynsignee grain of 
the Ba'oe grade as that received by them from 
the plaintiff, which the consignee refused to 
accept. The shipping contract showed that a 
distinction was made between grain consigned 
to and that not consigned to the defendants' 
elevator. HeU^ that the defendants under their 
conditions had only the right to warehouse in 
their elevator grain shipped thereto, and not 
grain shipped to another specific address, and 
that the plaintiff was entitled to recover the 
damages sustained by the non-delivery of the 
specific grain shipped by him. — Leader v. 
Northern Railway Co.j Common Pleas, Ontario, 
June, 1883. 

Discharging water from building upon street — 
Formation of ice thereon — Negligence — LiabilUy of 
proprietor. — The defendants were the owners of 
a building erected on the limit of the street. A 
pipe connected with the eave-troughs, conducted 
the water which collected on the roof down the 
side of the building, and, by means of a spout 
projecting over the sidewalk, discharged it up- 
on the sidewalk; and in the winter this water 
was formed into a ridge of ice, upon which the 
female plaintifi' slipped and fell while walking 
on the street, and injured herself. The jury 
found that the defendants did not know of the 
accumulation of ice, and that they ought not 
reasonably to have known of it. Held^ that the 
defendants were not liable. Hagarty, C. J., said 
the carrying of the water to the sidewalk was a 
harmless act ; the action of the weather was 
the proximate cause of the accident, amd the 
defendants, not having knowingly allowed ice 
to accumulate, are not responsible. Armour, J. 
who dissented, remarked that the conducting 
of the water to the sidewalk was a wrongful 
act, and the formation of ice on the sidewalk in 
winter was the natural, certain, and well-known 
result of the defendants' act, and they should 
be held responsible for the accident. — Skelton 
v. Thompson^ Queen's Bench, Ontario, June, 1883. 



GENERAL NOTES. 



The bar of Ontario have made active preparations 
for the entertainment of the Lord Chief Justice of 
England. The dinner is to take place at Toronto, 
September 12th. 

The last appointments of Queen's Coansel have 



oansed some oonstemation in Ontario. The Cemadian. 
Laio Times appends to the list the note *' Acts, U. 12.** 
As the reference is to a work not usually found in 
lawyers* libraries, we supply the text : ** And they 
** were all amazed, and were in doubt, saying one to 
" another. What meaneth this ?'* 

An English solicit^ir not long ago committed the in- 
discretion of bringing an action against his own clieot 
on a bill given for a loan of money which he had pn>- 
cured for her, through the contrivance of paying the 
bill himself and then endorsing it to one of his clerks 
and using the name of another solicitor, an intimate 
friend of his, in bringing suit on the bill in the name 
of his olerk ; he himself appearing for her as her so- 
licitor, assenting to judgment, and then collecting his 
costs of her. He was tried in a criminal court and 
convicted of obtaining money under false pretenees, 
and sentenced to six months* imprisonment. He was 
also stricken from the roll. He subsequently appUed, 
in the Queen's Bench Division, before Grove and 
Mathew, J J., to be reinstated, on a showing that he had 
since his liberation, supported himself honestly and 
shown himself trustworthy. The application was sup- 
ported by the Attorney-General and opposed by coun< 
sel on behalf of the Incorporated Law Society. The 
learned judges refused to reinstate him. The American 
Law RevietJD^ St. Louis, remarks on this : '* In Missouri 
the Incorporated Law Society would not have been 
allowed the privilege of being heard by counsel ; the 
applicant would have been reinstated upon an ejfpare« 
fixed-up petition, signed by bankers, merchants. Law- 
yers, politicians, and newspaper publishers. The pe- 
titioners would then have given him a banquet, or 
rather he would have given a banquet to them, and the 
judges would have gone a-fishing with him." 

Mr. Justice AUeyn, resident Judge of the Superior 
Court in Rimouski, died rather suddenly on the 16th 
instant. The following notice of the deceased is from 
Le Quotidien :— " M. le juge Allcyn avait fait son oours 
d*otudes au s^minaire de Quebec, oil il se distingua 
par sa conduite comme par ses talents. Aprte avoir 
^tudi€ le droit k T university Laval, il fut admis au 
barreau en 1859 et nomm^ conseiller de la Reinc quel- 
quesanndes plus tard. II avait agi pendant plusieiura 
ann^es comme avocat de la Couronne k la cour du 
Banc de la Reine, et fut nomm^ en 1875 4 la charge do 
profe^seur de droit criminel h I'universit^ Laval. L*an- 
n^e Buivante, il so pr^enta contre M. Murphy dans 
Qudbec-ouest ct fut 61u depute a la Chambre d'assem- 
bldo par quaranto-deux voix de majority. En 1881, la 
charge de juge de la cour sup6rieure pour le district de 
Rimouski dtantdevenue vacanto par la mort de Thonor- 
able juge Maguire, le parlement f^dral choisit M. W- 
leyn pour le remplacer. C'est alors qu*il abandonna le 
commandement du huiti^me bataillon de Quebec. Le 
ddfunt avait aussi reprdsent<^ le quartier Champlain 
au conseil de ville, et occupy plu^ieurs charges dans 
difl'ercntes 8oci<^t^. Le juge AUeyn 6tait universelle* 
ment estimd et sa mort sera lougtemps regrett^. II 
6ta\t &gd de qunrante-huit ans seulement: c*dtait lo 
fils dc i'ancieu oapitaino AUeyn et le frdre du sh^rif 
de Quebec. En premieres noces, M. AUeyn avait 
6pous(^ mademoiselle Lindsay, et enLdeuzidmes nooes, 
mademoiselle D^16ry, qui lui survit.*' 
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Vol. 71. SEPTEMBBB 1, 1883. No. 35. 

now JUDGMENTS ARE PREPARED, 

The American Law Review supplies some 
Dotfes about the mauner in which judges do 
their work in the chambers of the Supreme 
Conits of the several States. We give a reiumS 
below : — 

"^ If our readers haye anj curiosity to know 
the manner in which the judges of appellate 
courtii consult and assign causes for the writing 
of the opinions of the Court, we can gratify it 
to a limited extent. The information which 
we giTe below ia authentic. It is not as recent 
u it might be ; but it will be found an accu- 
rate statement of the facts it purports to giye, 
unless changes have been introduced in partic- 
ular Courts within a recent period. It is not 
likely that many such changes have been made, 
and we shall, therefore, make the following 
statements in the present tense. 

^ In the Supreme Court of the United States 
all cases are decided in consultation before 
they arc given out for an opinion. To this 
rule there are no exceptions. No opinion is 
deliTered or filed until read in consultation 
and approved by the judges who agree to the 
judgment This, however, applies only to 
opinions of the Court. The record in every 
case is examined by each judge before it is 
taken up in consultation. It is to be borne in 
mind that the record is printed, that each judge 
has a copy, and if this were not done^this prac- 
tice would not be possible. It is not done in 
Missouri. On the contrary, the Supreme Court 
of that State is prohibited by statute from re- 
qairiog it to be done. Therefore it is not prac- 
ticable for the judges of that Court to make 
(»• parate, independent, and simultaneous exami- 
nations of the record of each cause, seasonably 
after the argument and submission. In the 
Snpreme Court of the United States a case is 
nerer, under any circumstances, referred to a 
judge to examine and report previous to its 
decision. Each judge must examine the case 
for himself and vote in judgment, upon his 
own responsibility. If, when a case comes up 
in consultation, any judge asks further time to 



examine it, it is laid over as a matter of course; 
if not, it is discussed and decided. After that, 
it is given out for the opinion. Ordinarily, the 
cases are assigned by the presiding judge for 
the preparation of the opinion of the Court ; 
but this does not prevent other judges from 
expressing their individual opinions, and de- 
livering them in writing. There is no rule of 
rotation observed in assigning causes, and no 
judge has a right to make his selection. There 
is no rule of practice determining the number 
of opinions to be written by the several judges. 
The chief justice, or the presiding judge for 
the time being, has no powers different from 
those of other judges, except such as pertain to 
the ordinary duties of a presiding officer. He 
has no special control over the order of btisi- 
ness; neither does he, more than any other 
judge, direct or control the record entries. He 
is charged with the duty of auditing accounts, 
and, in mere matters of form, sometimes acts 
without consulting the other judges. Except 
in mere routine matters, however, the sense of 
the judges is usually taken before action on his 
part He usually takes charge of matters of 
practice. Some motions may be orally argued; 
others must be submitted in print. All this is 
regulated by rule. One hour on a side is al- 
lowed for the oral argument of motions, and 
two for the argument of causes. Additional 
time may be had if application is made before 
the argument commences. 

M In the Supreme Court of Pennsylvania, the 
final disposition of a cause is always deter, 
mined upon before it is assigned to one of the 
judges to write the opinion. After the argu^ 
ment is heard, each judge examines the case 
thoroughly. It is then passed upon in consul- 
tation, and agreed to be affirmed or reversed. 
The chief justice assigns it to one of the judges 
for an opinion. The opinion is read in consul- 
tation, discussed, if any one chooses, and then 
accepted or rejected, and sometimes revised. 
There is no rule regulating the assigning of 
causes to the judges to write the opinions of 
the Court. According to established custom, 
the chief justice assigns, keeping in view the 
nature of the case and branch of learning to 
which it belongs, and the experience and 
knowledge of the justice to whom he assigns. 
He endeavors to preserve an equality of labor 
as fiir as possible. His right to select and as- 
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sign ii not qnestioned ; but, of course, it is ex- 
ercised with as much fairness as the chief jus- 
tice is capable of. No justice selects for him- 
self, and seldom indicates a preference, though 
sometimes it is done, for obvious reasons. The 
chief justice, in and out of Court, is the organ 
of the Court, to whom the preparation of per 
curiam opinions, correspondence, etc., is com- 
mitted. He conducts the proceedings in Court. 
He appoints the times of consultation, and at- 
tends to matters of course. In general he 
directs the record entries ; but, in all matters 
of importance in relation to the business of 
the Court, he acts with the advice and concur- 
rence of his associates. • • • • 

« In the Supremo Court of Ohio, in like man- 
ner, the final disposition of causes is always 
determined upon in consultation before the 
record is assigned to a judge to write the opin- 
ion. The record is not examined by each 
judge separately, as in the Supreme Court of 
the United States, but by all the judges to- 
gether, one reading and the others listening 
When five cases (for report) are disposed of 
the chief justice assigns one to each jiidge^ 
sometimes consulting the judges as to their 
preferences. Each judge is assigned an equal 
number of cases. When there is a division of 
opinion, the oldest in commission of the 
majority assigns the case to one of the major- 
ity. The chief justice's right to assign cases 
is recognized where the decision is assented to 
by him. The chief justice calls the docket, 
announces the decisions not for report, and all 
rulings at hearings; determines the order of 
business, with the advice and consent of his 
associates, etc. • • • • 

" In the Supreme Court of New Jersey the 
disposition of a cause by affirmance, reversal 
or otherwise, is usually determined upon in 
consultation before assignment to the judge 
who is to write the opinion. It is the duty of 
each judge to make a thorough examination of 
the record for himself. After consultation, the 
presiding judge requests a particular judge to 
prepare the opinion. This is the usual course, 
but there is no rule upon the subject. • • • 

*< In the Supreme Judicial Court of Massa- 
chusetts the final disposition of causes is like- 
wise determined upon in consultation before 
the assignments to the judges who are to write 
the opinions. The record in each case is thor. 



onghly examined by all the judges together, 
with rare exceptions, not amounting to half a 
dozen cases in a year ; and in those 
cases, by one or more of the judges severally, 
and afterwards discussed by all the judges to- 
gether. The chief justice assigns the cases in 
equal numbers, as far as may be, to his associ- 
ates, and a larger number to himself. No rule 
of rotation is observed while the Court is in 
session. The presiding judge usually speaks 
for the Court, and directs the order of business, 
advising with his associates, when necessary, 
and subject, of course, to be overruled by a 
majority of the judges present. • • • • 
• • The Court consists of a chief justice and 
^ix associate justices. A full Court for the de- 
termination of questions of law is required by 
statute to couMist of at least four judges, and is 
usually held ly the chief justice and four asi^o- 
ciatc justices. No question of law is finally 
determined without the concurrence of four 
judges, and a re-argument in the presence of 
those who have not already heard the case is 
ordered when necessary to secure this end. 

" In the Supreme Court of Errors of Connecti- 
cut the firial disposition of causes is likewise de- 
termined by the justices in consultation, before 
they are assigned for the purpose of writing 
the opinions. The record in each case is ex- 
amined by the judges separately. It is printed, 
and each judge has a copy. The presiding 
judge has authority to assign the cases to his 
associates for the writing of opinions ,* but, in 
practice, cases are assigned in order, commenc- 
ing with the youngest judge in cases where all 
of the judges are of the same opinion. If the 
rule brings the case to a dissenting judge, the 
next judge in the majority takes it. This is 
the general rule, but sometimes it is departed 
from, if a judge objects to give an opinion in a 
particular case. • • • • 

*< In the Supreme Court of Alabama the con- 
sultation usually takes place after the assign- 
ment of the cause, and after the judge to whom 
the cause is assigned has prepared an opinion. 
The record is generally examined only by the 
judge to whom it is assigned. He reports to 
his associates the facts contained therein, so far 
as material to the questions to be decided. If 
this statement is not satisfactory, or if there is 
a difference of opinion, each judge, for himself, 
examines the record. • • • • 
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« In the Supreme Court of Florida the final 
disposition of causes is made in consultation 
by all the judges before they are assigned to 
pHTticQlar judges for the writing of the opinion, 
except in cases free from doubt, or those involy- 
iog Dew questions. In such cases, a designated 
jadge examines and writes out his conclusionFi 
after which each judge examines for himself 
before assenting. Every record is seyerally ex- 
amined by each judge, so liar as necessary to 
nnderstand the questions presented in the as- 
hignment of errors. The judge who is deslg 
aat«d to deliver the opinion first examines and 
makes a statement of the case, which is com- 
mooly accepted by the others, in ordinary or 
not difficult cases. The presiding judge usually 
uidgns the cases to the judges for the writing 
of opinions, after conference, and upon first 
impresBions ; though this is a matter of usage 
only. • • • • 

*< In the Supreme Court of Louisiana the dis- 
position of canses is made after consultation, 
ud after the judge to whom the case has been 
anagned has reported the £acts of the case and 
the points of law at issue. If a majority of 
the judges concur with him, he writes the opin- 
ion; if not, the case is assigned by the chief 
justice to another justice. Usually, the report 
is examined by only one of the judges, who 
reports the fiacts of the case to his associates in 
coDsoItation. The presiding judge assigns the 
CMue to the judges for examination and re- 
port" 

TBJS HOUSE OF LORD& 

The Boston Advertiser directs attention to an 
incident of the Bradlaugh case before the House 
of l4)rds, which we have not seen referred to 
elsewhere, namely, the fact that a lay peer, 
Lord Denman, voted with one law lord to 
affirm the judgment The^Advertieer says :— 
^ To act as the Supreme Court of appeal in 
almost all matters is as proper a function of the 
HoQse of Lords as the trial of impeachments is 
in the United States Senate, and for the origin 
of the former power it is necessary to go back 
to the days when lawyers were scarce, and 
vhen many judges had little or no training in 
the law, when judicial functions were not 
•epsreted firom legislative, and when the general 
<:oart was not an inappropriate name by which 
to call the Legialafcare. In those times every 



peer entitled to sit in the House of Lords, 
whether spiritual or temporal, of whatever age, 
character, or profession, was entitled to vote 
upon all questions or law, and exercised his 
right if his own interest or party spirit called 
him. Gradually, however, if the matter in- 
volved was one of pure law and had no connec- 
tion with politics, and if public interest was 
not excited, the custom arose that no lord should 
vote except those who were peculiarly quali- 
fied, as, for instance, peers who were or had 
been judges. The custom grew in the eigh- 
teenth century, although in a half dtfzen cases 
or more the lay lords interfered, in matters of 
election, of ecclesiastical law, the questions in- 
volving the descent of a peerage, and in some 
other cases. Finally, in 1806, in a case in- 
volving the right to the guardiaQship of a child, 
to use the words of a nobleman then living : 
< The House of Lords made a rery discreditable 
appearance, attending in great numbers at the 
solicitation or command of the Prince of Wales.' 
From this time forward the scandal ceased, 
until in 1844 Daniel O'Connell having been cpn- 
victed of conspiracy, appealed to the House of 
Lords from the Court of Queen's Bench in Ireland. 
The government of Sir Robert Peel was anxious 
for his conviction, and the tory majority in the 
House of Lords was large, but five or six of the 
law lords were whigs, and, although one was 
absent and one wished to affirm the judgment 
appealed from, there was still a majority in 
fiavor of O'CoimeU. Accordingly, when the Lord 
Chancellor, as SpealLer of the Hoose, asked 
those peers who were in fiavor of reversing the 
judgment to say "content," three whig law 
lords answered, but when he asked those peers 
who opposed to say << not content," several lay 
lords responded. The Chancellor did not de- 
clare the vote, but in a moment put the ques- 
tion again, with the same result. Then Lord 
Wharncliffe, the president of the council, speak- 
ing on the advice of the Duke of Wellington, 
urged the lay lords to withhold their votes in 
order that the character of the House of Lords 
as a court of appeal might be» maintained. 
After a short discussion, in which it was ad- 
mitted on all hands that there was nothing but 
their own sense of fitness of things to restrain 
lay lords from voting, they followed Lord 
Whamcliffe's suggestion and withdrew. 

^ In 1876, by the Judicature Act^ for the 
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first time a distinction was established between 
law lords and laj lords, and it was proyided 
that at each appeal three lords of appeal should 
be present, and the qualifications of a lord of 
appeal were fixed by declaring that he must 
hold, or haye held, high judicial office. Before 
this time, if there were not three law lords 
present, the number was made up by lay lords, 
who paid no attention to what was going oni 
but simply wore counted to make up the neces- 
sarf quorum, which in the House of Lords, was 
three members. From 1844 until the judgment 
in the firadlaugh case above referred to, no lay 
lord had attempted to yote, and it was thought 
that by implication the matter was settled in 
the judicature act. Howeyer, when the Brad- 
laugh case came from the court of appeal to the 
house of lords. Lord Denman voted with one 
law lord to affirm the judgment, while three law 
lords voted for reversal. It is a curious coinci- 
dence that Lord Denman, who was bred a 
lawyer, and is brother to a judge, is the son of 
one of the three law lords who voted to reverse 
the judgment in O'Conueirs case, and of one 
who, at the time, strongly deprecated the in- 
trusion of the lay lords.'* 



NOTES OF CASES. 

SUPERIOR COURT. 
(In Chambers.) 

Montreal, August 24, 1883. 
Bifore ToRRAMCB, J. 
Lavou v. Qabourt, and Liblako, mU en eauie, 

CorUrovetied EUctUma Act, P.Q. — Proeedure — 

Depoaii. 

Under the Quebec Controverted Elections Act^ the 
filing of an answer on the sixth day qfter ser- 
vice qf the petition is within the delays. 

A person put into the cause for alleged corrupt 
practices is not entitled to exact a deposit. 

This was the merits of preliminary objec 
tions made by Leblanc to the answer filed by 
Qabouiy to the petition of Lavoie, who con- 
tested the election of Gaboury as member for 
Laval in the Legislative Assembly of Quebec. 
Leblanc had been put into the cause by Ghiboury 
for alleged corrupt practices. The first of the 
objections was that the answer had not been 
filed within the delays— namely, five days after 



the service of the petition — 38 Victoria, cap. $. 
sec. 42. Secondly, that Gabonry had not ac- 
companied his petition by the usual deposit o: 
$1,000 to answer the costs of Leblanc. Thirdly. 
that the election petition of Gabouiy bad oot 
only reference to the election of June, 18S3, 
but also to the election of October, 1882, and 
that these elections were not one and the same 
as alleged by Qabouiy. Fourthly, that the 
election of October having been annulled bj 
the judgment of the Court of Review on the 
I 25th May, 1883, it was ret judieaia, Fifihlj. 
that Gaboury did not allege in his answer that 
Leblanc was a candidate or elector. Lastir. 
that Gaboury did not allege that he was elector 
or candidate at said elections. 

Pbb Curiam. The Court agrees with the 
judgment rendered by Mr. Justice Loranger on 
the 7th August, that the filing of the answer 
on the sixth day after service of petition of 
Lavoie, namely, on the 27th of July, was suffi- 
cient ; also, that the defendant, by section S5, 
would be allowed to allege fraud and corrap- 
tion without the obligation of furnishing the 
security or deposit in question. As to the 
elections of October and June, they need not 
be separated as to the alleged corrupt practices 
of Leblanc, and there is no res Judicata bjr the 
judgment of May last As to the allegatiaQ 
tluit Leblanc was a candidate and elector, it 
sufficiently appeared by the petition and answer 
that he was a candidate, and so also that 6&b> 
ouiy was elector and candidate. Section 55 baa 
been complied with. The preliminary objec- 
tions are overruled. 
Boisvert and A. LacostCf Q.C^ for Leblanc. 
CharbonneaUf for Gaboury. 

CIRCUIT COURT. 

L'AssoMPTiON, June 19, 18^3. 
B^ore Mathibu, J. 

WaHELMT V. BaiSBBOIS. 

Church constable a person JtdfiUing a pubUe /fac- 
tion^ Tutelle, 

A constable duly appointed to maintain efiir» 
a church during divine service is a pervm ful- 
filling a public dutyy and entitled to neUa i^ 
suit for damages under C. C. P. 22. 

The parent has no right to sue for damaget «/* 
ered by a minor child, unless duly appeisied 
tutor to such child. 
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The plaintiff mother of Ferrier Mathien, a 
minor, brought an action for $200 damages, 
against the defendant, a constable duly ap- 
pointed to maintain order during public worship 
in the parish church of Lachenaie. 

The complaint was that the constable had 
nudiciousTy and improperly interfered with 
the pUuntifPs son, by ordering him to 
kneel during portions of the seryice, and had 
put him to shame in the presence of the con- 
gregation. The plaintiff sued as natural tutrix 
for the damages caused to her son. 

The defence was first, absence of notice un- 
der C. C. P. 22, the defendant being a constable 
dnly appoiated to preserye order in the church ; 
and secondly, that the plaintiff had no right 
of action as natural tutrix. 

The Court maintained the defence, 

** ConsidSrant que le d6fendeur remplissait 
des deyoirs publics, et que conform6ment k 
Vart. 22 du Code de Procedure Ciyile, il ayait 
droit & un avis d'un mois, lequel ayis ne lui a 
pas ^te donne ; 

" Condderant que la demanderesse ne reclame 
que des dommages soufferts par son dit fils ; 

** Consid^rant qu'elle n'a pas quality comme 
ttUriee mUwelle et qu'elle ne pouyait agir que 
comme tutrice diiment nomm6e en justice, ce 
qn'elle n'a pas fait ; 

** Considtomt de plus que le d6fendeur a ag! 
dans lea limites de ses attributions,et que le dit 
Ifathieu oontreyenait k Pordre, en ne se tenant 
pas comme il le deyait dans la dite 6glise ; " 
etc. Action dismissed. 

C LtheM^ for plaintiff. 

PriwMi j- Twrgeon for defendant 



COUBT OF QUEEN^S BENCH. 

MoNTRBAL, January 20, 1883. 

B^ore DosioN, C.J., Monk, Bamsat k Cross, JJ. 

LAFoNonui DE Jolhttb (plfil below) Appellant 

k La Cis. d* Assurance dk Stadaoona oontri 
Li Flu IT BUR LA YiB (deft, below), Be- 
spondent. 
Inmranee {fire) — Waiver of eonditian requiring 
notice qf other insurance. 

By the eondUion qf a policy qf fire insurancef the 
intured was required^ on pain qf/orfeiturCf to 
notify the company of any other insurance 
effected on the property. The company^ after 
thefircj and defter knowledge that other insurance 



had been tffecUdy supplied forms for making 
claimy and Joined in an arbHr€Uion to settle 
the amount of damage^ and otherwise treated 
the contract as binding on the company. Held^ 
that this was a waiver qf all objection based 
on the condition requiring notice of other 
insurance. 

The action was based on a policy of fire imur- 
ance for $2,000, and the case was dismissed in 
the Court below, on the ground that the plaintiff 
had yiolated one of the conditions of the policy, 
which required notice to the company of any 
other insurance on the property existing at the 
time, or which might be effected thereafter. The 
Court held that before the fire occurred the ap- 
pellant had effected two other insurances on ihe 
same buildings, one in the North British and 
Mercantile Insurance Company, and the other 
in the Citizens' Insurance and Inyestment Com- 
pany, and that the respondent had not receiyed 
notice of such other insurance, as required by 
the condition of the policy. 

PagnuelOj Q.C.^ for appellant, submitted that 
the judgment contained an error in stating that 
the insurance In the Citizens' Company was 
subsequent to the policy sued on. As a matter 
of &ct it was antecedent, and was mentioned in 
the policy. The condition relied upon by the 
opposite party simply required notice of other 
insurance, and notice in writing was not 
necessary. The company respondent had re- 
ceiyed notice of the insurance in the North 
British Company. The Stadacona Company in 
1876 and in the beginning of 1877 had suffered 
considerable losses, the last of which was by the 
fire in St. John in June, 1877. Immediately after 
that fire the directors of the Stadacona decided 
to liquidate, and the secretary on the 28th June, 
telegraphed to all the agents to the following 
effect:— "No new business and no renewals 
to be taken. Notify policy holders to insure 
elsewhere, and the unearned premium will be 
returned hereafter," etc. The appellant, on 
being notified of the contents of this despatch, 
resolyed, on the 3rd of July, to effect another 
insurance in the North British Company for the 
same amount. This was done with the know- 
ledge of the Stadacona 's agent, Mr. McConyille. 
On the 6th of July, the agent was notified from 
the head office not to return any cash in acknow- 
ledgment of unearned premium. Other telegrams 
and circulars succeeded this, and finally, on the 
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20th Jul J, a circular was issued to this effect : 
<< The Company intend to return (after losses 
are paid) the unearned premium due on the 
policies surrendered and cancelled only up to 
the date of July 10, desiring generally to hold 
existing contracts until expiry, heing in a posi- 
tion now to do this." The appellant did not in- 
tend to cancel its contract with the insurance 
company, hut only to have an additional secur- 
i^jf and the insurance company had never re- 
turned any unearned premium, so that the 
contract had not heen cancelled. Their agent 
had knowledge of the insurance with the North 
British, and this was sufficient notice. Further, 
the fire occurred in the morning of the day on 
which the Stadacona policy expired at noon. 
The agent at Joliette notified the head office of 
the loss, and the inspector was sent to the spot 
and participated in an arbitration to settle the 
amount of the damage. The company were 
again informed that the North British and the 
Citizens had the same risk. It was ^submitted 
that the appellant had acted in an open and 
straightforward manner throughout the business, 
and that the insurance company had receiyod 
sufficient notice to meet the condition of the 
policy. The respondent really profited by the 
additional insurance, inasmuch as it reduced 
the appellant's claim from $2,000 to $1,400. 

Charbonneattf for the respondent, contended 
that the fihct of the additional insurance should 
have been endorsed on the policy. This was 
required by the fourth condition of the policy. 
The pretended knowledge of respondent's agent 
as to the additional insurance was not a compli- 
ance with the terms of the policy, and could not 
be deemed sufficient notice. If it proved any- 
thing, it would be that the policy with the res- 
pondent was cancelled, and that would be fiital 
to the appellant's case. It was further contend- 
ed that there had been no waiver of the condi- 
tion. 

Bamsat, J., was of opinion to reverse on both 
grounds. The company, respondent, by its 
own act, discharged the appellant from the 
necessit}' of giving notice. On the ground of 
waiver, however, the Court was unanimously to 
reverse. 

The eoruidirant on the question of waiver is as 
follows : — 

<* Considering that on the occurrence of said 
fire the respondents were duly notified thereof 



by the appellants, and of the existence of the 
said two other insurances with the said Citisens* 
Insurance Company and said North British and 
Mercantile Insurance Company, respactivelj', 
and said appellants made and furnished their 
claim upon n spondents in due course, and with 
due diligence, for which purpose the appellants 
furnished claim paper, the forms used for their 
own office, and requested the appellants in mak- 
ing claim to deduct the proportion for which 
the othrr two companies would be responsible, 
and did also by a submission to the arbitrstioii 
of persons named by themselves and the ^pel- 
lants submit the estimation of the damage 
caused by fire, and joined in having the same 
estimated and ascertained, and by such means 
and otherwise acknowledged the existence and 
validity of their said policy as a valid and bind- 
ing contract, and waived any and all objectloiis 
which they might have otherwise urged, founded 
on the want of notice of the insurance effected 
under the other two policies, especially that of 
North British and Mercantile Insurance Com- 
pany, and became and were liable to make good 
to the appellants the proportion of said loss 
falling to be paid by them in the propoitiqn of 
an existing insurance by them to the extent 
of $2,000, which proportion the appellants con- 
sented to reduce to the sum of $1,400 . " 

Judgment reversed. 

Pagnuelo j- St, Jean for Appellant. 

Trudel^ CharbontuaUf Trudel ^ Lamoikt for 
Respondent. 



JUDICIAL COMMITTEE OF THB PBIVT 

COUNCIL. 

LoHDON, July II, 1883. 
B^e Lord Watson, 8m Babhss Pbacoce, Sol 

BOBIBT P. COLLISB, 8lR AbTHUB HOBBOtTai. 

Maodonald, Appellant, and Wmirau), Respon- 
dent 

Pramistory Hote — Sueeestive Bndor*er» — AsteiM 

LiabilUjf. 

Where eeveral peraone mutually agree to gkte their 
endonementi on a bill or note^ at eo^mtreUeefor 
the holder who wishet to diecount if, theg are 
entitled and liable to eqwU eouiribmtion inter 
w, irreepective qfthe order qf their endoroementa . 

The appellant and respondent made their 
several endorsements upon certain promiasoiy 
notes, along with other directors of the St. J<^'8 
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Stone China Ware Company, as co-sureties for 
the said company to the Merchants Bank, by 
which the notes were discounted for the Com- 
pany. 

The question in the present case was as to the 
rights and liabilities of the parties inter »e. The 
respondent's pretension was that in determining 
the rights and liabilities of the endorsers, inUr 
itf regard should be had, not to the contract in 
pursuance of which they became endorscrSi but 
to the order of their endorsements, as evidencing 
the terms of the contract. 

The Judicial Committee held that this doc- 
trine was at variance with the principles of 
English law ( the case being governed by the 
law of England in force on the 30th May, 1849 : 
C. C. 2340 and 2346). The following portion of 
their lordships' observations explains the ques- 
tion decided : — " In the present case the appel- 
lant, although his endorsement was first written, 
was a stranger to the notes In the same sense as 
the respondent, and it is not matter of dispute 
that the endorsements of both were given for 
one and the same purpose, viz , in order to in- 
duce the Bank to discount two of the notes, and 
pay the proceeds to the promissor, the St. John's 
Stone China Ware Company, and also to give 
the company credit in account current to the 
amount of the third note. It was argued, how- 
ever, for the respondent that in the absence of 
some special contract or agreement between 
them, dehors the notes thembelves, strangers 
giving their endorsements successively must be 
held to have undertaken the same liabilities 
inUr te which are incumbent on successive hold- 
ers and endorsers of a note for value. The appel. 
lant and respondent must, therefore, it was said, 
be assumed to stand towards each other in the 
relation of prior and subsequent endorsers for 
value, Inasmuch as it had not been proved, habili 
fnodoj that they had specially agreed that their 
endorsements were to have the e fleet of making 
them co-Nureties for the promissor. On the other 
hand, it was contended for the appellant that 
all the Directors who endorsed the notus in 
question must cow be treated as co-sureties, see- 
ing that their endorsements were made, without 
reference to the order of their signatures, in pur- 
suance of a mutual agreement to give their joint 
guarantee to the Bank that the notes would be 
duly retired by the Company. 

^ Their Lordships see no reason to doubt that 



the liabilities, inter m, of the successive endorsers 
of a bill or promissory note must, in the absence 
of all evidence to the contrary, be determined 
according to the ordinary principles of the law 
merchant. He who is proved or admitted to 
have made a prior endorsement, must, according 
to ihese principles, indemnify subsequent en- 
dorsers. But it is a well-established rule of law 
that the whole £ficts and circumstances attend- 
ant upon the making, issue, and transference of 
a bill or note, may be legitimately referred to 
for the purpose of ascertaining the true rela- 
tion to each other of the parties who put their 
signatures upoo it, either as makers or as en. 
dorsers; and that reasonable inferences, derived 
from these facts and circumstances, are admitted 
to the effect of qualifying, altering, or even 
inverting the relative liabilities which the law- 
merchant would otherwise assign to them. It 
is in accordance witl^ that rule that the drawer 
of a bill is made liable in relief to the acceptor, 
when the facts and circumstances connected 
with the making and issue of the bill sustain 
the inference that it was accepted solely for 
the accommodation of the drawer. Even where 
the liability of the party, according to the law- 
merchant, is not altered or affected by reference 
to such facts and circumstances, he may still 
obtain relief by showing that the party from 
whom he claims indemnity agreed to give it 
him ; but, in that case, he sets up an indepen- 
dent and collateral guarantee, which he can 
only prove by means of a writing which will 
satisfy the Statute of Frauds. 

« The appellant has not attempted to establish 
an independent collateral agrement by the re. 
spondent, to contribute equally with him and 
the other endorsers, in the event of the Com- 
pany's failure to make payment of the notes in 
question to the Bank. He relies upon the &cts 
proved with respect to the making and issue of 
these three promissory notes as sufficient in 
themselves to create the legal inference that 

all the directors of the company, including the 
respondent, put their signatures upon the notes, 
in August, 1876, in pursuance of a mutual 
agreement to be co-sureties for the company. 
And, in the opinion of their Lordships, that is 
the proper legal inference to be derived from 
the circumstances of tlie present case." The 
case o^ Reynolde v. Wheeler^ 10 C. B. (N.) 661, 
was referred to as being in point. 

Judgment of Queen's Bench, Montreal (26 
L. C. J. 69) reversed. 
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BILLS OF COSTS. 
To the Editor of the liCgal News. 

Sir, — Among the numerous reforms which 
aie possible in uur Quebec law practice it ap- 
pears strange to me that perhaps the least diffi- 
cult to effect has been overlooked. I refer to 

the inconvenience of having the whole bill of 
costs in a case attributed by the public to the 
advocate's profits. Would it be too much to 
suggest a simple order from the Prothonotary 
that the items of such bills be distributed under 
the headings « Paid fob Law Stamps/' " Paid 
TO Bailiff," « Paid to Witnibsbs," "Attorney's 
Fees ?" The English system is something of 
this kind, aud one or two Montreal offices have 
their bills made on the same plan. L. 

Montreal, August 24, 1883. 



THE ENGLISH BANKRUPTCY BILL, 

The London Timet of Aug. 1 5th gives the 
following summary of the new law : — 

« The measure will come into operation on 
the 1st of January next ; and it is worth while 
taking notice of the chief changes which it will 
make. It starts from the principle that bank- 
ruptcy should not be made so easy and con- 
venient a process as it is under the Act of 1869. 
It proposes to treat a man who cannot meet his 
debts, and who seeks to be discharged from 
them, very much in the same way in which an 
officer in the mercantile marine holding a cer- 
tificate is treated if he lose his ship. There is 
to be in all cases an examination of the bank- 
rupt, and, what is of still more consequence, 
the examination is to be of a public character. 
In many other ways, too, will the path of the 
debtor be made rougher than it is ; but in 
saying that there is to be a public examination 
conducted in court, we have indicated one of 
the chief, if not the chief, of its features. 
Liquidations by arrangement, as now known, 
which are about five times as numerous as 
bnnkruptcies, will cease to exist ; and though 
creditors may accept a composition or a scheme 
of arrangement, the approval of the court will 
be requisite to its validity, and if the terms of 
the scheme be not reasonable or calculated to 
benefit the general body of creditors, the court 
will have full discretion to refuse its approval. 
Another marked feature of the bill is the 
Creation of a totally new officer, the official 



receiver, who is to be appointed by the board 
of trade, and whose duty it will be to investigate 
the conduct of the debtor, to report to the 
court and the board of trade, and to take part, 
if necessary, in the public examination of a debt- 
or. This official will also act as interim receiver 
of the debtor's estate pending the appointment 
of a trustee. A leading object of the meas- 
ure is to put an end to the waste 
which has so long gone on with respect to 
bankiupts' estates ; and a lar^ge part of the 1»11 
is directed to prevent frauds by trustees or the 
accumulation in their hands of sums properly 
belonging to creditors. If we were to describe 
briefly the spirit of the measure, we should say 
that it aimed at subjecting the debtor to a rig- 
orous examination and the trustee to close su- 
pervision. The bill contains novel principles ; 
but it is also a return to the much condemned 
system of officialism. It is, no doubt, a sincere 
attempt to grapple with great evils; and it 
like so many other bankruptcy measures, it 
fiuls to satisfy expectation, general despur of 
doing much good by legislation will be the 
probable and even the reasonable result. 



GENERAL NOTES, 

The London Timee has the following notice of 
the deoision of the Court in the case of Caoon Ber- 
nard:— "The Correctional Court of Tonmai has ac- 
quitted Canon Bernard, who wai prosecuted for 
having absconded to America with £200,000 belonginc 
to a fund claimed by two bishops disputinir the aam« 
see. We have published full reports of this corkNU 
trial, and it was evident from the first that the rev- 
erend defendant had done noihins tc deserve punish- 
ment as a criminal. Monseigneur Dumont, Bishop of 
Toumai, haviufft in consequence of eccentric conduct, 
been deprived of his spiritualities by the Pope, choet 
to consider that this sentence was illegal, and com- 
mitted his episcopal treasunr to Canon Bernard, with 
orders to carry it beyond the reach of Monseitnieur da 
Rousseauz, the new bLohop- The canon bethonirht 
him of America as the oountiy where he and the 
money would be safest, but before starting on his voy- 
age he took care to consult an eminent lawjrer, M. de 
Landtshocre, who was Minister of Justice in the Uft 
Catholic Administration-^ An Englishman who ob- 
tained a legal opinion from an ex-Lord Chancellor a? 
to his discretionary powers over trust moneys would 
probably hold that in following such oounsers advice 
he was secure from criminal action : but the Belgian 
government, on behalf of Bishop du Rousseaux. ap- 
plied for Canon Bernard's extradition, and that un- 
fortunate clergyman had to give up his treasure, and 
was shut up in prison for thirteen months before being 
brought to trial." 
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LIBEL. 

In his address to the Grand Jury, at the open- 
in? of the Queen's Bench term, Montreal, Mr. 
Justice Baby referred to the subject of libel as 
follows : — 

Panni lea crimes qne je vons ai Snum^res, il 
y en a qni exigent de ma part quelques re- 
marqnes. Vons avez dfl 6tre frappe, depuis un 
certain temps surtout, de la frequence des d6- 
lits de la presse. Presqu'ii chaque terme de 
cett« conr yous dtes appel6s k prendre connais- 
aance d'on ou deux cas do libelle, etdans celui- 
ci, d'apr^s mes informations, le nombre en sera 
encore plus grand. 

Tout le monde sait parfaitement que le jour- 
nal est appel6 k jouer, et de fait, joue un grand 
r61e dans I'nnivers ciyilis^. II enseigne au peu- 
ple ses obligations et lui fidt connaltre ses 
droits; il Pdclaire snr les dangers qu'il pent 
coorir, forme Vopinion, la dlrige, r^prime les 
sbus, indiqne les remfedes auxquels il faut avoir 
recouTS lorsqu'il y a d6faillance quelque part 
dans Pordre moral ou politique ; le journal ex- 
erce, en un mot, une immense influence sur la 
Pociet6. 

Chacon doit dtre heoreux de soutenir et faire 
prosp^rer dans les mesures de ses moyens les 
feoilles pnbliques qui ne s'arrogent pas plus de 
droits que les individus ne sauraient s'en arro- 
ger, d'aprda la loi. Mais d»un autre c6t6, si la 
presse, an lieu de se renfermer dans le cercle de 
ses attributions, cesse de s'occuper des questions 
d'ordre public, du redressement des torts pu- 
blics, de rinstmction du peuple, oublie sa belle 
mission pour s'attaquer, sous pr6texte d'intdrdt 
public, aux simples particuliers, les recherche, 
fiiit connaltre k la multitude leurs ddfauts, leurs 
iaiblesses, met k nu et d^peint en couleurs plus 
ou moins &usses la vie intime des individus et 
des fiunilles, donne asile et circule ces cancans, 
ces calomnies dommageables, jetSes sur la rue 
le plus soavent par les l&ches et les envieux, et 
semees ensuite de tons c6t6s par les langues en- 
renim6es des oisifiB de toutes sortes, alors ce 
grand bien&iteur, je die, devient une immense 
imimnee ; il est d'autant plus terrible et dange- 



reux que ses dires libel leux vont de nos jours 
partout oh I'^lectrlcite et la vapeur parviennent. 

Mais la retractation, dit-on, reparole mal, cica- 
trise la blessure que I'on pent avoir causae. Je 
vondrais qu'il en fdt ainsi. II est difficile ce- 
pendant d'adopter cette manidre de voir. Vous 
n'dtes pas de cette opinion, j'en suis bien con- 
vaincu, messieurs. La r6tractation est souvent 
pire dans ses effets d6sa8treux que Particle in- 
crimin6 Pest lui-m^me. On a hdte d'ecrire que 
les choses ne sont pas telles qn'elles ont 6te 
rapport6es, que Pon en demande excuso k la per- 
sonne offensee, mais le tout est si et tellement 
bien entortille— oar, voyez-vous, on craint de pas- 
ser pour mal renseign6— que le lecteur de bonne 
foi qui, en lui-m^me, avait tout d'abord fieiit sa 
part de Pexageration, se dit maintenant qull y 
a bien quelque chose de vrai an fond, car il n'y 
a pas de feu sans fum^e, et ceux qui croient 
tout ce qu'ils lisent dans un journal, et le nom- 
bre en est consid6rable, et quine verront jamais 
cette retractation, peut-dtre, restent sous Pim- 
pression que Pindividu dont il est question de- 
meure sous le coup qui lui a 6te porte. 

II est connu qu'il y a une certaine classe de 
lecteurs qui aime le scandale, qui raffole des 
situations Equivoques, se nourrit d'6motions 
malsaines, qui se rit, en un mot, des malheurs, 
des chagrins des autres, de la honte dont une 
presse ehontee pent couvrir des citoyens respec- 
tables. 

Est^e pour cette classe deprav6e que la loi 
doit dtre mise de c6teou demeurer lettre morte ? 
Non. II faut que Phonneur, la paix et le bon- 
heur des families soient prot6g6s, et c'est le d&. 
voir, le devoir imp6rieux de tons les gens res- 
pectables de voir k ce que ce mal disparaisse 
bient6t. Les propri^taires de ieuilles bien po- 
shes doivent le sentir eux-mdmes, j'en suis con- 
vaincu ; lis doivent par consequent exercer la 
plus grande vigilance sur ce qni est insure dans 
leurs colonnes et voirk ce que des plumes inex- 
p6rimentees, dirig6es souvent par un jngement 
defectueux, n'aient pas pleine libert6 de d6- 
truire k volonte le caract^re et la reputation de 
certains individus, sous pretexte qu'il est de 
Pinteret public d'en agir de la sorte. 



EXTRADITION, 

The Laxo Times (London), commenting lately 
on the probability of a demand being made for 
the extradition of P. J. Sheridan, observed : 
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«The history ot the joint arrangements between 
Great Britain and the United States is not long. 
In 1794 the two powers agreed, by Jay's 
Treaty, to deliver up to one another fugitives 
charged with murder or forgery, provided the 
evidence of criminality was sufficient. This 
treaty lasted for twelve years only, and was not 
renewed. From the period until 1842 there 
were no treaty provisions as to extradition be- 
tween the two powers, but it is remarkable that 
Mr. Clarke in his treatise upon extradition 
quotes the case of one Daniel Washburne (3 
Wharton's Criminal Trials, 4V3; 4 Johnson Ch. 
Rep. 106), which shows that in 1819 Chan- 
cellor Kent, than whom there is no higher au- 
thority upon American law, held that, irrespec- 
tive of all treaties, it was the duty of all govern- 
ments to surrender fugitive criminals, or per- 
sons charged upon sufficient evidence with 
criminal offences. In a later trial Chief Justice 
Tilghman, without going to quite the same 
length as his predecessor, expressed an opinion 
that extradition was an international duty 
^hich between neighbouring nations was of al- 
most irresistible obi igation . In these cases may 
be seen the raiaon cPHre of the famous Ashbur- 
ton Treaty, signed at Washington upon the 9th 
Aug., 1842, which still remains, as we find in 
Mr. Howard Vincent's treatise, the only law upon 
the subject of extradition between England and 
the United States. Amongst other crimes which 
are enumerated in that treaty, as being sufficient 
to warrant extradition, are murder, assault with 
intent to commit murder, etc. Mr. Clarke ob- 
serves that political offences are not specifically 
excluded, but reminds us that President Tyler, 
in transmitting the bill to Congress, observed 
that the bill was carefully confined to such 
offences as all men agree are heinous, and des- 
tructive to the security of life and property, so 
that political offences and criminal charges 
arising from wars or intestine commotions might 
be excluded. The two most important cases 
which have been decided under this treaty are 
that of Eaine, in 1852, upon a charge of attempt- 
ing to commit murder, and that of the &mou8 
murderer Muller. • • • • 

The Ashburton treaty contains no negative 
clause. The American government does not 
say that it will not surrender persons charged 
with crimes not included in the 27th article; 
it only definitely promises to deliver to the 



British authorities persons chaiged with the spe- 
cified offences. On the other hand, the words of 
President Tyler show that the spirit of the treaty 
does not include political offenders, to which 
the answer is that conspiracy to murder definite 
persons for political purposes is not a purelj 
political offence; moreover, it is an offence 
which is regarded as heinous by the law of all 
civilised nations. From the history of extra- 
dition law in America, it may be concluded 
that the United States government has a discre- 
tion in this matter. The unsatisfactory gtate 
of the extradition laws has long been recognis- 
ed in both countries, and the report ot the com- 
missioners appointed in 1878 to investigate the 
matter contains a proposition that amongst of- 
fences sufficient to warrant extradition shall be 
included all offences against person or property 
indictable at common law in England. Any 
treaty in which such a clause is present ma^t 
of course be reciprocal, and the American gor- 
emment is not likely to &il to reflect that the 
present law is of considerable antiquity. Pin- 
ally, if the American government felt a doubt 
whether it ought, on the hypothesis tliat it has 
a discretion, to exercise that discretion acct^ 
ing to the desire of the English goverumeot, 
that doubt might be dispell^ by ^ese woids, 
quoted in Mr. Lorimer's Institutes of the Law 
of Nations (p. 346) : * Les faits, qui rennissent 
tons les caract^res des crimes de droit commun 
(assassinats, incendies, vols) ne doivent pas etre 
except^s de Textradition, k raison seulement de 
rintention politiqce de leurs auteurs. '^' 



KOTES OF GASBS. 

HIGH COURT OF JUSTICE. 

London, Nov. 23, 1882. 

Lamb v. Hunbtkb. 

Privilege on ground qf ineriminaUon. 

An objection to answer interrogaioriet, vhieh it 
made hy an afidavit on the grotmd (^ the 
tendency of the anetoer to criminate the pfT' 
eon interrogntedj mag be valid, although not n- 
presaed in any precise form of words, if/rom the 
nature oj the question €tnd the circumstances 
such a tendency seems likely or probable. In 
an action for libel the defendant pleaded « 
denial of the publication^ and to interrogatoriet 
asking him, in effect, whether he published the 
libel he stated, by his affidavit in answer: ^I 
decline to answer all the interrogatories up<» 
the ground that my answer to them ^ might ' 
tend to criminate me.'** 
Held, that his answer was sufficient. 

Motion to rescind an order of Watkin Wil- 
liams, J., in chambers. 
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The action was for libel, and the defendant 
by his statement of defence denied the puhlic- 
stion of the alleged libel. Interrogatories be- 
ing administered asking him whether he did 
Dot publish the libel, his answer was : « I de- 
cline to answer all the interrogatories upon the 
gronnd that my answer to them might tend to 
criminate me.'' A master ordered a further and 
better answer ; but his order was rescinded by 
the order of the learned judge. 

Field, J. I think the learned judge at cham- 
bers was right, and that the answer to the in- 
terrogatories is sufficient The point raised is 
important^ for the principle of our law, right 
or wrong, is that a man shall not be compelled 
to say anything which criminates himself- 
Such is the language in which the maxim is 
expressed. The words *< criminate himself ^* 
may have several meanings, but my interpre- 
tation of them is " may tend to bring him into 
the peril and possibility of being conyicted as 
a criminal." It is said that a man is not bound 
to do so. There have been various authorities 
on the question how the point is to be raised. 
Suppose a witness in the box declines to an- 
swer a question. He is asked why ? He an- 
swers : « Because it may tend to criminate me.'' 
But the judge tells him that he must go further 
and swear that he believes the answer will tend 
to criminate him. He answers, " I do not know, 
but I believe it may do so." The judge tells him 
that he must go further and say that he is ad- 
vised that the answer may tend to criminate 
him. He perhaps replies, " I have no one to 
adrise me in whose advice on the subject I 
should tmst.'/ Then it becomes the duty of 
the judge to look at the nature and all circum- 
stances of the case and the effect of the ques- 
tion itself, to see whether it is a question the 
answer to which will really tend to criminate 
the witness. If he said, << I think it may," or 
« it may," or « it might," or *« I believe it will," 
or tt I am advised it will ; " I should not regard 
the form of words, but look to see whether an- 
swering would be likely to have or probably 
would have such a tendency to criminate, and 
bearing in mind the cardinal rule that a man 
shall not be compelled to criminate himself, I 
should almost prefer a man to be careful and 
say the answer might tend to criminate, and I 
should be slow to commit him to prison for not 
doing that which the law says he is not bound 



to do. In this cage the tendency to criminate 
is evident. The statement of claim charges the 
defendant with the publication of a false and 
malicious libel, the remedy for which is either 
by action or indictment. It would be compe- 
tent to the plaintifif, after having got an answer 
to the interrogatories, to indict the defendant 
for libel, and the answer might establish the 
very first step the prosecutor would have to 
prove. 

I do not think the authorities lay down any 
principle on which this application for a fur- 
ther answer can be rested. In Fither v. Owen, 
8 Ch. Div. 645, the point was only whether the 
question could be put, and there are many, 
amongst whom is Brett, L. J., who think it is a 
mistake to allow a man to refuse to answer on 
the ground that his answer might tend to cri- 
minate him, for this reason, that although a 
learned judge may regard the answer without 
being influenced by it, yet on the interrogatories 
and the refusal of the defedlant to answer them 
being read to a jury, who are asked whether 
they can doubt that the defendant really did 
what he was asked about, they would at once 
find that they did. In Allhusen v. Labouehere, 3 
Q. B. D. 654, 662, Brett, L. J., doubts whether 
the equity doctrine is perfectly applicable to 
the courts of common law. But as the Lord 
Justice says : « That however is past contro- 
versy, and the question has been settled by the 
Court of Appeal.'* A decision of Lord Hather- 
ley when Wood, Y. C, was cited, and Mr. 
WooUett produced a case in which there were 
the same words as those under discussion, but 
I find in the cases that the learned judges used 
words such as " will," <* may," or << might," in- 
differently, without laying any stress on the 
verb. I think there is no substance in the ob- 
jection to the present answer, and that it is 
quite sufficient. It is very desirable that the 
rule should be in favor of the principle of law. 

Stiphbn, J. I am of the same opinion. I en- 
tirely agree with my learned brother. In every 
case the principle itself has to be considered, 
and it would not be well to lay down any kind 
of strict rule as to the particular form of words 
in which persons are to be compelled to express 
their opinion as to whether or not the answer 
to questions would criminate them. When the 
subject is fully examined, it will, I think, be 
found that the privilege extends to protect 
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a man from answering any qneetion which 
« would in the opinion of the judge have a 
tendency to expose the witness, or the wife or 
hushand of the witness, to any criminal charge." 
Stephen's Dig. of the law of £7., (3d ed.)) 
art. 120, p. 121. That is what I understand by 
the pbiase << criminating himself." It is not 
that a man must be guilty of an ofifence and 
say substantially, « I am guilty of the offence, 
but am not going to furnish eyidence of it" I 
do not think the privilege is so narrow as that, 
for then it would be illusory. The extent of 
the privilege is, I think, this : the man may say, 
<< if you are going to bring a criminal charge, 
or if I have reason to think a criminal charge 
is going to be brought against me, I will hold 
my tongue. Prove what you can, but I am 
protected from furnishing evidence against my- 
self out of my own mouth.^ I do not think 
the cases cited go any further than this, vis., 
that the court which has to decide must be sa- 
tisfied on the oath of the witness that he does 
object on that ground, and that his objection is 
bona fide. In Reg. v. Boyea^ 1 B. Ap S. 311 ; 30 
L. J. (Q. B.), 301, a case not cited in argument, 
but a somewhat remarkable one, a man called 
as a witness on an information for bribery re- 
fused to answer any question as to his know- 
ledge of the defendant, on the ground that by 
answering he might criminate iiimself ; a par- 
don under the great seal was thereupon handed 
to tbe witness, who still refusing, was com- 
pelled by the judge to answer. This ingenious 
point was taken, viz., that the pardon was not 
pleadable to an impeachment by the House of 
Commons, and that Boyes when he refused to 
answer after the pardon was handed to him did 
so under the belief of an impeachment to which 
the pardon would be no answer. Cockburn, C. 
J., says : « It was contended that a bare possi- 
bility of legal peril was sufficient to entitle a 
witness to protection; nay, further, that the 
witness was the sole judge as to whether his 
evidence would bring him into danger of the 
law ; and that the statement of his belief to 
that effect, if not manifestly made fnala fide, 
should be received at conclusive. With the 
latter of these propositions we are altogether 
unable to concur." But he goes on to say that 
u the court must see, from the circumstances of 
the case and the nature of the evidence which 
the witness is called to give, that there is reason- 



able ground to apprehend danger to the witnesi 
from his being compelled to answer," and also 
that the danger must be real and appreciate. 
That is on the whole the principal authocitj 
for my view of this case, that a man is not to 
be forced to answer any question if the witn^t 
swears that the answer (<may" or '<wLiy or 
" would " endanger him (I care not for the 
form of words in which he expresaes it), and in 
the opinion of the judge the anawer may, not 
improbably, be of such a nature as to endanger 
him. The defendant in the present case is 
asked whether he has published a libel, and 
has refused to answer on the ground that it 
"might** endanger him, and I think that a 
person who wished to annoy him and cause ex- 
pense might endanger him, and I cannot say 
it is an improbable contingency. Having re- 
gard to the authority I have cited, it seems to 
me that a man may say, « I think the answer 
would tend to criminate me," meaning thereby 
< would tend to bring a criminal proeecutioa 
against me for a crime of which I am in iBct 
innocent, but of which I might on the &ctB be 

very probably accused." 

Order affirmed. 



COURT OF QUEEN'S BENCH. 

MoNTRiAL, May 27, 1882. 

DoBioN, CJ., Honk, Ramsay, Cbosb and Babt,JJ. 

Thb Coksolidatsd Baj(k of Canada (claimantg 
below). Appellants, and The Msbcbasts 
Bank of Canada (contestants below), 
Respondents. 

Ouarantee — AmalgamaUd Bank eannai take tAanr 
tagt qf bond given to one qfthe banke coneolidated. 

Heldj tkat a guarantee given to a Bank wkkk aftet' 
wards VKU amalgamated with an o t h e r Bank, 
did not bind the guaranton towarde the coih 
eolidated Bank. 

Rajisat, J. This case comes up on the con- 
testation of a claim on an insolvent's estaie. 
The City Bank accepted a letter of guarantee 
from two gentlemen, who thereby bound theiB- 
selves jointly and severally to and in favour 
of the said Bank, for the full payment of soch 
notes of two firms which have been, or here- 
after may be, discounted by the Bank, th^ebgr 
making themselves and each of them " as fallf 
liable and bound for the same as if each of 
them had individually made each and eveiy 
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of BRid notes." Later, the City Bank and 
the fioyal Canadian Bank became amalgamated 
bj »ct of Parliament^ under the name of the 
Consolidated Bank of Camida) and the new 
Bank, belieying itself protected by this letter of 
goaiantee, continned to discount the paper of 
the firms therein named. The drawers became 
iiuolTent, as also the gentlemen who signed 
the letter, and the claim by the Bank was on 
the estate of one of the signers. This claim re- 
spondent contested by saying the letter of gna- 
nntee was to the City Bank and not to the 
Consolidated Bank, and, therefore, it does not 
apply. The argunent is that eautionnemsnU 
are to be strictly interpreted. But, it is an- 
swered, the City Bank has not lost its identity, 
and at any rate this is not cauUonnement, but a 
joint and several obUgation. 

There is nothing in the wording of the sta- 
tute to help us over this difficulty. The rights 
and property of the two banks are transferred to 
the new. But the rights are evidently only 
those existing at the time of amalgamation^ 
about which there is no question in this suit. 
Under the anthorities of the English law the 
case appears to be very clear, that for no equit- 
able consideration can one party take advan- 
tage of a guarantee given to another. So 
where a bond is to one and he forms a partner- 
ship with another, the co-partnership cannot 
take advantage of the security. " Where there 
is the least difference between the condition 
and the breach, the surety will not be bound," 
says de Guy, C. J. « It is not Wright's money 
that is unaccounted for, but the money of 
Wright & Company," said Gould, J., in the 
same (Ase. Wriffht ^ Butsell, 2 Wm. Blk. 934. 
And where a partner retires the remaining 
partners cannot take advantage of the bond to 
the old firm ; Strange # Zw, 3 East, 484. This 
role was adopted in a case in this Court; 
MenauU |- Thamoif 1 Bev. Leg., 706. Nor can a 
partnership after it becomes incorporated take 
advantage of a bond to the old partnership; 
^nee ^ Oirdler, 1 A B. P. new cases, p. 34. 

The case of Metcai^ ^ Brawny 12 East, 404, 
cited on the other side, avowedly turns on the 
interpretation of the terms of the bond, and re^ 
fets to Barclay ^ Lucaa as being defensible on 
the same ground. In Peate 4f^ Hint there was 
a joint and several note payable to order to give 
ciedit to A. at a certain b^iUng house, and it 



was held that the note being payable to the 
five members of the banking-house or order, 
and being evidently intended to be a continu- 
ing security, the makers were liable upon it, 
notwithstanding a change in the members of 
the banking-house. All the old cases are to be 
found in Watson on Partnership, p. 112. My 
copy is of a very old edition, but the cases are 
to be found Chap. III. Also Collyer § 613, 
where it is admitted that Barclay ^ Luea» is 
no longer law. 

But it was contended that the rule of 
the civil law is somewhat different, and we 
were referred to Pothier, Obi., 385. But I 
think that authority supports the principle of 
Mcted^ ^ Brown,, namely^ that if the security 
be to representative persons it passes to their 
succetaors, and I cannot see that it indicates 
any substantial difference between the civil law 
and the English common law. So far as the 
question under consideration goes, article 1935 
C. C. seems to be absolutely conclusive. 

But another consideration was pressed upon 
our notice in reply. It was argued that this was 
not a bond of surety, but that it was an actual 
joint and several obligation of Messrs. Mulhol- 
land k Baker along with Bartley k Co. and 
Cleghom 4^ Co., to be parties as promissors 
on their notes. 

It is difficult to realize tliis distinction or its 
effect if once established. MulhoUand was 
certainly not one of the promissors ; he was not 
a party to the note (2344 C.C.) His contract 
not being a principal one, but an accessory con- 
tract, I cannot understand that it can be other 
than a cauUonnemenL Pothier, Tr. de nantisse- 
ment. No. 1. He must either be a principal or 
a fidifuueurj Pothier, Obi., 365. But even if 
there were room for a distinction, or that we 
could hold MulhoUand as party to a note he 
had not signed, of what use would it be to ap. 
pellants? It would amount to this, that Mul- 
hoUand was bound to pay paper discounted by 
a bank which did not exist, that is, he was 
bound to do something on a condition which 
never did or could happen. 

In appellant's £Actum there is an appeal to 
equity. There is no equitable question to be 
considered between appellants and respondents 

I am to confirm. 

Monk, J., dissented. 

Judgment confirmed. 

BUchie 4" RUchie, for Appellants. 

iS. Roy^ Q'C^ Counsel. 

LacoiU, Ohbetuky f BitaUlonfix Bespondents. 
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COURT OF QUBEN»S BENCH. 

MoNTRiAL, Janoarj 25, 1883. 
DoBiON, C J.| Ramsat, TissuBB, Cross k Baby, JJ. 

Btbphin et al. (defts. and incidental plffs. be- 
low), Appellants, and Walkib (plff. and 
incidental deft, below), Respondent. 

MUoyen wall — Reeeu tnade therein. 

The parties are owners of contiguous prop- 
erties on the east side of Notre Dame street, 
occupied as reetaurants, 

Ramsat, J. This litigation began by a suit 
on the part of respondent to compel appellants 
to close a door which had been opened by 
them into a common passage leading to the 
back yards of the properties respectively owned 
by the parties appellant and respondent. This 
action was met by an incidental demand on the 
part of appellants, calling on respondent to 
fill with verre dormant a door opened by him 
into the passage, to pull down a wall built by 
him, and to restore a mtoyen wall in which he 
had cut a hole in order to extend his window 
frontage on Notre Dame Street 

The merits of these yarious pretentions 
must be judged by two deedSjOne passed in 1800 
and another passed in 1832. It has been con- 
tended that the second of these deeds com- 
pletely avoided the former, and makes the rule 
by which we must be guided. I cannot concur 
in this yiew. It seems to me that the two 
deeds must be read together, and that the 
former one is only affected by the latter, In so 
fBiX as they are incompatible. I think, then, 
that the second deed, by which appellants 
secured the niioyennetiS of the western gable of 
respondent's house, did not give him any greater 
rights in the passage than he had before, and 
therefore, that his opening a door into the 
passage was an infringement of the rights of the 
respondent. So &r, then, the judgment appears 
to me to be correct. 

Then, as to the question of the glass door 
opened by respondent, the Court below has con- 
demned respondent to put in verre dormant^ and 
there is no appeal from this decision, so we 
have only to discuss this question in so far as 
regards the right of ; respondent to open a door 
there at all. On this point I am with respon- 
dent. I don't think the door on the slant is 
any violation of the aele of 1800. There is 



nothing in the aeU of 1832 which touches the 
matter. 

Then, as to the building a wall in the place 
of the gate-way contemplaiad in the aeU of 1800, 
I do not think appellants can complain of thii. 
The right to make gate-ways was amntml 
stipulation for the convenience of each of thr 
parties to the deed, and therefore the right may 
be abandoned by either at his pleasure. It did 
not require any stipulation to permit either 
party to build a wall in the line of the slaDt, 
for it is a common law right. 

Last, we come to the hole made by respoo- 
dent in the wall. That is clearly illegal. Be- 
spondent could not do this withoat a demand 
to appellants to allow him to do this work, and. 
on his refusal, taking the precautions required 
by the Code(619). We are therefore to reverse m 
much of the judgment as afteds the interference 
with the fnitoyen wall, and to condemn respoo- 
dent to restore the wall to its former condition 
within six months of the service upon him 
of the judgment in this case. Respondent 
must pay the costs of this appeal. 

The judgment is as fbllows : — 

<' The Court, etc. 

"Considering that there is no error in so 
much of the judgment appealed from, to wit 
the judgment rendered by the Superior Court 
sitting at Montreal, on the 30th day of Jane, 
1881, as oondemns the appellants on ttie prin- 
cipal action, doth confirm the same ; 

«And considering that as regards tiie inci- 
dental demand, it is established that the re- 
spondent has made or caused to be 'made a 
recess in the thickness of the mUoyen wall be- 
tween his premises and those of the appellant^ 
and this without the consent of appellants^ or, 
in defiault thereof and, on the refosal of the 
appellants so to consent, without causing to be 
settled by experts the necessary means to pre- 
vent the new works from being injurious to the 
rights of others ; 

<<And considering, therefore, that there is 
error in the judgment dismissing so much of the 
incidental demand as refers to the opening of 
the said recess by respondent^ doth amend the 
said judgment by setting aside so much of the 
said judgment on the inddentai demand as 
refers to the said recess only, confirming the 
said judgment as regards the inddentai demand 
for the rest ; 
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<^And proceeding to render the judgment 
the said Court onght to have rendered regard- 
ing the said recesBi doth order the said respond- 
ent, plaintiff and incidental defendant in the 
Court below, within six months of the service 
npon him of this Judgment, to restore the said 
mitoyem wall to the same condition in which the 
ft&id wall was prior to the making of the said 
recess, with costs of this appeal against the 
said respondent. (Tessler, J., dissenting.) " 

Judgment reformed. 

DavidMon j* Crou, for Appellants. 

Judak ^ Branehaudf for Respondent 



COURT OF QUEEN'S BENCH. 

MoNTRKAL, May 27, 1882. 

OoBiov, C.J., Ramsat, Tbssieb, Cross and 

Babt, JJ. 

QciN'N (deft below), Appellant, and Lxduc (plfT. 
below). Respondent. 

Dividing waU — Alleged eneroaehmeni. 

The appeal was from a judgment of the Court 
of Review at Montreal, condemning the appel- 
lant to demolish a gable wall which, it was pre- 
tended, rested upon the wall of resi)ondent's 
boose, or to pay $55.46, half of the estimated 
value of the wall. 

The parties are owners of adjoining proper- 
ties on Sydenham street, in St. M^ry Ward. 
The pretension of the respondent was that the 
appellant's house is constructed so as to rest 
upon a gable wall of respondent's building, and 
be asked for the demolition of the wall, unless 
the appellant paid half the value of the gable. 
The first court dismissed the action, but this 
judgment was set aside by the Court of Review, 
and the appellant was condemned as prayed. 

The appellant submitted that the evidence 
showed that he had made no use of the gable 
of bis neighbor, and that the two walls were 
quite separate. 

Ramsay, J. This is one of those wire-drawn 
actions which has no claim to favorable con- 
sideration. The plaintiff claims from the de- 
fendant a snm of money for no real equivalent, 
or that he shall be subjected to a very serious 
inconvenience. Technically, the demand is 
based on the following allegations: I. That 
plaintiff's wall is not mUoyen^ but tbat it is 
built entirely on his own land; 2. That de- 
fendant^nsed the wall so built on plaintiff's land, 
and supported his house upon it 



The defendant met this demand by two pleas. 
In the first he said, my wall is complete in 
itself, and I did not use your wall, which is not 
mitoyen^ and which is a mere wooden stracture 
with a shell of brick. He pleaded also the 
general issue. 

The evidence discloses that the wall is not 
mUoytn^ that though built at the foundation on 
plaintiffs property it hangs over defendant's 
property, that defendant's wall is complete in 
itself — that is, f elf-supporting, that it exceeds 
plaintiff's wall where it overhangs defendant's 
land, and that defendant, in order to cover this 
inequality, and, I presume, to preserve his 
rights, pushed his bricks above plaintifi^s wall 
so as to cover his own line. In other words, 
instead of turning on plaintiff and compelling 
him to rebuild his wall perpendicularly, he 
good-naturedly suffered the slight inconven- 
ience, probably considering that the whole 
matter could be set right when these temporary 
buildings were replaced by others of more im- 
portance. For this good-natured act he has 
been dragged into a suit which has lasted 
nearly four years, and probably put him to 
considerable expense and annoyance. Evi- 
dence of a lengthy and very expensive kind 
has been rendered necessary to establish a 
simple fact which plaintiff must have known 
just as well the day he brought his action as 
he does now, and which he wilfully mis*stated 
in his declaration in order to give himself a 
semblance of a right of action. 

But the most curious part^of the argument is 
tbat the defendant's pleas are not sufficient, 
because he does not specially plead that the 
wall of plaintiff leaned over his land. It is no 
matter of exception. He denies specially the 
alleged fact that he used plaintiff's wall, and he 
denies generally the necessary allegation of 
plaintiff that « le^dit pignon est exclusivement 
construit sur le terrain du demandeur," and the 
fact alleged in such positive terms by plain- 
tiff turns out to be not only inexact, but calcu- 
lated to deceive. I cannot see why Laurent 
thought it necessary to make a second report, 
for there is no essential difference between his 
report and tbat of Bulmer and Esther, except 
that he tells us that defendant's wall is aceoUe 
to plaintiff's, and because it has no mur de 
fondatioM. These fiicts do not alter the ques- 
tion at all, neither does the fact, as explained. 
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that defendant's wall embarque on plaintiff's 
pifffion. This being the opinion of the Court ' 
the judgment will be reversed with costs of all 
the courts against the respondent. 

The judgment is in the following terms : — 

" iJL cour, etc., 

" Considdrant que Tappelant ne s'est pas senri 
du mur de pignon de rintim6 pour soutenir son 
mur; 

^* Con8id6rant que le mar de pignon de Tin- 
time n'est pas exclusivement bfiti sur sou ter. 
rain ; mais que le dit mur de pignon surplombe 
le terrain de I'appelant, et qu'il est en preuve 
que Texhaussement du mur de Fappelant au- 
dessus du pignon de Pintim^ n'excMe pas la 
division des terrains des parties en cette cause ; 

" Consid6rant qu'il 7 a erreur dans le juge- 
ment de la Cour Sup^rieure si^geant en revi- 
sion ii Montreal le 31 me jour de mal 1880, par 
lequel le dit appelant, d6fendeur en cour de pre- 
miere instance, est condamn6 h payer au de- 
mandeur, intim§, lasomme de $56.46, moiti6de 
la valear du dit mur de l'intim6, et les dSpens ; 
et que le jugement de la cour de premiere 
instance, savoir, le jugement rendu par la Cour 
Sup6rieure si^geant k Montr^, le SOme jour de 
septembre 1879, 6tait bien fond6, renverse, 
casse, et annule le dit jugement de la Cour de 
Revision, savoir le dit jugement du 31 mai 1880 
et, proc6dant k rendre le jugement que la dite 
cour de revision aurait dd rendre, renvoie Pac- 
tion du dit intim6-demandeur, avec frais iant 
en cour de premi6re instance et en revision que 
sur cet appel." 

Judgment of C. R. reversed. 

Sobidoux^ Foriin^ for Appellant. 

BSique j* McQoun^ for Respondent. 



GENERAL NOTES. 



Mr. L. W. Coutlee haB keen appointed Deputy At- 
torney-General in Manitoba. Mr. Coutlee was ad 
mitted to the bar of Manitoba during Easter term, 
1882, and has since praotificd in Winnipeg ; he*i8 also a 
member of the bar of Quebec, admitted midsummer 
1873, a member of the bar of Ontario, admitted during 
Hilary term, 1875, and a graduate of McGill Univer- 
sity, Montreal. 

Some time ago a number of barbers were summoned 
before Police Magistrate Denison, obarged, under an 
Act of Charles II., with shaving on Sunday. The 
magistrate discharged them on the ground that shav- 
ing had become an act of cleanliness and therefore of 
necessity. More recently three barbers of Oldham, 
England, for the same offence were fined five shillings 
each.— Afaif, 



A step of some importance was taken during'the la.«t 
session of Parliament towards the redemption of the 
national debt of Great Britain. A large amount of 
terminable annuities will become due in 1885,'and it is 
proposed to replace these by others, which will extin- 
guish £173.000,000 in twenty years. This, with the oc- 
casional reduction effected by surpluses, will probably 
reduce the debt in 1905 to £550,000,000. At the close of 
the Napoleonic wars in 1815 the national debt was only 
£110,000,000 greater than it is now, but the debt per 
capita was £46, against £22 now, and the annual inter- 
est charged was about 32 shillings per head of the pop- 
ulation against 14 shillings now. In the Queen's 
speech at prorogation it was said: *'The provision 
which you have made for further continuous redemp- 
tion of the national debt will materially aid in the 
maintenance of public credit." 

The London ^(oiuiarc/, an independent journal, re- 
ferring to the prolonged debates of the Commons, 
after admitting that at one time the House of Lords 
might be described as a mere court of registry, goes on 
to say : *' But affairs are very different now. The rela- 
tive position of the House of Lords and the House of 
C!ommons has been reversed. The House of Lords va 
now the abler and more statesmanlike of the two. If 
this be an accident, it is what may be called a durable 
accident* for it has lasted for some years, and shows no 
signs of coming to an end. And under these cireom- 
stanoos, any attempt to oust the House of Lords from 
the discharge of its allotted functions in our constitu- 
tional economy ought to meet with the instant repro- 
bation of all impartial men." 

The following is the oflBoial text of the deeiaion in 
the Canon Bernard case :— " This tribunal is not com- 
petent to adjudicate upon the acta committed in 
America which are charged against the Canon. As 
regards his .proceedings in Belgiumi he acted in good 
faith and according to orders of his superiors when he 
carried off the treasury- This good faith is attested by 
the letter of Canon Bouvry, pointing out to Canon 
Bernard the danger of suffering the treasury to remain 
atToumai, by the silenoeofthe bishop, and by the 
fact that no proceedings were taken against (^uion 
Bernard. Admitting that he allowed himself to be 
carried away by his seal, still no fraudulent intention 
has been proved." 

The election cases in Ontario have yielded a crop of 
humorous incidents, to compensate for their intrusion 
upon the summer vacation. In the Muskoka case, 
before Mr. Justice Ferguson, a witness stated that **he 
was introduced to the mysterious stranger by Edward 
Miller." Mr.BETHUNS— "What was the mysterious 
stranger ? " Witness— "Why, he was as like him as two 
peas." (Pointing to Mr. Justice Fergnson.) This, we 
are told, excite^ uncontrollable laughter in court, in 
which the learned judge joined heartib'. Counsel thought 
it necessary to elicit the further answer that ** the 
stranger was not Mr. Justice Ferguson." In the East 
York case, before Mr. Justice Gait, a witness distin- 
guished with some ingenuity the stages of inebriation. 
He admitted " that in consequence of havinftjust seen 
some old friends he was a little the worse for liquor. 

and all that passed was said by him jokingly and in 
fun ; he was not drunk, but just half and half, perhaps 
a little on the drank end." 
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VAORANCr, 

Some English joumals are asking that the 
penalties enacted by the law of vagrancy should 
be enforced, especially those applicable to in- 
rorrigible offenders. At present, it is said, the 
proTisions of the law respecting « incorrigible 
rogues " are practically inoperative, and are 
limited to bringing before the court from time 
to time a few aged offenders, the sturdy beggar 
rarely making his appearance. The law still 
provides for the whipping of males previously 
convicted, but the statute is not enforced, 
liegislation on this subject has undergone a 
wonderful alteration in the direction of clemency . 
Sir James Stephen, in his History of the 
(Viminal Law, thus refers to some of the old 
enactments upon the subject: "Some acts 
were passed in Henry VII's time which author- 
iied constables and others to put vagrants into 
the stocks instead of committing them to gaol; 
but the next act of much importance on this 
subject was passed in 1530 : it was 22 Hen. 8, c. 
12, and imposed most severe penalties on 
vagrants. The impotent poor were to be licensed 
by the magistrates to besr within certain local 
limits. Out of those limits begging was to be 
punishable by two days and nights in the 
stocks with bread and water. Begging without 
a letter was to be punished by whipping. 
Vagrants, < whole and mighty in body, and 
able to labor' were to be brought before a 
justice, high constable, mayor, or sheriff < who at 
their discretion : shall cause every such idle 
person to be had to the next market town, or 
other place most convenient, and to be there 
tied to the end of a cart naked, and be beaten 
with whips throughout the same town or other 
place till his body be bloody by reason of such 
whipping.' After this he was to be sent back 
to labor, being liable to more whipping if he 
did not go straight home. 'Schplars of the 
universities of Oxford and Cambridge, that go 
about begging, not being authorized under the 
^eal of their universities, ' were to be treated as 
' strong beggars.' « Proctors and pardoners going 
about without sufficient authority,' people pre- 



tending to knowledge in * palmistry or other 
crafty science' and some others of the same sort, 
[including, we suppose, weather prophets] were 
to be even more severely handled . For the first 
offence they were to be whipped for two days 
together, for the second offence < to be scourged 
two days, and the third day to be put upon the 
pillory from 9 till 11 a. m., and to have an ear 
cut off. For the third offence the same penalty, 
the other ear being cut off.* 



RESTRAINT UPON TRADE, 

The bar are ringing the changes upon the ob- 
jection to the constitutionality of local statutes 
on the ground of interference with trade. One 
of the latest cases came up the other day before 
Chief Justice Wilson, at Toronto, in re Daniel 
MeKnight^ in which it was serioasly contended 
that by-law No. 1231 of the city of Toronto, 
regulating the keeping of cows and pigs within 
certain limits in the city, is illegal, as con- 
stituting a restraint upon trade and commerce. 
It was urged that the by-law should not be 
directed a gainst the animals objected to, unless 
they are proved to be nuisances. The notions 
of people about nuisances differ pretty widely, 
and magistrates would often have a difficult 
task to decide, on the accumulation of testi- 
mony, whether Patrick's pig was or was not suf- 
ficiently cleanly to be recognized as a lawful 
citizen. We imagine that the restraint upon 
trade would lie rather in the toleration of such 
practices as the keeping of pigs under the win- 
dows of one's neighbours, because traders with 
noses would be moved to carry themselves and 
their financial abilities elsewhere. 



INTERNATIONAL COPTRIOHT 

To judge from the length and the variety of 
the correspondence upon the subject of inter- 
national copyright which appears every day, or 
almost as often, in the columns of powerful 
contemporaries, it would appear to be in a fair 
way to become one of the burning questions 
of the day. The nations most interested in the 
solution of the problem are the great English 
speaking nations of Englishmen and Americans, 
and this for obvious reasons. Every scientific 
or historical work, every popular novel, every 
poem, and indeed every legal work, is, to a 
certain extent, calculated to obtain an equal 
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Bale in either conntij, and it is not strange that 
authors should complain bitterly of the liteniy 
piracy which is now said to have become a 
custom of the publishing tnule. To the honor 
of English publishers we believe it to be correct 
to say that, in this respect^ they are better than 
their brethren in the United States, but they 
are not entirely without reproach. To the 
credit of both Americans and Englishmen again 
be it said, that until quite recently the honest 
etiquette of an honorable trade was sufficient to 
prevent the necessity of considering means by 
which literary piracy should be checked. That 
necessity has arisen now, and the problem pre- 
sents itself to a practical mind in two different 
aspects. In the first place, it is proper to in- 
quire what the law upon the subject actually is 
at the present time ; and in the second, it may 
not be improper to consider any amendments 
which would be likely to prove acceptable to 
both nations as a whole, and which are sanc- 
tioned by the principles of Justice. 

The English law upon the subject, which 
must be our chief concern, is, beycyid question, 
in a very doubtful state ; even Mr. bhortt, in 
his admirable work upon the law relating to 
works of literature and art, being unable to ex- 
press a clear opinion as to its positive condition. 
In showing us this he does not, however, fail 
to indicate the fiEict that the difficulty has pre- 
sented itself to judges upon several occasions, 
and that they have found it as difficult of 
solution as any legal writer. With a prelimin- 
ary confession of obligation to the distinguished 
author, to whom reference has been made, it 
may be well to trace the history of some of the 
cases which have been decided with regard to 
this vexed question. In Coeka v. Purday, 5 C. 
B. 860, it was held that an alien residing abroad 
would acquire copyright in any work first pub- 
lished by him in this country as author, or as 
author's assignee, on the ground that copyright 
is purely personal property, and the same doc- 
trine was afterward upheld in Bootey v. Davidaonf 
13 Q. B. 257, with regard to a musical com- 
position by a foreigner. But in Bootey v. Purday, 
4 Exch. 145, the Court of Exchequer refused to 
follow the above view, and expressed a pre- 
cisely contrary opinion, Chief Baron Pollock 
saying (inter aiia) that the Legislature must be 
considered prima/aeie to mean to legislate for 
ts own subjects only. Finally, in the case of 



Boatey v. Jefrey$j 4 H. of L. Cat. 843, aU the 
judges were called upon to give their views 
upon a similar point. Four (Barons Aldersoc 
and Parke, Chief Baron Pollock, and Chief 
Justice Jervis) were of one opinion, that » 
foreigner must be a resident of England at thf 
time of the publication of his work there 
if he wished to secure the copyright, and 
Lord Cranworih, Lord Brougham, and Lord 
St. Leonards agreed with them ; on the other 
hand six judges (Justices Williams, Erie, Wigh^ 
man, Maule, Coleridge and Crompton) were of 
the contrary opinion. The Law Lords rested 
their judgment upon the argument of Chief 
Baron Pollock, in Booaey v. Purdag^ which ha» 
already been quoted. The case was agab 
questioned in RouiUdgt v. Low, L. Rep. 3 H. of 
L. Cas. 100 ; 18 L. T. Rep. N. S. 874, where it 
was held that the real condition of obtaining 
the advantage of copyright was the fiiBt publica- 
tion of a work in the United Kingdom; and the 
view taken by Lord Cairns and Lord West- 
bury in this case is supported by the teniu of 
the naturalisation act of 1870, sect. 2 of which 
cannot be construed so as not to include copy- 
right. From the statement of English law which 
has been made, several inferences are obvioQs. 
Any author who chooses to resort to the United 
Kingdom, or to any part of the British domin- 
ions, at the time when he is publishing soj 
work for the first time, acquires copyright of 
that work within the sphere of the English la«, 
and,upon going through certain formalities of re- 
gistration, and the like, is entitled to put the law 
into operation against any persons who infringe 
upon his rights. The great essential is that 
the first publication should be in the United 
Kingdom, and unless this condition be fdl61l€d 
an English author is in no better position than 
a foreigner. It is also obvious that this 8tat« 
of the law is not such as to commend itself to 
English authors, who would be better pleased 
if they were enabled to secure the copyright of 
their works in America and England at the 
same time. This, at present, it is not possible 
for them to do, nor will it become so nnle^, 
under the provisions of the International Copj- 
right Act, a reciprocal arrangement i« 
made with the United States by which we 
shall confer on American authors the same 
privileges as we confer upon our own, and the j 
in their turn, shall protect the properly of Kng- 
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lish aathoiB in America. Sach an arraogement 
might nnquestioiiabljr be made, bat it is more 
Ihaii doabtfal whether it would commend itself 
to AmericanB or Englishmen in general, and we 
haye some hesitation in asserting that it is a 
thing which authors are entitled to demand as 
of right In any case there is a great deal to 
be said on both sides. — London Ltno Timei, 



NOTES OF GASES. 

SUPEBIOR COURT. 

MovTRBAL, September 7, 1883. 

Before Tasohirbau, J. 

M AoDoNALD v. Dillon. 

Pretenpiion — Loaft-^Evidenee, 

An action for the recovery oj a loan not of a com- 
mercial nature is not prescribed by five years ; 
and where a bon or note has been given 
in aeknowledffmeni qfsuch loan^ tehieh bon or 
note is prescribed^ the action may be brought on 
the loan. The note^ if prescribed, cannot serve 
as proof of the claim, which must be established 
by other evidence. 

The action was brought to recoyer $100, the 
amount of a loan made bj the plaintiff to the 
defendant in 1867. The defendant, who gave a 
ion for the amonnt of the loan, pleaded that the 
claim was prescribed. 

The Court, relying ghiefly upon Whishaw j* 
GUmore (6 L.C.J. 319), and the cases cited in the 
text of the judgment, maintained the action 
apon the admission of the defendant that the 
loan was made as alleged. 

The ConsidSrants are as follows : — 

^ La Cour, etc. 

*' Attendn que la pr^sente action est en re- 
couTiement d'une somme de $100 que le de- 
mandeur anrait prdt6e au d^fendenr, h Montreal, 
le 26 novembre 1867, plus des int^rdts accrus 
Bor la dite somme ; 

^ Attendu que le d^fendeur a par ses defenses 
ni^ I'existence du dit prdt, et a pr6tendu que la 
MQle cr^ance que le demandeur aundt centre 
Ini r^sulterait d'un certain bon consenti ik la 
dite date du 26 novembre 1867, et payable h 
demsnde, lequel bon serait maintenant pres- 
ent; 

" Attendu qu*il rtonlte des admissions fidtes 



par le dit d6fendeur lui-mdme dans son t6moi- 
gnage en cette cause, qu'il a, en effet, le 26 
novembre 1867, en la cit6 de Montreal, em- 
prunt6 du demandeur (fiiisant alors commerce 
sous la raison de de BellefeuiUe Macdouald & 
Co.) la dite somme de $100, et qu'en reconnais- 
sance du dit prdt 11 a remis au demandeur le dii^ 
bon produit en cette cause ; 

" Consid^rant que le dit bon n'a aucunement 
nove la dette originaire qui 6tait unvprM d'une 
nature civile ; que cette dette n'est pas pres- 
crite, et qu'^tant duement 6tablie, elle ofi&e au 
demandeur le recours par lui exerc6 en la pr6- 
sente cause ; 

.<<Consid6rant qu'il importe pen que le bon 
soit lui-mdme prescrit, Paction 6tant fondle sur 
la dette originaire, et Tezistence de cette dette 
originaire 6tant amplement prouv6e ind6pen- 
damment de la production du dit bon lui-m^me 
{Bagg y. Wurtele), 6 L. C. Jurist, p. 30, CHbeau 
y. Chef dit Vadeboncaoir, 14 L. C. J. 53 ; Darlihg 
y. Brown, 21 L. C. J., pp. 92 et 169) ; 

"Consid^rant n^anmoins que le demandeur 
n'a pas droit auz inttodts par lui r6clam6s ; 

<< Bejette la defense et condamne le d6fendeur 
k payer au demandeur la somme de cent pias- 
tres, ayec int^rdt k compter du 29 janyier 1883, 
date de Tassignatlon, et les d^pens distiaits au 
procureur du demandeur." 

/>. E. Bowie for plaintiff. 

J. L. Morris, counsel. 

Duhamel # RainviUe for defendant. 



SUPERIOR COURT. 

MovTRBAL, September 7, 1883. 

B^e Tasohbbbau, J. 

La Yillb db Longubuil y. La CoicpAGirtB db 
Navigation db Longubuil. 

Town qf Longueuil — Steamboat whaxf — Liability 

to taxation. 

The limits qf the munieipatity pf the Town qf Lon- 
gueuil extend to the centre qfthe river St. Law- 
rence, and a wharf situated within said limits, 
occupied and used as the property qf a Ferry 
Company, is liable to taxation by the munici' 
polity. 

The question decided sufficiently appears by 
the judgment of the Court, which is as follows : 
<< La Cour, etc... 
« Attendu que la demanderesse reclame de la 
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d^fenderesse la somme de $314, comxne suit^ 
savoir : lo. $287.50 pour taxes dePannSe 1882-3, 
dues par la d^fenderesse k la demanderesse sur 
les biens-fonds imposables appartenant k la 
d^fenderesse, et 8itu6s en la ville de Longueuil 
(6tant lea Kos. 23 et 26 du role d'^valuation de 
la dite ville pour 1882-83] ; 2o. $26.50 pourar- 
r6rages et int6r6ts de taxes ant^rienres ; 

" Attendu que la d^feHderesse a par ses d^ 
fenses Qi6 As allegations de la demande, all6- 
gu6 que le r61e d'6yaluation et toutes les proce- 
dures de la demanderesse relativement k Tim- 
position desdites taxes etaient inyalides, irr6gu- 
liires et nuUes, et pr6tendu que le dit immeuble 
No. 26, dtant un qoai occupe par la d^fenderesse, 
6talt exempt de taxation, yii qu'il etait situ6 
dans le fleuye St. Laurent au^essous de la 
ligne des bautes eaux, en dehors des limites 
Ugales de la ville de Longueuil, et qu'il appar- 
tenait au gouvemement du Canada; etde plus 
que le chemin conduisant au dit qua! 6tait nne 
rue publique, aussi exempt de taxation ; 

" Consid6rant qull appert par la preuve que 
la demanderesse s'est conformSe en tons points 
aux exigences de sa charte (44-45 Vic, ch. 75) 
dans la confection et homologation de son rdle 
d'^valuation, dans Timposition des taxes r6cla- 
m^es, et dans raccomplissement de toutes les 
formalites requises ; 

" Consid6rant que quant h Timmeuble No. 23 
du dit rOle d'6valuation (etant le No. 194 du 
cadastre et plan officiel de la ville de Longueuil) 
il est constate que la compagnie defenderesse 
est proprietaire du dit immeuble, I'occupe 
comme telle, et que les taxes r^clamees sur 
icelui sont legitimement dues ; 

*< Considerant que la rue on voie publique 
mentionn6e dans la defense n'est pas comprise 
dans les limites des deux proprietes taxees, et 
qu'il n'est rien reclame h raison du terrain oc- 
cupe par la dite rue ; 

<< Considerant que les limites de la munici- 
palito de la ville de Long^aeuil s'etendent jus- 
qu*au centre du fleuve St. Laurent (section 3 
de la charte, et article 19, sec. 1, du code muni- 
cipal) que le qua! mentionne dans la defense 
est situe en dedans des dites limites, qu*il ne 
forme pas partie du domaiue public, mais qu'il 
appartient k la compagnie defenderesse, qui 
Toccupe k titre de proprietaire et doit en payer 
les taxcH (sections 129, 229, 125 de la charte, et 
articles 709, 712 et 714 du Code Municipal); 



" Considerant que le pouvoir donne & la de- 
manderesse par la section 242 de sa charte, de 
proceder contre les contribuables par voie d'ex- 
ecution paree, en certains cas, n'est pas exclusif 
de la £ftculte de poursuivre devant les tribunaux 
ordinaires en recouvrement des taxes dues ; 

<< Bejette les defenses, et condamne la defen- 
deresse k payer k la demanderesse la dite som- 
me de $314, avec interet, etc." 

Action dismissed. 

LacotUj Olobenskyj BitaiUon j* Broueau for 
plaintiff. 

(/HaUaran 4* Dufy for defendant 



SUPERIOR COURT. 

MoMTRBAL, February 28, 1883. 
Before Rainvillb, J. 
Ross et al., m qual v. Angus. 
Company — Liquidatora — ChoM jug^, 

1. The plaifUiftf under the Act 41 Vict. a^. 38 

{Canada)f postetced the powers qf lUiiffReea 
under the Insolvent Act (^ 1875. 

2. The company now repreeenJted by the plamt^e^ 

having accepted railway debentures in pay^ 
ment oj calls and disposed qfthe debenturesj the 
plaintiffs could not oak for the reeiliation qfthU 
transaction, — eepecially without offering back 
what had been received. 

3. A judgment confirming the discharge of an inetd" 

vent is chose jugeCj and the validity of hie as- 
signment cannot be queationed afterwards in an 
ordinary action against him for calls. 

Pbr Curiam. The plaintiffs sued in their qual- 
ity of assignees of the Canada Agricultural In- 
surance Company. They aver that they have 
been duly named assignees of the said Company 
as well by the creditors of the said Company as 
as by an Act of the Parliament of Canada (41 
Vic. chap. 38) ; that the assets of the Company 
have come into their hands for the benefit of the 
creditors and shareholders of the said company; 
that on the 7th September, 1874, and long be- 
fore that time, the defendant was the President 
of the said Company, and continued to be so up 
to the 1st December, 1877, and as such is res- 
ponsible for the illegal and ultra vires acts com- 
mitted in the administration of said Company 
and by its employees, by means of which loss 
was incurred by the creditors and shareholders ; 
that on the 7th September, 1874, the defendant 
was owner of 1,000 shares of $100 each ; that a 
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call of ten per cent 'was then payable on his 
sabscriptiony and that he, saSd defendant, has not 
paid the said -ten per cent, call, which amoonts 
to the snm of $10,000, but has given deben- 
tures to the amount of $11,000 at 80 per cent, 
$8,800, his note for $200 since paid, and $1,000 
for commission ; that said tiansaction was illegal 
and that the debentores of the Montreal, Port- 
land k Boston Railway Company given were 
only worth 16 per cent ; that on the 26th 
Angnst, 1876, the defendant transferred 500 
shares to Goflf and 500 to Dame Anne Lane, 
wife l>f Ashley Hibbard ; that the transfer to 
Mrs. Hibbard is illegal inasmuch as the trans- 
feree was not authorised by her husband to 
accept said shares; that the defendant not having 
paid the call of ten per cent had no right to 
make a transfer, and that he is still responsible ; 
that said transfer was never recognized by the 
Company nor by the plaintiffs. A second call 
was made on the 22nd February, 1877, and a 
third on the 8th November, 1877, by the Com- 
pany. A fourth and fifth call were made on the 
4th January, 1879, by the plaintiffs ; and the 
plaintiffs pray that the transfer of said shares to 
Mrs. Hibbard be declared illegal, null, and of 
no effect, and that the said Dame Anne Lane 
and her husband be ordered to appear and hear 
pronounced the nullity of the transfer, and that 
the said defendant be declared owner of 500 
shares in the capital stock of the Canada Agri- 
cultural Insurance Company. 

The defendant for plea to the action 
of the plaintiffs alleges : That he is not 
indebted to the plaintiffs, and that the 
said plaintiffs have no right of action against 
him, and that the plaintiffis do not legally re- 
present the Canada Agricultural Insurance Com- 
pany; that by the Statute 41 Vic, ch. 38 and 21, 
the company was brought under the jurisdic- 
tion of the Insolvent Act, and the plaintifiiB were 
placed in the position of official assignees to 
whom the Company assigned; but they have 
not been named assignees by the creditors, and 
he concludes for the dismissal of plaintifiSi' 
action. 

By a second plea the defendant alleges 
the defect of quality in the plaintiffs, and ho 
next alleges that even supposing that the plain- 
tiffs were qualified they cannot recover, inas- 
much as they have not exercised their action 
within the year after their nomination (C. C. 



1040), and he also alleges that the plaintiffs 
have endeavoured to exercise their claim during 
the last three years, and have offered to transfer 
it for $1,000. 

By a third plea the defendant alleges that on 
December 6th, 1877, he ceded this property 
under the Insolvent Act, and on the 10th 
January, 1878, his creditors granted him a 
discharge, said dischai^e being confirmed by 
the Court. Before the said discharge, and 
said judgment ratifying it, the plaintiffs knew 
that the defendant was under the operation of 
the Act, and that about the 10th February, 1879, 
they filed a claim against the estate of the said 
defendant, and for the same reasons and for the 
same object for which the present action is 
brought, but they afterwards withdrew it. 

By a fourth plea the defendant pleaded that 
he paid the first call of 10 per cent., to wit, 
$1,000 granted to him for a commission for his 
subscription, according to custom, and the 
balance of $9,000, part in money, and the re- 
mainder by a transfer or cession to the Company 
of debentures in the Montreal, Portland and 
Boston Bailway, which was accepted by the 
board of directors. He afterwards transferred 
500 shares to Mrs. Hibbard, which transfer was 
accepted by the authorisation of her husband, 
and that the Company, plaintifis, afterwards 
applied to Mrs. Hibbard to obtain payment of 
the subsequent callB,.accepting and acknowledg- 
ing her as proprietor of the said 500 shares. 
By a fifth plea they repeat about the same 
grounds. There is also a general denial. 

The plaintiffs answered the first and second 
questions generally. In their answer to the 
third plea they admit having withdrawn their 
claim from the power of the assignees, when 
they saw themselves threatened by a contesta- 
tion. By their answer to the fourth plea they 
admit that the company ratified the payment of 
$1,000 for a commission and acquiesced in it. 

The first question which presents itself in this 
cause is the capacity of the plaintiffs. The 
statute which created them is far from, being 
clear, and the fact that the Court of Appeals 
has refrained from pronouncing formally on 
this point, indicates the difficulty of the ques- 
tion. I believe nevertheless, that the intention 
of Parliament was to formally name the plaintifis 
assignees ; for if it intended to leave the choice 
of the assignees to the creditors, of what use 
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was it to take the trouble to add another one to 
the original number ? If the assignees were to 
be nominated by the creditors it would have 
been legal to elect those who might have been 
chosen, and the duty of Parliameut to name 
another would have been useless and unneces- 
sary. But, without formally deciding the 
question, I believe that, under the circumstances, 
the plaintifiEs are qualified. It is proved that 
there was a meeting of creditors, and that no 
objections were made to the capacity of the 
plaintiffs; they acted as assignees and the 
creditors have acted with them, treating them 
as such, and acquiescing in the position 
which they assumed and in the interpretation 
which they gave to the law. — Error eommunit 
faeitjus. Unlike the case decided on the same 
point by the Court of Appeals, it is proved 
that the notice calling the first meeting did. not 
indicate that the object of the meeting was to 
name an assignee ; but I do not think this 
fiEbct can help the defendant. If the quality of 
the plaintifiiB was not regular and legal, the 
creditors could have complained, but, not 
having acted, it is too late to do so now ; and 
if the defendant owes to the Company, he would 
be legally discharged on paying to the plaintiff^B. 
The second question is to know if the defen- 
dant has paid the first call of ten per cent. As 
to the $1,000 of commission, I believe that the 
defendant was in the right ] that commission, 
by the consent of the board of directors, was 
paid indiscriminately to all those who had right, 
and the fact that the defendant was president of 
the Company did not deprive him of that right. 
As to the payment of $8,800, it was made by a 
transfer of $1 1,000 of debentures of the M. P. k 
B. Railway at 80 per cent. It is established that 
those debentures were accepted by the Company 
and afterwards transferred to Goff for a valid 
consideration, and, in £EU)t, Goff gave his note for 
them, and after certain entries it would appear 
that this note was nearly paid in full. The 
plaintiffs pretend that the debentures were only 
worth 15 percent. But if so why did the Com- 
pany dispose of them ? Why did the plaintifib 
not offer them back 7 I think the plaintiffs can- 
not demand the nullity of this payment without 
giving back what they received. 
S We now come to the third question : Is the 
transfer of $60,000 worth of stock by the defend- 
ant to Mrs. Hibbard a nuUity ? The plainUib 



submit that the first call not having been paid, 
the defendant had no right to make this tniu- 
fer ; but this point having been decided agftinit 
the plaintiffiB this pretension fells to the gronnl 
They submit afterwards that Mrs. Hibbard wis 
not authoriaed by her husband to accept tliis 
transfer. On this point I think that the proof 
establishes beyond a doubt that she was au- 
thorised, and the best proof is that she after- 
wards transferred these same shares to a third 
party with the authoriiation of her husband 
for advances wliich were made to her, and 
these shares are yet in the books of the com- 
pany in the name of this third party. 

The fourth question is as to the discharge ob- 
tained by the defendant under the operation of 
the Insolvent Act The plaintiffs answer tluit 
the defendant has never been a trader, and con- 
sequently that the assignment of his estate sDd 
the judgment confirming his discharge under 
the Insolvent Act are invalid. The proof 
establishes that the defendant did not inclnde 
the Canada Agricultural Insurance Company ia 
his list of liabilities. But there was good reason 
for this ; he did not acknowledge the compaof 
as his creditor. But then the Company received 
notice from the defendant's assignee of the 
assignment immediately after it was made. If 
the Company had wished to contest the defend- 
ant's quality as a trader and the validity of Im 
assignment it ought to have done so then. Itii 
without right to do so now. It is only a coart 
adjudging on the direct contestation of tbii 
assignment which would have jurisdiction to 
decide upon its validity. This court is now 
without right to pronounce upon this point It 
is choujugie. Besides, the judgment confirm- 
ing the discharge of the defendant has freed him 
from his debts, and is a ;En dir non rteetmr against 
the action of the plaintiffs. The &ct that the 
Company was not mentioned as a creditor in the 
list furnished by the defendant to his assignee 
cannot avail the plaintiffiB because the Compan; 
received notice of his assignment This was 
sufficient to permit it to file its claim if it bad 
one, but the defendant could not be obliged to 
mention the company as a creditor when he did 
not acknowledge it aB|Such. In fact the plain- 
tifls did file a claim later on, but in time to be 
collocated with the other creditors, but on being 
tlureatened with a contestation on the pari of 
the insolvent the plaintifb withdrew it The 
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pUintiCEB, then, have had eveij opportunity to 
obtain their rights, and I am conseqaently of 
opinion that the discharge is valid and that the 
action of plaintiffs ought to be dismissed. 

Tlie defendant has submitted besides that 
tho action of the plaintiffs was prescribed, not 
having been institated within a year after the 
nomination of the plaintiffs, and he invokes 
article 1040 of the Civil Code. The defendant 
evidently makes an erroneous application of 
this article of the Cod^ because it applies to the 
prescription of an action revoeatoire brought at 
the suit of an assignee in order to revoke an act 
which an insolvent has done with a third party 
in fraud of creditors. But it does not apply to 
the present suit. The action is, however, for 
the above reasons dismissed with costs. 

Church, ChapUau, Hall 4* Aiwater for plaintiffs. 

MaemaUer, Hutchinaotiy Knapp 4* Weir for defen- 
dant. 



THE ECCLESIASTICAL COMMISSION. 

JDhe London Timei (Aug. 16) publishes an 
abstract of the report of the Royal Commission 
appointed to enquire into the constitution and 
working of the Ecclesiastical Courts. For more 
thAQ two years the commissioners have been 
busily engaged taking evidence, listening to 
complaints, enquiring into the past history of 
the Church Courts in England and into the suc- 
cessive changes which have made them what 
they have now become, and framing suggestions 
as to their constitution and powers and methods 
of procedure. The Times observes that the sub- 
jects with which the commissioners have dealt 
art) thus of very grave interest to all parties in 
the Church. Their report comes with the 
weight of an almost unanimous expression of 
opinion from a body of ecclesiastics and laymen 
well qualified to pronounce upon the important 
questions submitted to them. It remains for the 
Legislature to give effect to such parts as it 
may approve, and to establish with the mini- 
mum of change a system which it may be hoped 
will work better and more smoothly than the 
existing system has been found to do, and may 
better command the confidence and respect 
which have been somewhat ostentatiously re- 
fused to Church Courts as they are now consti- 
tuted. The formal recommendations of the re- 
port are the part to which chief attention will 



be given. They are arranged into three groups, 
dealing first with procedure in cases of clerical 
misconduct and neglect of duty ; next, with 
procedure in cases of heresy and breaoh of ritual ; 
and, lastly, with general and miscellaneous 
matters. The methods by which clerical offen- 
ces of any sort are to be brought under cogniz- 
ance of the law, and the tribunals by which 

judgment is to be pronounced upon them, are 
to be much the same in every case. A complaint, 
whether of misconduct or of heresy, or of breach 
of ritual, is to be laid before the bishop of the 
diocese, and it rests with the bishop to put an 
end to the suit at once or to allow it to proceed. 
If be determines that it is to proceed, he may, 
with the consent of the parties, pronounce a 
final judgment about it. If this consent is 
not given, the matter will come before the Dio- 
cesan Court, in the first instance — that is to say, 
before the bishop and his legal assessor, with 
the addition, in cases of alleged heresy or breach 
of ritual, of a theological assessor. From the 
decision of this court an appeal lies to the Pro- 
vincial Court,or official principal of the province. 
In judging cases of misconduct^ this functionary 
will sit alone. In cases of heresy or breach of 
ritual, the archbishop of the province may sit 
with him, or the court may be further strqng- 
thened by the presence of theological assessors. 
In every case the final appeal is to the Crown, 
and the court of final appeal will be a perman- 
ent body of lay judges, of whom five at least are 
to be summoned in rotation by the Lord Chan- 
cellor for each case. The general miscellaneous 
recommendations are mostly framed with the 
view of curing proved and admitted defects in 
the law as it is at present administered. The 
scandal of a clergyman refusing to obey the sen- 
tence of a Church Court is to be provided 
against, not by his imprisonment, but by the 
more appropriate method of temporary suspen- 
sion from his ecclesiastical post. If he dis- 
obeys a third time, he may be suspended until 
he has satisfied the court, and he may be depriv- 
ed by summary process. In order further to 
guard against every possible form of clerical 
perversity, the report suggests that disobedience 
to a sentence of suspension may be visited, 
after three months' notice, with deprivation; 
and that if during suspension or after depriva- 
tion a clerg}rman attempts to perform Divine 
service in a church forbidden to him, the offence 
is to be visited as a *< disturbance of public wor- 
ship. " The report also recommends that the 
two archbishops may, if they so choose, continue 
to appoint the same person as Official Principal 
of the two provinces. Their choice is to be 
made subject to certain stated conditions, and 
the official chosen is to be bound to take the 
oaths prescribed by canon 127, and to sign the 
Thirty-nine Articles, or, in other words, to do 
what Lord Pemsance has not done— an omission 
which has given grave offence to the High 
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Charch party, and hag induced them to deny 
him the right and Utle of an ecclesiaBtical judge 
at all. 

The commissioners have suggested a re- 
modelling of the courts in sevenU ways, most 
notahly of the Court of Final Appeal, the func- 
tions of which they seek to transfer to an 
entirely new body. Their reason has probably 
been not so much that they deem the present 
courts faulty in construction, as that they hare 
thought it well to make the largest possible 
concessions to the prejudices and suspicions 
and complaints of unfair play which have come 
under their notice. Church Courts should com- 
mand the confidence of Churchmen. As long 
as this is refused them there will always be 
some loophole or other found to escape making 
submission to them, or some plea of conscience 
for declining to obeytheir decisions. 

The following are the «< reservations " put on 
record by some of the Commissioners : The 
Archbishop of York, in signing the report, is 
compelled to record his dissent from it in two 
important particulars. 

1. In allowing anyone to lodge a complaint, 
the report makes the hearing of the complaint 
depend absolutely upon the permission of the 
bishop. Except with this permission the courts 
will be closed entirely to a layman, and no 
layman will have the right of appeal from this 
absolute decision, however great the wrong 
whieh he may conceive himself to have sus- 
tained. 

2. Great evils have resulted from litigation in 
the past. To prevent the evils for the future, 
something should be done -to afford a means 
of direction and arbitration without resort to 
the courts. One such means is supplied by the 
Ptayer-Book, in the reference to tiie authority 
of the bishop when doubts or divers interpre- 
tations prevail. But unless the decisions of the 
bishop are held to be binding, till they are 
appealed against, they are of no avail. Let the 
bishop have power to make an order in all 
matters affecting the conduct of public worship, 
which shall be binding until reversed by the 
Court of Appeal. Let the commencement of a 
suit be either from such an order, or from a 
trial in the Diocesan Court. Let the appeal lie 
from the bishop's order to ^he Archbishop's 
Court, or from the Diocesan Court to that of 
the Archbishop. Once make the bishop's 
authority a reality, and not an utterance of 
which no court will take notice, and he would 
be able to compose many of the disputes which 
now arise about such subjects without pro- 
longed litigation. W. Ebor. 

While agreeing generally with the sugges- 
tions of the majority of my colleagues, which, 
in my opinion, would effect a considerable im- 
provement upon the present mode of procedure 
in the ecclesia'^tical courts, I feel unable to 
concur in the following recommendations : — 1. 
That the bishop should preside in his own 



court except under certain specified circum- 
stances : — 

(a) I object to this, because I oonaid^ thai 
every clerk charged with a breach of the Uw 
ought to have the best and fidreat trial that the 
Legislature can provide. With this view, it 
seem to me that all judges in eocleaaslical 
courts should be laymen, learned in the law. 

(6) Because also, under the recommendations 
in the report, it seems more than probable thut 
in some dioceses the Court of First Instance 
will be presided over by the bishop, and in 
others by the bishop's chancellor, thus creatiiig 
a very anomalous discrepancy, in the con- 
stitution of the court) between one diocese and 
another. 

2. I also object to the continnaDce of the 
present mode of procedure, recommended in 
the report, which requires the consent of the 
bishop before any proceeding can be institut€<d 
in his own court. 

3. I concur generally in the saggesdon of 
his Qrace the Archbishop of York appended 
to the report, for giving something of a local 
character to a bishop's orders as to the condoct 
of public worship. Chichbstkr. 

1. I am unable to concur in the recommen- 
dation that there should be in all cases an 
appeal from the Provincial Court to the Final 
Court. 

I think that the right to appeal should belong 
to the defendant only. 

2. I dissent also from the recommendation 
that the obligation on the part of the Final 
Court of Appeal to obtain from the archbishops 
and bishops answers to specific questions a$ to 
the doctrine or view of the Church of England 
should only exist when one or more of the laj 
judges present at the appe:il should demand it 

I think that this reference should be made in 
in all cases of doctrine or ritual. Dsvox. 

We concur in this reservation. 

J. F. OxoN, 
W. C. Lau. 

We desire to express dissent from that re- 
commendation which gives to the bishop 
absolute power of refusing leave to institute 
proceedings in cases of ritual and doctrine. 

Par KIR DBAm, 
Thokab E. Espdi, D.D. 

I wish to state my dissent from the words 
which confine the hearing of appeals to the 
Crown to members of a single profession. I 
would leave it open to the Crown to appoint 
lawyers, Churchmen, or any other persons who 
may be thought competent, as was Uie case with 
the Court of Delegates under the statute ot 
Henry YIII. I hold that the examination ot 
questions of this kind constantly calls for 
knowledge of a special kind, the presence of 
which is by no means implied in the profes- 
sional learning of the lawyer, and which isjost 
as likely to be found in other persons, clerical 
or lay. Edward A. Fbesxas. 
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Vol. VI. SEPTEMBER 22, 1883. No. 38. 

TH^ CRIMINAL PROCEDURE BILL. 

The history of the measure proposed in Eng- 
land for the codification of the law of Criminal 
Procedure is related by a correspondent of The 
Xation as follows : — '^ The bill in the House of 
Commons for the creation of a Court of Cri- 
minal Appeal and that codifying Criminal Pro- 
cedure were referred to the large standing Com- 
mittee on Law and Courts of Justice, commonly 
called the Law Grand Committee. • • • The 
ooQrse of the two law bills has been less pros- 
perous. The Court of Criminal Appeal Bill 
passed its second reading with little objection, 
apparently because everybody thought that) 
after the often repeated demands for something 
of the kind, it was a matter of course to try the 
experiment. When its provisions came to be 
considered in detail the difficulties with which 
the subject bristles began to be felt. The com- 
mittee cut Hie bill about a good deal, but in the 
opinion of many of our most sensible lawyers 
the more they changed it the worse it became. 
The Qovemment declare that they intend to 
pass it, restoring it in some respects to its orig- 
inal form. But the session has now only eight 
or nine working days to run ; there is a good 
deal of opposition to the measure and very little 
zeal for il Most of the judges are known to 
disapprove it^ and it is quite possible that even 
if it is forced through the House of Commons, 
it wilt perish in the House of Lords. Still more 
inglorious were the fortunes of the &r more 
ambitious measure which was intended to codify 
the whole law of Criminal Procedure. It was 
originally drafted some six years ago by Sir J. F. 
i^tephen, now one of the Justices of the Queen's 
Bench Division of the High Court of Justice. 
It was then submitted to two of our most skill- 
Mi lawyers, Mr. Justice (now Lord) Blackburn 
and the late Mr. Justice Lush, afterwards a Lord 
Justice of the Appeal Court. They altered it in 
many points, and handed it over to Sir John 
Holker, then Attorney-General, who gave it a 
farther polish, and intended to get it passed in 
the session of 1879. However, he had to drop it, 
nor was the present Attorney-General any 



more successful in 1881 and 1882. This year 
it at last advanced to a second reading, and 
was sunt, with good expectations of success, to 
the Grand Committee. When it came on there 
Mr. Pai'uell and several of his Irish allies object- 
ed to some of its provisions as unduly severe 
and despotic, and found some support among a 
section of the Liberals who sat on the commit- 
tee. After a while obstruction began, and then 
it was clear that the bill, which the law officers 
of the Government did not themselves wholly 
like, as it was really not their work but that of 
judges from whose views they differed in impor- 
tant points, could not be carried. It was accord- 
ingly abandoned, and is not likely to be taken 
up until the attitude of Irish Nationalists alters ; 
for at present they can, as indeed any other 
small but resolute section can, arrest the pro- 
gress of any measure which has not the full force 
of the Government to push it through." 



LIBEL, 

A curious point came before the Queen's 
Bench Division in Tompaon v. Dcahwood (48 
L.T. Rep. [N.S.] 943). The defendant wrote a 
letter to W. containing defamatory statements 
of the plaintiff, intending to send it to Col. W., 
but under such circumstances that it would have 
been privileged if it had been sent to W. The 
letter was not sent to him, but by a bona fide 
mistake was inclosed in an envelope addressed 
to another person who got the letter and com- 
municated the contents of it to the plaintiff. 
The latter brought an action for libel. The 
Court held that the letter did not lose its char- 
acter of a privileged communication. Williams, 
J., observed: "If a person publish untrue 
and defamatory statements about another, the 
law implies malice, and the plaintiff need not 
prove more than that the statements complain- 
ed of were untrue and de&matory. But there 
are occasions when the law negatives the pre- 
sumption of malice arising from the publica- 
tion of untrue and defamatory matter ; that is, 
when the party making the statement has a cer- 
tain interest in the subject-matter of the libel. 
The question in this case is, whether the defen- 
dant stood in such a position with regard to the 
parties as that privilege would attach to the 
letter which is the subject of the action. It is 
admitted that he does stand in this rela- 
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tion to Col. Wood, so that if the letter had 
been sent to Col. Wood, as was intended, no 
action would lie, nnless there was proof of 
actual malice. But it is said that the defendant 
having carelessly, though unintentionally, sent 
the letter to the secretary, instead of to Col. 
Wood, is thereby deprived of the privilege 
which otherwise would have attached to the 
letter. It seems to me that this is a fiillacy and 
that all the defendant could be accused of is a 
want of care in putting the letter in a wrong 
envelope. There is nothing in this mere acci- 
dent sufficient to take the case out of the law 
of privilege and make it actionable, without 
proof of actual malice. There is no express 
authority on this point, though cases have been 
quoted to show that mere accident or inadver- 
tence in publishing defamatory matter, when 
the occasion is privileged, will not be sufficient 
to destroy the privilege, nor supply the necess- 
ary evidence of malice to sustain the action 
I am of opinion therefore that the direction of 
the learned judge was right, and that this rule 
should be discharged.'' Mathew, J., said : ** I 
am of the same opinion. There is no evidence 
here of a malicious publication, but only of ac- 
cidental and negligent publication. The writ- 
ing of the letter was honest, the preparation of 
it for the post was honest, and sending it to the 
wrong person was due only to negligence. 
This act of negligence is not sufficient to de- 
prive the defendant of the privilege, which, it 
is admitted, he otherwise would have had. It 
has been argued that the defendant ought to be 
held responsible for this negligence ; but if this 
were so, and if an action would lie in this case, it 
would enable a plaintiff to bring an action in a 
case where it might be that all the defendant 
had done was to leave a letter carelessly 
about his room, so that another person 'could 
read it. I think the evidence of negligence 
here is extremely slight, as the person to whom 
the letter was sent had only to look at the first 
line of it, to see that it was not intended for him, 
and that it had been put into the wrong envelope 
by mistake.** The rule was discharged. 



MUTUAL ADMIRATION MISPLACED. 

The SolicUof^a Journal (pi London) states that 
a good deal of interest was excited by the de- 
velopment of a new feature in the August 



number of the Law Reports (Chancery DiTisioii) . 
At p. 427, the following passage appean: 
<' [Name of counsel] in reply. — « I regret the 
« absence of Mr. Davey in this important case. 
<<BaggaIlay, L. J. — \ do not think tbat yoor 
" clients have suffered'ls^ its being lefit in your 
« hands." 

The Solicitor** Journal asks with aome indig- 
nation, what view the editor and the reports 
can take of their respective functions. B^wrtB 
are intended for the information of the pro- 
fession as to the state of the law, and evezTthing 
which does not conduce to that end on^^ht to 
be suppressed. Commendation of a jnnior 
counsel, however well deserved, does not con- 
tribute to the enlightenment of the piofesaioQ, 
and is utterly misplaced. We have observed a 
like impropriety. Counsel, in reporting the 
decision in a case in which they have succeeded, 
are sometimes inclined to give the jud^e a pat 
on the back by referring to the «able and 
learned decision of the Court,** or to the observa- 
tions "savamment 61abor6e8" of the hon. judge 
who has sustained their view of the qoestion. 
These encomiums are quite uncalled for, and 
only tend to derogate ftom the dignity of the 
Court. They are almost as improper as would 
be the public expression of the maledictory 
remarks in which the losing suitor is populariy 
supposed to indulge during the twenty-four 
hours after defeat 



KOTES OF CASES. 

SUPERIOR COURT. 

MoNTRSAL, August 22, 1883. 

B^ore MATmsu, J. 

Graham et al. v. Bbhnxtt. 

Capia9 — Fraud — Perwn carrying oa huiMu at 
hit ounif but hit name not appearing m ft- 
gitUredfirm, 

The d^tndant carried on a butinett at kit ovn, tad, 
in the opinion qfthe Courtf vat the real owner 
qfthe etoek'-in-trade ; hut in the reguUrtd irm 
hit name did not appear at a partner. Bdd, 
thai fraud being clearly etteMithed, and the 
regittered firm being merely a pr^te^nom/or tie 
dtfendantf who wot the real owner ^ tkeln* 
tinettf the capiat ittued againtt him fir tierf 
tion of the attett thould be maintained. 
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A capias was issued against thd defendant 
B. F. Bennett, on the ground of secretion. It 
was alleged tliat the defendant had been doing 
bnsiDess at St. John's, P. Q., under the name of 
Bennett & Co., and had made promissoij notes 
in the name of the said firm, on which there 
was a balance due of $704.67 ; that he had se- 
creted his effects, etc. 

The defendant, in his petition to quash the 
capias, denied the making of the notes, but 
did not produce any affidavit to state that the 
signatare was forged. He pretended that he 
was merely acting under a power of attorney 
from the registered firm of Bennett k Co. 
Ada £. Hatch, who constituted the registered 
firm of Bennetts Co., was examined, and stated 
that Rhe signed the notes, and that the signa- 
tares were in her own handwriting. 

The CooBT held that a clear case of fraud had 
been established. The person registered as 
the firm of Bennett h Co. was merely a prSte^ 
nam for the defendant, who was the actual 
owner of the business. The secretion charged 
against him was proved, and the ecg^uu must 
be maintained. 

The conclusion of the judgment was in the 
following terms : 

^'Condderant qu'il r^ulte de la preuve £ute 
en cette cause que le dit d6fendeur 6taft le seul 
propriefcaire du fonds de commerce de la maison 
de commerce de St. Jean, tenue sous le nom de 
Beimett & Compagnie ; qu'il a permls qu'on se 
servit du nom de Bennett dans le but de laisser 
croire au public qu'il etait membre de cette so- 
ciete; qu*il a fidt contracter les deux soci6t6s 
ci-dessus mentionn6es par son prdte-nom Ada 
E. Hatch, et a £ut enregistrer les declarations 
siudites dans le but de s'approprier le fonds de 
commerce sans payer ses cr6anciers, comme il 
ra &it ; que la dite Ada E. Hatch n'^tait U 
que pour rendre service au d^fendeur et n'agis- 
sait que comme son pr^te-nom; qu'elle s'ab- 
Bftuta pendant un asses long espaco de temps, 
de Janvier k avril 1882, en laissant le d§fendeur 
seul comme administrateur de cette maison de 
commerce -, qu'elle 6tait mdme absente lors de 
la cession du 10 Janvier 188:^, et que Paccepta- 
tioD de cette cession £ute par les cr6anciers du 
dit defendenr au nom d'Ada E. Hatch qui la 
fiusait, ne pent dtre consid6r6 comme une re- 
ooDciation de leurs droits contre le d^fendeur 
leur d6biteur ; 



<< Consid^rant que le dit d6fendeur est r6elle- 
ment le d^biteur personnel des dits demandeurs 
en cette cause ; que les billets qui font la base 
de la pr^nte action et qui sont mentlonn6s 
dans la deposition sur laquelle a 6man6 le 
href de etqnas en cette cause, sont dfts par le dit 
defendenr, vt qu'ils ont et6 signds pour ses af- 
faires, et avec son autorisatlon, au nom d'une 
societe qu'il avait fopn6 lul-m&me dans le but 
de frauder ses creanciers ; 

" Considerant qu*en g6n6ral le tiers n'a d'ac- 
tion contre les co-a8Soci6s qu'autant que celui 
qui a traite avec Ini s'est donn6 comme le repr6- 
sentant de la societ6, et que s'il contracte en son 
propre et prive nom sans parlor de I'association 
que le tiers ignore, ce tiers ne pourrait agir que 
contre lui ; 

u Considerant que le d6fendeur en cette cause 
n'a pas represents qu*il agissait pour une so- 
ciete dont il ne foisalt pas partie, mais au con- 
traire a represente et laisse croire aux deman- 
deurs en cette cause qu'il agissait pour lui- 
mSme ou pour une societe dont ii fiiisait par- 
tie; 

<< Considerant qu'en supposant mdme que la 
dite Ada E. Hatch et le dit Alexander Bennett 
eussent eu quelqu4nterdt dans le commerce 
que fidsait le defendeur, il n'en resnlte pas 
moins de la preuve quo le defendeur etait au 
moins leur associe, et que comme tel il est res- 
ponsable des dettes de cette societe ; 

t< Considerant qull est permis k un tiers de 
prouver Vexistence d*une societe par preuve tes- 
timoniale, et que les demandeurs pouyaient 
prouver par temoins que les societes form6es 
comme susdit etalent simuiees ou n'etaient que 
les prCte-noms du defendeur ; 

M Considerant que celui qui fait commerce 
au nom d'un autre est responsable des obliga- 
tions qu'il contracte, si le commerce est fait 
pour son propre compte, et si le tiers entend 
contracter avec lui personnellement ; 

<< Considerant que le dit defendeur a de fi&it 
receie et tente de receler et soustraire, avec 
I'intention de frauder ses creanciers, ses biens 
et effets, en transportant, comme il Ta fkit, en 
differents temps, et par differentes quantites, 
son fonds de commerce de St. Jean k Montreal, 
de Montreal k Famham-Est^ et de Famham- 
Est k Sherbrooke ; 

^Considerant que les allegations de la requite 
du dit defendeur demandant la cassation du dit 
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bref de eapicu ad retptmdendum ne sont pas proa- 
Y§es, mais qu'au contraire les aII6gatioiiB de la 
deposition but laquelle le bref de capiat a hmano 
sont amplement prouvoes/' etc. 

Petition rejected. 

L. N. Bef^amin for plaintiffs. 

OreenthiekU, BuaUed ^ Ouerin for defendant. 



SUPERIOR COURT. 

Montreal, September 17, 1883. 

Be/ore Raintillb, J. 

Lalondk y. Archambault, and Lbclbrc, party 

moving. 

Quebec Controverted Election Act — Cotte qf 

mtnestea. 

An application was made on behalf of Joseph 
Leclerc, one of the witnesses summoned by the 
petitioner in the matter of the Yerch^res con- 
tested election (Quebec), prayiog that he be 
paid the amount for which he had been taxed 
for attendance as witness, out of the deposit 
made with the prothonotary as security for the 
costs in the cause. The suit in which the 
witness was examined is still pending before 
the Court. 

The Court rejected the application on the 

ground that the witness had no right to be 

paid out of the deposit pending the suit. 

Motion rejected. 
Choquet for party moving. 
LaeoetCy Olobenaky ^ Biaaillon, eoiUra. 



novsB OF Loans. 

November 30, 1882. 
Harvib v. Farnib. 

Domicile qf Married Woman — Validity of Foreign 

Divorce. 

Where a nuirriage hat been duly tolemnized accord- 
ing to the local law of the place qf aolemnizar 
tionj the wife no longer retaint any other domi- 
cile than that qf the hutband ; andy there/ore^ 
when an Englithwoman married in England^ 
according to Englith l<iw, a foreigner with a 
foreign domicile^ and resided with him abroad. 

Held (^affirming the judgment qf the Court below), 
that the Courts of the country qfthe husband's 
domicile had power to dissolve the marriage 
for a cause Jor which a divorce could not have 
been granted in England, and that such decree 
would be recognized in England. 

Lolley^s case, Buss. ^ By. 237, explained. 

McCarthy v. De Caiz, 2 Buss. ^ My. 614, dis- 

apf^roved. 

• This was an appeal from a judgment of the 

Court of Appeal, James, Cotton and Lush, L.JJ. 



reported in 6 P. Div. 35, and 43 L. T. R^. (X. 
S.), 737, affirming a decision of Sir James Had- 
nen. President of the Probate Division, repoit 
ed in 5 P. Div. 153, and 42 L. T. Rep. (X. S). 
482, dismissing a petition for a declaration of 
nullity of marriage. 

The fiicts of the case were as follows : 

In 1861 the respondent, Famie, married in 
England an Englishwoman, acoozding to iht 
forms of English law. He was then a domi- 
ciled Scotchman, and after the marriage he con- 
tinued to live in Scotland with his wife, la 
1863 a decree of divorce was pronousoed 
against him by the Scotch court at the suit of 
his wife, upon grounds, which it was admitted, 
would not have been sufficient to snstun a 
petition for divorce in England. He then settled 
in England, and in 1865 he married the ap- 
pellant, then a Miss Harvey, in England, and 
has continued to live there. 

His first wife was still living at the dateoi 
his second marriage, and this petition wai 
brought by the second wife for a decIanilioD of 
nullity, on the ground that the Scotch decree 
of divorce was not, under the circmnstances, 
binding in England. 

Bef^amin, Q.C., and Fookt (^Webster, Q.C., witfa 
them) for the appellant, contended that the 
marriage of an Englishwoman domiciled in 
England, if celebrated in England, is an *< Eng- 
lish marriage " as defined by LoUefft case, Bilss. 
k Ry. 237 ; 2 CI. & F. 567, and can only be 
dissolved in accordance with English law. 
(The Lord Chancellor — Is not this case within 
the decision in Warrender v. Warrender, 2 01. & 
F. 488 ?) No ; we say it is distinguishable. 
[Lord Watson referred to Fitt v. Pitt, 4 M«cq. 
627 ; 10 L. T. Rep. (N. S.), 626.] The precise 
point was decided in McCarthy v. De Caiz. 2 
Russ. k My. 614; 2 C. L. & F. 568, but the 
courts below declined to follow it. They re- 
ferred to Tovey v. Lindsay, 1 Dow. 117; Skaie 
V. Oould, L. Rep., 3 H. L. 65 ; 18 L. T. Rep. 
(N. S.), 833 ; BirtwhislU v. VardiU, 2 CI. k F. 
571 ; 7 id. 895 ; Munro v. Munro, 7 id. 842, and 
argued that in all of them the manner of a dU- 
solution of a marriage was not uudiT coD»ideri- 
tion, but its civil consequences vhile still ex- 
isting. They also cited Geils v. Gfilsy I Macq. 
254 ; Maghee v. McAllister, 3 Ir. Chan. 604 ; 
Dolphin V. Bobint, 7 H. L. Cas. 390 ; Brook v. 
Brook, 9 id. 193. 
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The effect of the re8iK)ndent'8 contention in 
this case would be to overrule Lolley's case. 

Winch and A. Wardy who appeared for the 
respondent, were not called upon. 

The Lord Chancellor (Selborne) — My Lords : 
This case has been argued by the learned coun- 
sel for the appellant at considerable length, and 
the legal principle involved in it is not new to 
your Lordships. If it were not that thero has 
been much cooHideration and discussion, if not 
in cases in specie exactly resembling the 
presenti yet in cases involving principles bear- 
ing upon the present, I have no doubt that your 
Lordships would have desired to hear the case 
folly argued on both sides ; but looking to the 
nature ol this particular case, and to the state 
of authority upon the subject, I believe your 
Lordship are ail of opinion that it is not neces- 
sary to call upon the counsel for the respond- 
ent here. Now the ground upon which this 
Scotch divorce is impeached appears to be this, 
and this alone, that by the law of Kngland a 
divorce for such a cause (adultery) as was 
alleged here is only granted at the suit of the 
husband, except under particular circumstances 
which in this case do not appear to have ex- 
isted. The husband's adultery, without any- 
thing more, would not in England be a ground 
of divorce. It is a ground of divorce in Scot- 
land, and this divorce was upon such a ground 
St the suit of the wife. The circumstances 
under which this divorce was obtained were 
thei^e : The marriage had been solemnized in 
England, but at the time of the marriage the 
biisband was domiciled in Scotland. That 
matrimonial domicile was never changed. The 
bosband and wife lived in Scotland ; the adul- 
tery was committed in Scotland, and when both 
parties were resident there the suit for divorce 
was instituted in Scotland, and a decree was 
rpj?ularly pronounced in those circumstances by 
the Scottish courts. The judge of the Divorce 
C<Mirt and the Court of Appeal have both held, 
tliat under those circumstances, the sentence 
ot divorce not being impeached for any species 
of collusion or fraud, was the sentence of a 
court of competent jurisdiction, not only ef- 
fectual within that jurisdiction, but entitled to 
recognition in the courts of this country aUo 
On the other side it has been contended that 
there is a general rule of English law sup- 
posed to have been established in LolUif'i case, 



Buss, k Ry. 237 ; 2 CI. & F. 567, and not to 
have been since departed from in such a way 
as to make it now otherwise than binding on 
this house, to the effect that if an English- 
woman is married within the limits of the 
English jurisdiction to a fureigner (a Scotch- 
man being for this purpose in the same position 
with a foreigner), that is a marriage which the 
English courts must regard as indissoluble by 
any other than an English jurisdiction ; or if 
not that, at all events only dissoluble in the 
view of an English Court, if dissolved 
by some other competent jurisdiction for 
a cause for which it might have been 
dissolved in England. Now I must take the 
the liberty of saying, that if this question is to 
be tested upon principle apart from authority, 
although it cannot be denied that the varying 
jtir'sprndence, and perhaps legislation also, of 
different countries may and do introduce some 
undesirable cases of conflict between the laws 
of those different countries on questions of mat- 
rimonial status, yet if the question is to be ap- 
proached on principle, I should certainly 
sav that in such circumstances as those whic 



> 



exist in the present case all the principles o 
private international law point in the direction 
of the validity of such a sentence and of its re- 
cognition by the courts of other countries. 
Of course I assume that in the way of that re- 
cognition on the principle of international law, 
there would not be interposed any positive le- 
gislation bearing upon the point, or any posi- 
tive prohibition binding upon the court in which 
the question arises. Upon the point of principle 
how does the mutter stand ? Let it be granted 
(and I think it is well settled) the general rule 
internationally recognized as to the constitu- 
tion of marriage is, that when there is no per- 
sonal incapacity attaching upon either party or 
upon the particular party who is to be regarded 
by the law to which he is personally subject, 
that is, the law of his own country, then mar- 
riage is held to be constituted everywhere, if it 
is well constituted secundum Ugem loci contrac- 
tus) but that merely determines what in all 
these cases is the point you start from. When 
a marriage has been duly solemnized according 
to the local law of the place of solemnization 
the parties do become husband and wife, but 
when they become husband and wife what is 
the character which the wife assumes? She 
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becomes the wife of the foreign husband in a case 
wh<ire the husband is a foreigner in the country 
in which the marriage is contracted. She no 
longer retains auy other domicil than his which 
she acquires. The marriage is contracted with 
a view to the matrimonial domicil which results 
from her placing herself by contract in the re- 
lation of wife to the husband whom she marries, 
knowing him to be a foroigner domiciled and 
contemplating permanent and settled residence 
abroad ; therefore it must be within the mean- 
ing of such a contract, if we are to inquire into 
it, that she is to become subject to her husband's 
law, subject in respect of the consequences of 
the matrimonial relation and of all other con- 
sequences depending upon the law of the hus- 
band's domicil. That would appear to be so 
upon principle, and that principle followed out 
would certainly apply in a case like this, where 
the domicil into which she has married has 
never undergone a change, where there has 
be(m no divergence of co-habitation or resid- 
ence, and where the crime was committed in 
the country both of the domicil and of the 
forum. It would appear that if this question is 
^o depend on any principle at all, it must be 
upon the principle of recognizing the law of the 
forum and matrimonial domicil, which in this 
case both concur. Well now, that being my 
view of the plain and clear oonclusion to which 
we shall be driven upon this subject, let us see 
how the matter really stands upon the authori- 
ties. There are a number of different cases 
which may be mentioned, and may be distin- 
guished from each other; but as far as I know 
there are only two or three cases in which an 
appeal has been made to this house which 
present concurrently all the circumstances re- 
lied upon for the foundation of the jurisdic- 
tion in the present case. It is said that those 
circumstances existed in the case of McCarthy 
V. De Caiz^ 2 Russ. & My. 614; 2 01. & F. 568, 
because there the solemnization of the marriage 
was also in England, but the husband was a 
Dane. As far as I recollect, the parties lived to- 
gether in Denmark as long as they lived to- 
gether at all, and in the courts of Denmark, 
while they both lived there,a sentence of divorce 
was pronounced. That sentence was not for a 
cause, which even under the present law, would 
be recognized in flngland; it was for what 
abroad I think is called — or at least that is onr 



English translation of the foreign legal 
incompatibility of temper. But, except as to 
the nature of the cause of the divorce, that cue 
would seem in its original fiicta to have been 
like the present. It is said that Lord Brongbsin 
in the case of McCarthy v. De Caix, decided that 
because the solemnization of the marriage witii 
an Englishwoman had taken place in Englmd, 
therefore the Danish court could not under 
those circumstances dissolve ttie marriage. I 
have great respect for the judicial decisions of all 
who have at any time filled the office of lord 
chancellor. I have great respect, also^ for ihe 
high reputation of Lord Brougham ; but I sm 
compelled to speak without great respect of 
the decision in McCarthy v. De CaiXf because ixx 
only does it appear to me to proceed upon a 
view of LolUf^a case which is not really tenable, 
but also it is a decision, which upon principles 
universally recognised, would be incapable of 
being supported, even if it were tme that the 
English court ought not to have reoogniied 
that Danish divorce ; because beyond all doubt 
on that supposition, both the husband and the 
wife lived and died domiciled in Denmark, 
and the distribution of both their personal es- 
tates would, by a law which is beyond contro- 
versy, fall to be regulated in England and eveiy- 
where by the law of Denmark, and not by the 
law of England ; and therefore, unless it had 
been ascertained that the law of Denmark ud- 
der those circumstances would not distribate 
those estates in the same manner as if then* 
had been a valid divorce, the deciaion manifestlr 
lost sight of the true question in the cause. I 
do not therefore think it necessary to say more 
about the case of McCaHhy v. De Catz, It has 
been commented upon on various occasions ia 
a manner certainly tending to shake its aa- 
thority ; but to my mind, notliing more is nec- 
essary entirely to destroy its authority than to 
bear in mind the fiu^t, that even if the English 
courts ought to have declined to recognize in that 
case the Danish divorce, still the English coaits 
could not with propriety have applied the £n§- 
glish law to the case, because the distribution 
of the movable property in question depended 
entirely upon Danish law, and the English 
courts were bound to treat it as depending npoo 
Danish law ; therefore the case of MeCarthy t. 
De Cait may be put aside. 
I am not quite sure, but I think that in the 
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cue of QtOt V. GeiU^ 1 Macq. 254, the dream- 
stances were also parallel with these of tfle pre- 
sent case, because here, if I am not mistakeD, 
not only was the Scotch matrimonial domicil 
unchanged at the time of the divorce, but I 
think the adultery was committed in Scotland, 
and I think at the time of the action brought both 
parties were resident in Scotland. In that case 
the decision ot the Scotch court was upheld 
upon an appeal from Scotland to this house. 
Ko doubt that by itself does not show that an 
English court ought to have also rec 
ognized the validity of the decision; 
bat having regard to what has constant- 
ly iifillen from the judges who in this 
house hare determined questions of that kind 
with reference to general principles, I think the 
presumption rather is, that an English court 
OQght, unless some reason which at present I 
am unable to perceive be shown to the contrary, 
to recognize the decision of a Scotch court in a 
cue in which this house has held that the Scotch 
court had proper jurisdiction to pass such a 
lentence. 

The third case is Maghee v. McAUister, 
3 Ir. Ch. 604, a case in Ireland before Black- 
>»xim, L. C. There, as in the Danish case, 
the cause of divorce was one which 
wonld not be sufficient in England, desertion 
•nd non-adberence, but the partly there also 
bad been from the first matrimonially and ac- 
tually domiciled in Scotland. They wer«; not 
both in Scotland when the action was brought, 
and that makes it stronger. I rather think 
that the cause of action arose out of the fact 
that the wife had withdrawn herself and she 
was elsewhere. Nevertheless the jurisdiction 
was upheld on the same principles on which 
this house upheld the Scotch jurisdiction in 
'bartender v. Warrender^ 2 CI. k F. 488 ; 9 Bli. 
(N. S.), 89, where the matrimonial domicile had 
til along been Scotch, but the crime was 
Alleged to have been committed out of Scotland, 
and the wife was resident there; still this 
house held, in a Scotch appeal undoubtedly, 
that the Scotch court had proper jurisdiction ; 
and the Lord Chancellor of Ireland, under cir- 
comstancea similar in principle, held that an 
Irish court ought, upon principle, according to 
the comity of nations, to recognise the compet- 
ency of the Scotch jurisdiction to pronounce 
the divorce which had been pronounced in 



Moffhee V. MeAUitter, I believe that those are 
the only cases whi ch are in their circumstances 
exactly like the present case. Much of illus- 
tration and of valuable and important doctrine 
is undoubtedly to be found in other authorities. 
I will just glance at some of those authorities 
in order to see precisely what they do and what 
they do not determine. I will begin with 
LoUetfs case, Rufs. k Ry. 237. Now what was 
LoUey^9 case 7 It was a case of this class, that 
persons who had married, and bad always been 
and always continued to be matrimonially 
and actually domiciled in England, had 
recourse to Scotland for the purpose 
of constituting a merely collusive domicil, and 

there obtained a divorce for a crime, I take it, 
committed in Scotland. It was held by the 
English courts that that was not a valid sen- 
tence. I do not myself think that there was 
certainly any great hardship upon Mr. LoUey, 
the husband, because, whether there was collu- 
sion on the part of his wife or not, it is quite 
certain that he went through the whole pro- 
ceeding in order to get rid of his wife and 
marry another woman, with whom he had 
already entered into a conditional engagement. 
But there was a total absence of matrimonial 
or actual domicil. We need not consider / 
whether a change of domicil would or would 
not have been sufficient. The domicil was 
throughout English, and the recourse to Scot- 
land was merely for the purpose of getting rid 
of the marriage. That case decided, and every 
subsequent case is consistent with the decision, 
that in those circumstances the Scotch Court 
had no proper jurisdiction, or at all events not 
such a jurisdiction as could be reoogniBed as 
giving any effect to its sentence in England. 
There arose a somewhat similar question in 
the case of Tovey v. Lindsay , 1 Dow. 117, and 
it is remarkable that there Lord Eldon did, in 
the course of the argument, according to the 
report which I hold in my hand, once or twice 
before he came to deliver judgment, express 
himself in terms not different from the terms 
used at your Lordship's bar, by the learned 
counsel for the appellant, as to the point de- 
cided in LoUey's case. He is reported to have 
said, on page 124 of the report^ that the twelve 
judges had lately decided, that as by the 
English law marriage was indissoluble, a mar- 
riage contracted in England could not be dis- 
solved in any way except by an act of the 
legislature, which is very much the way in 
which Mr. Benjamin put it. And again, on the 
top of the next page, << Tou say that the mar- 
riage ought to be dissolved. Her answer to 
that is, that being contracted within the pale 
of the English law, it is indissoluble." So 
that Lord Eldon during the argument once or 
twice expressed himself, with regard to LoUey't 
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case, in the terms of the appellant's argnment 
in this case ; but when he came to de- 
liver his judgment, it is quite plain that 
upon mature consideration he saw reason to 
take a different view. The material facts there 
were these : The original domlcil of the 
husband was Scotch ; he had afterwards iired a 
good deal in England, particularly in Durham. 
He had separated from his wife. His wife re- 
mained at Durham, and he afterwards sued her 
for a divorce in Scotland, she being out of the 
jurisdiction, and there being no corpus delicti in 
Scotland. The Scotch courts had treated it as 
a confessedly Scotch domicil. Lord Eldon in 
the whole of his judgment treats domicil as the 
point upon which the question ought pioperly 
to depend ; not however ultimately deciding 
anything, and certainly not deciding the very 
important question which might have arisen if 
the change to an English domicil had been 
established, namely, how far a subsequent 
change of domicil would affect the jurisdiction 
to dissolve the marriage ; but he considered the 
fact of domicil to be necessary to be ascer- 
tained, which according to the view of LcHle^s 
case taken by the appellant's counsel at your 
Lordship's bar, could not possibly have been 
necessary at alt Therefore I think we may 
infer very clearly that In Lord Eldon's mind it 
could not be determined off-hand that the 
Scotch court had no jurisdiction merely 
on the ground that the marriage had taken 
place in England* Then I come to observe 
upon two other classes of cases, or rather one 
other class, because really Dolphin v. Robim, 7 
H. L. Gas. 390, and Shaw v. Oould, L. Bep., 3 H. 
of L. 55 ; 18 L. T. Rep. (N. S.), 833, seem to 
me to be very nearly the same in their circum- 
stances as Lolley's case, and I will not therefore 
dwell upon those cases. The other class of 
cases is that which was last mentioned, namely, 
NiboyetY.Nibayetfi: P. Div. 1 ;-39 L. T. Rep. 
(N. S.), 486, where the forum which dissolveid 
the marriage was not that of the matrimonial 
domicil, but was that of the bona fide residence 
of both parties, both being within the juris- 
diction, and the crime having been committed 
there. Now if that case was well decided, it is 
not certainly an authority in the appellant's 
&vor, because it goes to this length, that at 
all events under the English statute, if those 
circumstances are found concurring, even 
domicil is not necessary to give jurisdiction to 
dissolve a marriage. Whether or no another 
country, the country of those parties (France, 
I think) would have recognized the decision 
we need not at present inquire, because either 
it is applicable, on the present occasion, or it is 
not. If it is applicable, it is certainly an 
authority against the appellant ; if it is not 
applicable, it does not really help her. The 
case of PiU v. PiUj 4 Macq. 627 ; 10 L. T. Rep. 
(N. S.), 626, no doubt was a case which did not 
unite the circumstances which your lordships 
have to consider here, because, ia Piu t. PiU^ 



in which this hoiise on an appeal from, Scotland 
reversed an order, which had affirmed the 
jurisdiction of the Scotch court, and therefore 
determined that the court had no jurisdiction, 
the circumstances were these : " The matri- 
monial domicil was English, the solemnizatioa 
of the marriage was in ISngland. lir. Pitt, the 
husband, had gone to Scotland. It wa$ ia 
controversy whether he had there acquiKd an 
actual domicil or not, but it was decided that 
he had not. He therefore retained his English 
domicil. The wife was not in Scotland, and 
alleged adultery was not committed in Scotland 
In those circumstances the house came to the 
opposite decision from that which it had arrired 
at in Warrender v. Wartender ubi tup^ the 
circumstances being very parallel, exc^t thai 
in the one case tht re was, and in the other 
there was not, a Scotch domicil. In Warrtnin 
V. fTarremitfr, where there was a Scotch domicil, 
the jurisdiction was upheld, though the crime 
had not been committed in Scotland, and 
though the wife who was the defender, was not 
resident in Scotland. In PiU t, Pitt, fee 
jurisdiction was denied, because there was not 
a Scotch domicil, the other circumstances being 
the same. Now, I do not say that the case of 
Pitt V. PiU would of necessity govern cases like 
Niboyet v. Niboytt, for example, if they were to 
arise in Scotland. That is not a qnestioQ 
which your lordships have now to determine, 
and it is not desirable that you should go 
beyond the case which you have to determine \ 
but this I will say, without going through the 
authorities, or all the cases which have been 
cited, that when they are carefolly examined 
you find that the current of the b^ authority 
which pervaiRs them is in &vor of regarding 
and not disregarding international principles 
upon this subject, when you do not find the 
positive law of the oountry where the formn is 
in conflict with those principles, unless 
McCarthy v. De Caiz may be considered to be an 
exception. The present decision in the Gonrt 
of Appeal is in accordance with international 
law and with the whole stream of sound author- 
ity, including Lord Lyndhurst, Lord Broug- 
ham himself (though no doubt from the view 
which he took of LoUerf* case he not infie- 
quently contended against it in terms which 
your Lordship probably would not unreservedly 
adopt), Lord St. Leonards, Lord Weatbury, Lord 
Granworth, Lord Chelmsford and Lord Kizig»- 
down, all of whom concur. I have no hesita- 
tion in saying, that from the passages which 
have been read from the judgments of each and 
every one of those noble and learned L^ds, I 
should confidently infer, that if the present 
case had been argued before all or any one of 
thorn, they would have concurred in the judg- 
ment which I now move your lordships io 
pronounce, which is, that the present ^p^ 
be dismissed with costs. 
Lord BLAOXBUBNand Lord Watson concurred. 

Appeal dismissed. 
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^COUNTRY DAT'' IN TOWN, 

A day is fixed daring the appeal term in 
Montreal for the bearing of cases from districts 
other than the district of Montreal. This is 
fta arrangement nmnifestly necessary to pre- 
Tent the waste of time which would be occa- 
sioaed by keeping counsel from tbe outside 
districts ten or tweWe days in the city, waiting 
for the chance of their cases being called. Of 
Ute, bowerer, « country day " has come to 
mean the day on which country cases will not 
be heard. For two or three terms past, coun- 
try day has come and gone, without any of the 
coansel from the St. Francis and other outside 
districts getting a chance of being heard. The 
cause of this untoward event usually is that 
a leugthy city case has been commenced 
ft few minutes before the adjournment on 
the prerions day. Now it is a very small in- 
oonvenienoe to suspend a city case, because 
the coansel are on the spot, and it is a matter 
of indifTerence to them to argue a case on the 
Tuesday or the Wednesday ; but the Court in 
their wisdom bare decided that the case com- 
menced shall go on,in spite even of the courteous 
offer of c\tj counsel to waive their supposed 
privilege and to await the next day, and thus 
the entire outside bar have been compelled to 
dance attendance on the chance of being heard 
on that or the next day. This is neither courte- 
oui} nor reasonable, and as we often hear of the 
supposed antagonism between law and common 
sense, we think the members of our highest 
provincial tribunal would do well to hesitate 
before perpetuating an arbitrary ruling which 
places them at a painful disadvantage when 
their conduct is regarded from a common sense 
point of view. During the September term, 
the inconvenience was still fiurther aggra- 
vated by the fact that after " country day " 
(Toesday, dept. 25), had been occupied by a 
dty esse, the best part of Wednesday forenoon 
(Sept 26) was consumed in the delivery of 
judgments. 



SURETI8BIP. 



The case of Canada Ouarantee Co. & MeNichoU 
(4 L. N. 78) has had an unsatisfactory termina- 
tion. It is one of those cases which add em- 
phasis to the banal expression as to the « glo- 
rious uncertainty of the law." The question 
was whether a bond given generally by an offi- 
cial assignee for the faithful discharge of his 
duties as such could be taken advantage of by 
the creditors of an insolvent estate who have 
elected to make him administrator of the estate 
as creditors' assignee. The weight of opinion 
is overwhelmingly in favor of the negative of 
this proposition. In Ontario the law seems to 
have been considered so clear that the point 
was never taken before the Court of Appeal 
and the ruling of Chief Justice Hagarty, hold- 
ing that the terms of the bond could not be 
extended, was regarded as so conclusive that no 
appeal was taken from his decision. In Quebec 
Mr. Justice Jett6 rendered judgment in the same 
sense, and no appeal was taken from the deci- 
sion. In the case of Canada Ouarantee Co. it 
McNichoUf the Court below seems to have lean- 
ed in the same direction, but in deference to 
a contrary decision by the senior Judge of the 
district, the suretiship was held to be extended 
under the circumstances from the official as- 
signee to the creditors' assignee. That case 
was taken to appeal, and both the Chief 
Justice and Mr. Justice Ramsay consider 
it erroneous and untenable. A bare ma- 
jority of one hold in favor of extending the res- 
ponsibility of the surety, and as the amount is 
too small for an appeal the matter ends here. 
Unfortunately, there are a number of other suits 
depending on the decision in this case, and 
they must abide the unsatisfactory and, we 
believe, erroneous conclusion just noted. The 
decision professedly turns merely upon the in- 
terpretation of a clause of the Insolvent Act 
which has been abolished, but the principle 
sinned against by this judgment lies deeper 
than any statutory law, and the decision will 
hardly, we think, command much respect here- 
after as a precedent on the law of suretiship. 
It may be added that in a much more doubtful 
case {ComoUdated Bank j* Merekante Bankj 6 
Legal News, p. 284), the Court of Appeal has 
recently refused to extend the obligation of a 
surety. 
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THE IRISH LORD CHANCELLORSHIP. 

Sir Edward Sullivan has been appointed to 
the office of Lord Chancellor oi Irtlaud in suc- 
cession to the Right Hon. Hugh Law, who died 
a few days ago. The Irish Chancellorfihip, »» \ >< 
been remarked, has been held by some famous 
men — men of the successful type. Of those who 
have had the custody of the great si al of Ireland 
since the Revolution, at least ten have founded 
families. Their representatives in the peerage 
of to-day are Lords Mothuen, Normanby, Middle- 
ton, Roden, Lifford, Redesdale, Manners, Plun- 
ket, Stratheden and Campbell, and St. Leonards. 
The only two in the list who sat on the English 
woolsack — Lords Campbell and St. Leonards — 
succeeded each other as heads oi the law in Ire- 
land, though Sir Edward Sugden had been once 
Chancellor of Ireland before he took Cam pboirs 
place in 1841. Campbell's appointment has been 
spoken of as a '< job " intended to give him a 
retiring pension of £4,000 a year : but it should 
not be forgotten that Campbell declined the 

pension. 

The fame of the Irish Chancellor has been, as 
a rule, of a rather local kind. Lord Methuen, 
for instance, is known in history chiefly for his 
achievements as a diplomatist. He it was who 
negotiated the treaty with Portugal which bears 
his name, and which did more than anythlDg 
else to make England for upwards of a century 
a port^rinking nation. John Fitzgibbon, Earl 
of Clare (Chancellor from 1789 to 1802), is also 
known on the English side of St. George's Chan- 
nel. His last male descendant was killed at 
Balaklava. George Ponsonby (1806-7) became 
leader of the Whig party in the House of Com- 
mons on Lord Grevy's ascension to the Upper 
House. He died in 1817. Thomas, Lord Man- 
ners (1807-27), had previously been a baron of 
the English Exchequer. Sir Anthony Hart 
(1827-30) had been Vice-Chancellor of England- 
Perhaps the greatest name in the list is that of 
the Irish Demosthenes, Lord Plunket, who was 
Chancellor from 1830 to 1834, and again in 1835 
to 1841. 

THE LATE MR, EDWARD CARTER, Q.C. 

The bar of this Province has sustained a 
serious loss in the sudden but not altogether 
unexpected demise of Mr. Edward Carter, Q.C, 
who, like his late contemporaries, Messrs. 



Andrew Robertson, Q.C., and T. W. Ritchie. 
Q.O., has died in harness. Mr. Carter was onlf 
61 yea-K oi njjc, but nearly forty of those years 
were passed in tl.i -^t active exercise of hi-; 
calling' Tr» ' *' \ -..,1 rourta he 
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interests of his clients, seldom or nerer aHovini; 
a point of vantage to escape him. In bis aip- 
ments and addresses to juries be was rap:ti. 
almost voluble, but at the same time his dcJ- 
very was agreeable and his reasoning acute and 
logical. He never failed to leave a clear int. 
pression upon the minds of his hearers of the 
points which he wished to urge. Be wjk> 
rather admired by his confreres at the criminal 
bar for the subtlety of his attacks upon in- 
dictments, and as a counsel for the defence 
was a terror to limping crown prosecutors. It 
would, however, be a great injustice to Mr. 
Carter to suppose that his abilities were restric- 
ted to ingenious defences. He was well read in 
all branches of the law, and as counsel for 
insurance and other corporations had a high 
repute. He would have adorned the bench, and 
the repose from, the strenuous and exbaa&ting 
contentions of the bar would probably hare 
added ten years to his life. But it was not to 
be. Mr. Carter appeared in the Qaeen's Bench 
^Crown side) but a few days before his deft& 
and argued with his usual energy and perspi- 
cacity, but his strength had long been under. 
mined by chronic indisposition, and a hiief 
illness, which a more robust constitution wonld 
have quickly shaken ofil^ sufficed to carry him 
to the realm where contention is at an end. 

In private life Mr. Carter was the courteous 
gentleman, and of a generous and sympathetic 
disposition. His only deviations from the haid 
line of professional work were his acceptance for 
a short time of the office of Clerk of the Peace 
in Montreal, and his subsequent representation 
of Montreal Centre in the Local Legislature. Id 
1871 he was defeated in a contest with the lale 
Mr. Hoi ton, but soon after be was elected hj 
acclamation to the House of Commons for 
firome, when the seat became vacant by the 
elevation to the Bench of the late Judge Dnnkin. 
At the general election in 1872 he was re-elected 
and sat until 1874, when he did not again come 
forward. 
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HOIKS OF CASES. 

COUBT OF QUEEN'S BENCH. 

Montreal, September 27, 1883. 

La BASfQUB IVHooHSLAGA (defendant below), 
Appellant, and Bobibtson (plaintiff below, 
Beapondent. 

Banking Act— Calls an Stock. 

Under 37 Vie, e, 5, 8. 34, there must be an interval 
<^ thirty days between the making qfthe eaUsy as 
weU as an interval qf thirty days between the 
dates fated for payments. 

The action was to set aside, as irregular and 
illegal, a resolation of the bank directors, passed 
on the 27th October, 1880, which forfeited for 
non-pajment of calls the shares of certain share- 
holders. The respondent held 50 shares, on ten 
of which 90 per cent had been paid np, and on 
tbe remaining 40 shares 50 per cent, had been 
paid, and theae shares had been declared for- 
feited by the resolation above mentioned. It 
was alleged in support of the action that the 
calls and notices were irregular and insuflBcient. 
The Court below held that the respondent had 
not been regularly put en demeure, and that the 
confiscation was unreasonable and illegal. The 
action was therefore maintained, and the bank 
waa ordered to reinstate the ' respondent in his 
fifty shares. 

BHque^ for the appellant, contended that the 
notices of calls had been regularly given. The 
respondent had not made any payments on ac- 
couQt of the stock himself; the amount paid 
on it was paid before he acquired it, and the 
reason why the calls were not responded to was 
the low price of the stock in the market. The 
price afterwards advanced, and then the respon- 
deat became anxioiiR +o claim the pto^ir. 

-^ ' ^(i that 

besides other irreg^.^. lue oirectors of the 

bank had undertaken by c .. r- «^^ -^'oti to make 
aeven calls. This point had oeen Ue icd by the 
Court of Appeal in the case ol - i7//.a/. ^ Court^ 
in which it was held that under section 58 of the 
Banking A< t of 1871, the assignee of the Me- 
chanics' Bank could only make calls not exceed- 
ing twenty per cent, each, at intervals not less 
than 30 days. Section 34 which governs 
the calls in this case, was practically the same. 
The respondflnt, while protesting against the 



irregularity of the calls, had offered the bank the 
money claimed by it with interest in order that 
there might be no excuse for refusing to consider 
him a shareholder. 

Ramsay, J. 1'his is an action by the respond- 
ent, demanding that the confiscation of certain 
stock belonging to him in the Hochelaga Bank 
be declared null, and that the bank be ordered 
to reinscribe the name of plaintiff amongst its 
shareholders. 

'I'he declaration sets up that the respondent 
held fifty shares of $100 each in the stock of 
the bank, on ten shares of which 90 per cent, 
had been paid up, and that on the other forty 
shares fifty per cent, had been paid up. That 
the confiscation was for the non-payment of pre- 
tended calls, seven in number ; that these calls 
had been irregularly made, and that he had no 
notice of confiscation, but, on the contrary, that 
he had special notice that he would be sued to 
compel him to pay. 

What really happened was this : On the 25th 
of July, 1874, a resolution was passed making 
seven calls, namely, the 4th, 5th, 6th, 7th, 8th, 
9th and 10th calls, payable respectively 1st 
September, 1874, 2nd January, 1875, 1st May, 
1875, 1st September, 1875, 2nd January, 1876, 
1st May, 1876, and 1st September, 1876. That 
these calls were published in English and 
French, and a notice sent to each shareholder. 
Several shareholders, and agiong them the res- 
pondent, did not pay all these calls, and on the 
21st January, 1880, the directors met and passed 
this reGolution : — " II est rSsolu de donner avis 
dans la Gazette Offieielle aux actionnaires qui 
n'ont pas encore paye les 3^me, 4^me, 5dme. 
6^me,7^me,86me, 9dme et lOtoe versements de 
10 par cent chacun snr les actions par eux sous- 
crites, tant dans la premiere que dans la deux- 
i^me 6mission du fonds capital de cette bauque, 
q I'l!.-: sont requis de payer les dits versements 
dans lee bureaux de cette banque, & Montreal, 
comme suit : — 

Le S^me versementde 10 par cent, le 6 Mars proohain, 
Le 4dme versement de 10 par cent, le 6 Avril proohain. 
Le 5dme veraement de 10 par cent, le 7 Mai proohain. 
Le 6^e veraement de 10 par cent le 7 Join proohain. 
Le 7dme versement de 10 par cent. le 7 Joillet proohain* 
Le 8dme versement de 10 par cent, le 7 Aout proohain. 
Le 9dme veraement de 10 par oent> le 7 Septembre 

proohain* 
Le lO^me versement de 10 par cent, le 7 Ootobre 

proohain. 
Bt qu'en oatre nn avis soit envoy6 k chacun 
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des &t8 actionnaireS) leur fidsant part de la 
r^flolation de ce bureaa, en accord avee nae 
r^Bolution des actioxmaires pass^e le 15 de oe 
mois, de prendre des proc6d6s 16ganz pour le re- 
couvrement des dits Yersements dans le cas 
oil ils ne seraient pas pay68, le jour et an lien 
mentionn^s plus haut" 

Now it is contended — Ist, that this is not 
a resolution making a call, but a resolution 
to give notice that a call should be made ; 
2nd, that if it is a call it is a new call, 
and that it abolishes the old one ; 3nl, that a 
call cannot be made in block in this way, but 
that thirty days should elapse « before the ma- 
king of each call,*' and 4th, that thirty clear 
days did not elapse between the times of pay- 
ment of each instalment. The argument is 
based on the following words of the Act relating 
to Banks and Banking (37 Vic. c. 5), section 
34 : « Provided that such calls shall be made 
at intervals of not less than thirty days^ and 
upon notice to be given at least thirty days 
prior to the day on which such call shall be 
payable ; and no such call shall exceed ten per 
cent, of each share subscribed." These words 
then clearly require two things ; 1st, that calls 
are to be made at intervals of not less than 
thirty days, and 2nd, upon notice given at least 
thirty days prior to the day on which such call 
shall be payable. In the case of Oilman ^ Court 
it was iormally decided that there must be the 
interval of thirty days in making the calls as 
well as thirty days at least between the pay- 
ments. If we take the resolution of the 25th 
July, 1874, there were no intervals in making 
the calls ; and if we consider the resolution of 
the 2l8t January, 1880, to be the basis of the 
call it is open to the three objections, in its 
form it is not a resolution to call up, but to 
give notice, still they advertise it as « a new 
call,'' there are no intervals in making the new 
call, and the days of payment do not allow at 
least 30 days to elapse between. The right to 
forfeit is to be strictly construed, and we 
cannot gu beyond the statute. The authorities 
on this point are numerous and uniform. 

As to the question of want of notice, it is 
not necessary that I should express any opi- 
nion in this case. I may say, however, that 
where there is a fiiilure to do, it seems to me 
to be a fidr thing to exact notice before forfei- 
ture, but the very meagre section of our statute 



does not require it In the English Compsnieg 
Act of 1862, the procedure prior to forfeitug 
is elaborated with much care (25 and 26 Yic^ 
c. 89, sec. 1, table A, 17). But in Lofitnt t. 
L' Union 8t, Joieph, we decided that althoogli 
there was no mention of prior notice in the 
statute on which forfeiture was based, still bf 
the principles of our law in ca ses involring 
the fisilure to do, where there is a vested ligfat 
to be taken away, good foith requires a prior 
notice. This case was reversed in the Supreme 
Court on the ground that the want of notice 
was not pleaded. (4 Supreme Ck>nrt Bep. 164). 
So that our judgment on that point stands on- 
impaired. But the difficulty hare is that there 
were numerous notices and promises to psy, 
followed by a calculated abstention from csny- 
ing out these promises, but there was no notice 
specially saying which of the remedies given 
the company by law would be adopted. 

On the ground, then, that in making the calls 
the terms of the statute were notstrictiy follow- 
ed, I am of opinion that the forfoituie was not in- 
curred. To this judgment Mr. Justice Honk 
dissents on the ground of waiver by respondent, 
inasmuch as it appears he was present at the 
meeting at which the calls were made and that 
he paid a part of the calls. But I dont think 
this can be considered such a waiver of the§e 
irregularities as would jnstiiy so extreme a 
measure as the confiscation of respoodentfs 
stock. It might, perhaps, be a good answer to 
an action if he had brought it to get back the 
money he had paid. But respondent had a 
right to reftise to go on paying calls wheneTer 
he discovered they were not binding on others- 
I am, therefore, to confirm, and this is the deci- 
sion of the nujority of the Court 

Judgment confirmed, Monk, J., dUitt. 

JBeique ^ MeOotm for appellant 

Maelaren, Lett f Smith for respondent 



SUPERIOR COURT. 
MoHTBBAL, September 13, 1863. 

Btfore LOBAKQBB, J. 

MoQnj.ivBAT V. Pabkxil 

SaU^D^fwU m ffoods iold^Cualom qf tnJt- 

A u»gff$ ^ tradef to be eommdtnd binding, nmd k 
ff$neralf and tils fiutt addneod to pnm iti 0- 
itttnco Htiisf bocotuitiMt 
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Udy app ar m d during a tWMm/Mt Ung(h <^ 
Ume. 
The action of the plaintiff was for the price 
of goods sold and dellTered to the defendant. 

The defence was that there was a deficiency 
in qnantityy and that defects were discovered 
in the goods, of which the plaintiff had notice, 
and a deduction of $69 was claimed. 

Pis Curiam. [After stating the facts and 
pleadings]. Le d6fendenr a-t-il proaY6 
que les nuuchandlses qui Ini ont 6t6 livr6es 
i partir da deux an Tingt furrier n'a- 
Taient ni la quality ni la quantit6 voulue, et 
a-t>il ^tabli le quantum de sa r6clamation ? 
Cette preuTo a-t-elle le d^gr6 de certitude n6- 
cenaire pour Padmettre k faire valoir k I'en- 
coDtre du prix d'un dernier achat, les imperfec- 
tions on les d^&uts de marchandises qui lui 
ftTsient M vendues longtemps auparavant, et 
dont il avait eu la possession sans se plaindre, 
pendant plusieuis semaines. Comme je Tai dit 
plus haul, si ce n'6tait Tecrit du 27 f&vrier, le 
defendeur serait non recevable k r6clamer les 
diminutions et les dommages dont il se plaint, 
sans une preuve bien certaine. Or, admettant 
que cet 6crit n'aurait pas 6t6 consenti, la prenre 
dn defendeur serait-elle suffisante pour mainte- 
nir sa reclamation 7 Je ne le crois pas. En 
eSet en qnoi consiste-t-elle ? Le d6fendeur a 
fiut mesurer par deux de ses employes un cer- 
tain nombre de pieces de marchandises, dans 
leflquelles ils pr6tendent avoir constats des di- 
minutions dans le mesurage et des imperfec- 
tions dans le tissu, consistant soit en des trous, 
des noeuds ou la discoloration de T^toffe ; mais 
ancon d*eux ne pent dire la quantity de pieces 
ainsi mesur^es, ni les identifier sur les envois 
prodoits. Ces t^moins sont certains que les 
marchandises qn'ils ont examinees sont bien 
celles que Ton trouve detaill^es dans les envois 
1, 2, 3, 4, 6, 6, 7, 8 du defendeur, mais quand on 
leor demands de les identifier sur les envois 
memes, ils se d6clarent incapables de le &ire. 
Le defendeur ^tait dans I'habitude de fiEure des 
achats ches le demandeur de marchandises 
semblables depuis longtemps et en avait re^u 
dans les mois de Janvier prteMent, et jusqu'^ 
la date du 10 f6vrier. Le nomm6 Martin de- 
clare quHI a me8ur6 des marchandises livr6es 
a?a&t oette demidre date. Le d^&ut d*identifl- 
cation des manhandiset mesurtos le 27 et le 28, 
joint JL«eMt|reiidinosftai]ie la preuve deces 



deux t^moins sur ce point important. II est 
vrai que leur mesurage a 6te v6rifie par d*au- 
tres t^moins du defendeur, mais ceux-ci sont 
des strangers, qui ne savent pas par eux-m€mes 
d'oti proviennent les marchandises en question. 
Cet examen a eu lien ex parte pour la plus 
grande partie, le demandeur n*ayant §t6 present 
que pendant un tr^faible espace de temps k 
I'examen, et il n'existe aucune identification 
des marchandises examinees en sa presence. Le 
demandeur se trouve ainsi k la merci du defen- 
deur, et il est en droit d'exiger une preuve cer- 
taine. Mais il y a plus, non-seulement il n'ex- 
iste aucune preuve de I'identite des marchan- 
dises en question, mais le defendeur n'a point 
etabli le quantum de sa reclamation. On trou- 
vera dans son exhibit onze retat de compte sur 
lequel il appuie cette reclamation. Outre trois 
items pour diminution dans la quantite, le 
reste consists en dommages resultant des im- 
perfections de I'etoffe. Or voici comment les 
commis du deftendeur ont precede pour etablir 
le qtuintum de ces dommages. Chaque fois 
qu'ils trouvaient dans une piece d'6toffe des ta- 
ches, des trous ou autres imperfections, ils de- 
duisaient de la piece un quart de vesge et en 
chargeaient le prix au demandeur, et c'est de 
csite maniere, sauf les trois items ci-dessus 
mentionnees, qu'ils ont reussi k etablir un chif- 
fire de $69.00. Ce compte a ete fait ex parte 
comme je viens de le dire, et il etait tres-naturel 
que le demandeur s'enquit par quelle autorite 
le defendeur avait pris cette base d'operation. 
On repond que tel est 1 'usage du commerce en 
semblable matiere, et o'est sur cet usage que le 
defendeur fait reposer sa cause. 

Or la preuve sur ce point est bien oontradic- 
toire. Pour qu'un usage soit considere comme 
existant et obligatoire, il &ut qu'il soit general, 
et que les faits invoques pour en etablir I'exiS' 
tence soient multiples et uniformes, qu'ils se 
Solent longtemps produits d'une manidre non 
clandestine et pendant un certain laps de temps. 

Dans I'espece comment cet usage a-t-il ete 
etabll 7 Par des commis et le &ere da defen- 
deur, et sauf un marchand de Toronto, aucun 
nuuiufiM^urier ou marchand de ce genre de 
commerce, n'ont ete entendus de la part du de- 
fendeur. Graham, Stebens, Bowell, Murphy, 
sont tous des commis, le nomme Wilby senl 
est un manufacturier, de la province d'Ontario, 
el son temoignage unique sur les usages du 
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commerce de cette proviace senit iuBoffisant. 

D'an aotre c6t6 le demandeor a fkit entendre 
le nornm^ Borne, g6rant du departement des 
draps de la Co-operative Association, Huston et 
Smith, marchands de hardes, et tons s'accor- 
dent & dire qn^ls ne connaissent pas semblable 
usage. Huston, il est Trai, declare que le ma- 
nuiacturier fait une marque sur les pieces de 
marchandises endommag^es et qu'une deduc- 
tion d'un quart de verge est fidte sur le ticket, 
mais il ajoute que cela ne s'applique pas aux mar- 
chandises de qualitd secondaire. Les autres s'en- 
tendent pour declarer que pour des marchandi- 
ses ik has priz, on ne fait aucune deduction pour 
les d^fiiuts de la nature de ceux dont le d6fen- 
deur se plaint. 

Les marchandises en question sont des mar- 
chandises pour hardes d'une valeur au-dessous 
de la moyenne. E^^ presence de cette preuve 
contradictoire, comment reconnaitre que Pn- 
sage invoqu6 par le d6fendeur a M suffisam- 
ment 6tabli ? 

Le ddfendeur ayant ftdlli dans cette preuve, 
il resto sans preuve sur le quantum des dom- 
mages qu'il reclame. Quant aux trois items 
r6clam6s pour diminution dans la quantity, le 
d6fendeur n*a point prouv6 que les pieces de 
marchandises ainsi r6duites, fideaient partie des 
envois qui, aux termes de I'^crit du 27 f6vrier 
dernier, 6taient sujettes & examen. 

On a pr6tendu que les offres 6taient insuffi- 
santes. II y a & cette objection une r6ponse 
sans r^plique. Le demandeur a admis qu'on 
lui a offert de I'argent et a d6clar6 qu*il n'auralt 
rien accepts au^lessous du mont^nt de son ac- 
tion. II est done sans int6rdt k se plaindre de 
rinsuffisance des offres. 

Je suis sur le tout d'opinion que le d6fendeur 
n'a point prouvd les all6gu6s de sa d6fense et le 
demandeur a droit k sou jugement pour le mon- 
tant reclame par son action. 

Stephetta j* Lighthall for plaintiff. 
Oreenthielda j* Co. for defendant . 



COUR DE CIRCUIT. 

MoMTRiAL, 21 septembre 1883. 

Carctm Mathiku, J. 

Lord v. Huntkb et al. 

Cheque — Pr^tentation — Endoeeeur, 

Le 29juiUet 1882 J, S, Hunter fit d Montreal 
eon ehtgm en eee iennee: 



" MontMt, 29 juOlA 1882. 
<< Au girant de la Banque UnUm du Bat Canada ' 
^ Payei d T, J, Churekj Ecuier^ ou ordn, eoizaih 
** te-et-quinu piattree ($76.00). 

" {SigtU,) J, S. HUNTER." 

Le mSmejour ee ckique/ut remis d T. J, Chatk 
qui Fendoaea et le remit le mime Jour d AnUnne G. 
Lord, J I a ftSprouvf par «n tSmain que le cktqve 
avait iiiprieenU d ta Banque Dnion enainm doax 
joure aprU ea date, et que le paiement en aeait ^ 
r^fuai/auHe defonde. II a iU de nauioeau priaenif 
le 22 aotU 1882, ei ce Jour4d il fuX protetU el am 
de ce protit fut dannS d T. J. Church teadouear. 
Hunter a laieei la province et Lord a, 2e 6 aefiem- 
bre 1882, poureuivi Church pour le reeouereateiU 
du montant de ce chi^tu et du eo4U du protH. 

Jugi: Que le cheque nf ayant pat iU prieenii le 
lendemain du Jour U Hait faU payable, le dema^ 
deur devait prouver qu'il A*y avait pat de fendt le 
lendemain od il a repii ce cheque, et que le (Ufaet 
de pr6tentation UgaU n*a pat porti pf^udiet au M- 
fendeur, et que Lord Wayani paa /ait cette prev^e 
ton action doit Hre d^boutSe. 

Que Pendotteur d^un cheque comme Vendoaeixr 
dune lettre de change doit avoir avie de ea priun- 
taUon Ugale le lendemain du trantport du ekiqui, 
et que t'il ne le refoUpat il eet abeolument dickargf 

Action d6bont^. 

A. DeeJardint for plaintiff. 

E, A. D. Morgan for defendants. 



ECCLESIASTICAL DISCIPLINE. 

The following account given by the Eccle> 
siastical Commissioners in their report of the 
methods of enforcing ecclesiastical discipline in 
several Churches not in communion with tbe 
Church of England, will be read with interest:— 

The constitution and authority of the estab- 
lished roclesiastical courts in Scotland, vere 
recognised and confirmed by the Act i^>pet»'!'^ 
to the treaty of union (1707), in which it U 
provided that « • • • • the PresbTterian 
Church government and discipline — that is to 
say, the government of the church by kirk 
sessions, presbyteries, provincial synods, and 
general assemblies • • * shall remain and 
continue unalterable.'' 

The Court of First Instance is the presbyterj, 
a permanent body, composed of the ministers of 
the different parishes within defined bounds and 
of elders elected by each kiriL seigion Th« 
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kirk sesaioD, which is the primaiy element of 
the ecclesiastical system, is established in each 
parish, and consists of the parisb minister as 
I hairman and a certain number of laymen spe- 
lU^v ordained to the eldership. 

An appeal lien from the presbytery to the 
pmrincial synod of the district wiiiiiu the 
l)ound8 of which the presbytery is situated. 
This synod consists of representatives of the 
different presbyteries included in the district, 
each kirk session sending its parish minister 
and one or more elders. The ultimate appeal 
lies to the general assembly, which is composed 
of representatives elected annually by every 
Presbytery in the Church, by the four Univer- 
sities, and by the Royal Burghs. It consists of 
about 440 members, in the proportion of about 
260 ministers to 180 elders. A Lord Commis- 
doner, as representing the Crown, takes part 
in the meetings of the General Assembly ; but 
the constitutional limits of his power are not 
exactly determined. When the Lord Commis- 
sioner dissolved the General Assembly in 1692 
without naming another day for its meeting, he 
was met by a solemn protest from the Moder- 
ator, who affirmed « that the office-bearers in 
the house of God have a spiritual intrinsic 
power from Jesus Christ, the only head of the 
Church, to meet in assemblies about the afifairs 
thereof, the necessity of the same being first 
represented to the magistrate." The assembly 
then fixed a day for their meeting. They did 
not meet on that day ; but having been sum- 
moned by the King's writ, they met in 1694, 
and continued to sit regularly during the rest of 
the reign of William III. 

The Church courts in Scotland have no exe- 
cutive power of their own for enforcing the civil 
consequences of their judgments ; but the judg- 
ments can been forced by application to the civil 
court, which would, as a matter of course, give 
effect to them. And it is believed that In no case 
would the civil court entertain an appeal from 
a judgment of an ecclesiastical court on a ques- 
tion of doctrine, or enter on an examination of 
the soundness of such a judgment before enforc- 
ing its civil consequences ; or, when a case is 
clearly within the province of the Church courts, 
interfere upon an allegation that the forms of 
ecclesiastical procedure had not been observed. 

At the same time it is allowed that cases 
might trifle of such flagmnt departure from the 



" form and purity of worship" established by the 
Act of 1707 as might be held to constitute a vio- 
lation of the provisions of that Act, and conse- 
quently to justify on the failure to obtain redress 
from the General Assembly, an appeal to the 
civil court. 

In Russia complaints against eccle8iaf>tics are 
brought in the first place to the bishop. His pre- 
liminary decision is examined by his Consisto- 
rial Court, which constitutes a Court of First 
Instance, and their decision, together wiMi the 
opinion of the minority of the court, if the court 
is not unanimous, in submitted to the bishop for 
confirmation. The consistorial courts consist of 
three to five ecclesiastics appointed by the 
Holy Synod with a staff of lay officials. 

The consistorial courts appear to have com^ 
plete and independent jurisdiction over the cases 
which fall within their cognizance. Their pun- 
ishments " partake more of a moral character." 
Contumacy against their decisions is visited by 
temporary suspension or consignment to a mon- 
astery until repentance. 

If a priest has been sentenced to deprivation 
he can appeal either to the Consistorial Court 
which decided the case or directly to the Holy 
Synod. A sentence of degradation from the 
ministry requires to be confirmed by the Synod. 
The Holy Synod has supreme authority, 
under the Czar, over all ecclesiastical affidrs. 
It was constituted in 1721 by Peter the 
Great to exercise the authority and enjoy the 
privileges before vested in the patriarch. The 
language of the Emperor's edict is as follows : — 
<< We appoint a Spiritual College, t. «., a Spiritual 
Syndical Administration, which is authorized to 
rectify according to the regulation here follow- 
ing, all spiritual affairs throughbut the Russian 
Church. And we require all our faithful subjects 
of every rank and condition, spiritual and tem- 
poral, to account this administration powerful 
and authoritative. • • • • • ^^ 
constitute members of this Spiritual College, as 
is here specified, one president^ two vice-presi- 
dents, four counsellors, four assessors. The 
number of members has been since varied. It 
was fixed at six in 1763, and at seven in 1818 
with " power to add to their number.** 

The judgment, when finally pronounced, is 
c«trried into execution by the Consistorial 
Court. 

The peculiarity of the Russian system lies in 
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the exceptional poeition of the Cket, who is 
personally supreme over all ciyil and eccle- 
siastical procedure. The members of the Holy 
Synod are chosen and appointed by him, and 
his relation to it does not appear to be defined 
by any legal instrument. The Czar exercises, 
in some cases directly, powers which properly 
belong to an ecclesiastical tribunal, but generally 
he acts through the synod. " In the synod he 
is represented by a high official (Chief 
Procurator), who has a negative on all its 
resolutions till laid before the Emperor," and 
this officer, tbough he has theoretically no voice 
in the deliberations of the synod and no vote, 
practically exercises a powerful influence upon 
its decisions. The synod cannot in fact give 
effect to any of its decisions without the Emp- 
eror's consent, given through his representative. 

The extent and character of the Imperial 
interference with the wishes of the synod at 
any time might, no doubt, be determined in 
some degree by public opinion within the 
Russian Empire, and iA grave cases by the 
expressed or expected judgment of the four 
eastern patriarchs: but in the empire itself 
there is no constitutional check on such an 
exercise of the Cisar's personal authority as 
that by which Peter the Great abolished the 
patriarchal power in Russia. The indefinite 
relation of the ecclesiastical to the Imperial 
power, determined only by general expressions 
of respect for early precedents, corresponds 
with the peculiar circumstances of the nation. 
The Czar is necessarily unwilling to limit his 
own authority, and the synod may shrink from 
the danger of being formally forced to accept a 
position inconsistent with spiritual freedom. 

In the older provinces of the Kingdom of 
Prussia the eight provincial Consistories, each 
consisting partly of legal members from 6 to 14 
in number, with a legal president, form Courts of 
First Instance. If the charge be one of false 
doctrine, the members of the Provincial 
Synodal Committee, a body of ecclesiastics and 
laymen, freely elected from the Synods of each 
province for three years, are joined to the 
Consistory with equal rights of voting. 

An appeal from the judgment of the Con- 
sistory lies to the Evangelical Supreme Council, 
a mixed body of ecclesiastics and laymen, by 
which the final decision is given. 

There is no appeal from the Ecclesiastical 



Court to a Civil Court ; bat in certain caief 
it is permitted, under the name of appeal, to ad- 
dress a remonstrance on account of misnM d 
ecclesiastical authority to a Civil Court, tikc 
Royal Tribunal for Ecclesiastical Affiuis. Thi& 
court has either to reject the appeal or else to 
cancel the disputed sentence of the ecclesiss- 
tical authorities. It has no right to give a 
decision of the case itself^ or to issue a separate 
disciplinary sentence. 

In France the discipline of those clergy of 
the Roman Catholic church who have a per- 
manent position depends almost entirely upoa 
their voluntary and loyal obedience to thdi 
spiritual rulers. The Church possesses do 
coercive jurisdiction, and there is no external 
power to execute a sentence given by an Ec- 
clesiastical Court against a priest. One article 
only of the penal code may be applied, which 
punishes the individual who wears a costume 
which he has no right to wear. This article his 
often been enforced on priests who have been 
forbidden by the ecclesiastical tribunal to wear 
the habit of priest. 

The priest in charge of the churches of the 

chief places in the " canton " (6gliaes canton- 

nales) have alone a fixed tenure, and are aloae 

legally styled cur^s. All the other clergy hold 

their charges absolutely at the will of the 
bishops, who have, however, to inform the Got- 
emment of the changes which they make in 
their dioceses by the appointment or the re- 
moval of clergy. 

The cases in which the civil courts can inter- 
fere in ecclesiastical matters in" France, under 
the present laws, are more numerous than is 
commonly supposed. In addition to cuei 
which fall under the appel eamms fabm^ the 
articles 199 sqq. of the Penal Code are capable 
of severe application against the clergy, bat 
they appear to be commonly disregarded in 
some particulars with impunity, though it is 
said that convictions occur almost every year 
for breaches of the code. The synods and con- 
sistories of other religious bodies in France are 
composed of clerical and lay members in geneial 
chosen by themselves ; but in the .case of the 
General Consistory of the Lutheran Church, the 
president and two ecclesiastical members are 
named by the Government These synods ap- 
pear to have complete control over the intemal 
discipline and administration of the bodies 
which they represent, but aU their decisions, 
of whatever kind, are submitted to the appro- 
bation of the (Government; nor can they meet 
without the permission of the civU authorities. 
The duration of the sessions of the general 
c^nods is limited to six days. 
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EXTRADITION, 

We notice bj a case mentioned in an Ameri- 
can coutemporary. State ▼. Vanderpooly Weekly 
Uw Bulletin, Ohio, vol. 10, p. 170, that a 
point of some interest has been decided 
by the Supreme Court of Ohio. Under the 
treaty of 1842 between the United States 
and Great Britain, certain prisoners were 
extradited from Canada and taken to Butler 
county, Ohio> for trial. They were there con- 
Ticted and sent to the Penitentiary for the 
crime for which they had been surrendered. 
While seiring out their sentences they were 
indicted in Belmont county for forgery com- 
mitted prior to their extradition. Forgery is 
an extraditable offence under the treaty ; but 
the Court held that as the prisoners had not 
been extradited for that crime they could not 
be tried for it in Belmont county until they had 
serred out their sentence on the charge for 
which they had been surrendered by Canada, 
and had had a reasonable time to leave the 
State. 

MISUSE OF TITLES, 

In connection with the subject adverted to 
on p. 66 of this volume, as to the common 
misuse of titles, the following extract from an 
article by Mr. Freeman in the current number 
of Lonffman^s Magazine^ is not without interest 
and pertinence on this side of the Atlantic :— 

'< It is indeed a strange result of lessening 
the number of cathedrals and collegiate halls 
that) ever since that change, the land has 
swarmed with canons as it never did in any 
earlier age. The capitular members of the new 
foundations used to be called prebendaries; 
but nobody talked of 'Prebendary A.'; they 
were satisfied to be <Mr.' or <Dr.', as might 
happen. Now their style is * Canon, ' and every- 
one of them is called < Canon' this or that. A 
witty canon of St. Paul's, a learned prebendary 
of St. Peter's, would have thought it strange to 
be called ' Canon Smith ' and < Prebendary 
Milman ' ; their successors are all < Canon ' this 
and that. But it is only now and then that 



(Canon A. and B.', whom we stumble upon 
daily, hold any such historic post as those held 
by a Pusey, a Milman, or a Sydney Smith. 
Such a canon is fu more likely to be a brand 
new creation of the nineteenth century, an 
honorary canon of Manchester or Liverpool. 
Nay, minor canons and priests, vicars, if they 
do not call themselves < Canon B.,' are some- 
times well pleased if anybody else will call 
them so. The disease has even spread to an 
ancient and highly honourable class, the pre- 
bendaries or non-residentiary canons of the old 
foundations. They cannot be left behind all 
the rest, and they, too, figure sometimes as 
(Canon A.,' sometimes as 'Prebendary B. ' 
Some of them, perhaps deserve the nickname. 
I have heard an old-foundation prebendary 
speak of himself on a public platform as an 
< honorary canon. ' The climax of all is when 
not a simple canon, but a dignitary of some 
ancient Church, say a precentor of Lincoln or a 
chancellor of Lichfield, stoops to be spoken of 
in the ruck, like the last honorary canon from 
Newcastle. * * A layman who has no ambition 
to proclaim at every moment of his life either 
that he holds some local office, or that some 
honorary compliment has been paid to him, 
finds it hard to enter into the fancy for being 
called 'canon,' especially when the man so 
called is not a full and real canon, but only 
some kind of a canon with a difference. But it 
is clear that the title is very dear to the clerical 
mind, dear, above all, to the minds of honorary 
canons. I heard one of their clerical brethren 
the other day — not, to be sure, a canon himself 
—speak somewhat scornfully of some who 
' love to be called of men, Canon, canon.* " 



LORD COLERIDOES VISIT, 

The visit of the Lord Chief Justice of Eng- 
land to this continent has been the occasion of 
considerable comment, pertinent and otherwise. 
His Lordship accepted an invitation firom the 
New York State Bar Association, and, wisely 
or unwisely, left himself in the hands of his 
hosts as to the disposition to be made of him 
during the time fixed for his stay. Our own 
Impression is that this was rather unadvisedly 
done, for his Lordship might have refiected 
that busy professional men cannot afford to 
devote six weeks of valuable time to the enter- 
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tainment of a gnest, even bo distinguished as 
Lord Coleridge, and that idle or unemployed 
professional men are not the safest escort for a 
Chief Justice. Lord Coleridge, however, with- 
out any fear of wearing out his welcome, left 
himself at the disposition of his hosts for a six 
weeks' visit. The latter, avee grande eonnaistanee 
de eaustf proceeded to map out a programme 
which, some weeks before his Lordship touched 
these shores, we ventured to characterize as 
rather extensive (p. 249). The programme 
embraced a visit to all the principal cities in 
Canada. But it is well known now that the 
Chief Justice haa not crossed, and is not likely 
to cross the border. While he has devoted days 
to places like Portland and Albany, and while 
he endures philosophically long journeys like 
that from Boston to Chicago, the old historic 
cities of Quebec and Montreal remain unvisited, 
in spite of the announcement which mapped out 
a Canadian tour for his Lordship. It is not for 
Canadians to complain of this. The visit, as 
we have said, was to New York hosts, and his 
Lordship might very properly choose his own 
time and opportunity for visiting the great and 
growing Dominion which is now attracting so 
large a share of the world's attention. But at 
all events the people of Canada cannot accuse 
themselves of being over-forward in pressing 
their courtesies upon his Lordship. If the in- 
vitation was given it was in consequence of a 
very plain suggestion. We take the letter sent 
to Toronto by Mr. E. F. Shepard, chairman of 
the committee of arrangements, as a proof. 
He wi'ites: 

" We coiii^idcr it our pleasing duty to acquaint you 
with these facta in order that you might have the oppor- 
tunity qf extending to Lord Coleridge any civil itiee which 
you, may desire. 

** We understand that there will accompany him to 
this country his son; as his secretary, and Sir Jivmes 
Hannen and Charles Russell, Esq., M.P. for Dundalk, 
Ireland, but whether they will be with his Lordship in 
Canada we cannot now say, and it is i)robabIe that but 
one or two of our committee will accompany his Lord- 
ship in Canada. 

" As he has left in our hands the arrangement of his 
appointments and acceptances we ithould be very much 
obliged if you should tender him any courtesies by having 
such invitations sent to us for his Lordship and party. 
We are very much gratified at the interest which his 
visit is exciting, and hope that it may bo the occasion 
for expressing and increasing the good-will which has 
so long and happily obtained between the two great 
flngUsh-speakiixg nations of the earth." 



Where the &ult lies for the &cttfaatBit£i 
Toronto and other Canadian cities had takai 
some pains to prepare for his Lordship, an ex- 
cuse was sent for non-attendance, we do not 
pretend to say. We attach no importance to 
current reports, to the e£fect that Canadian in- 
vitations were ignored because Canadian rail- 
ways refused to " dead head " his LordshipV 
party. We cannot believe that his Lordship s 
entertainers would place themselves or their 
guest in such a finlse position, for English gentle- 
men who may be invited from London to the 
country or elsewhere, whether it be in Englacd, 
Ireland, or Scotland, do not expect a tree passoo 
the railways from any one. We hope that Can- 
ada may yet have the honor of a visit firom the 
Chief Justice on a fitting occasion in the near 
future. In the meantime we can only admire 
the enthusiasm which our American cGCfic^ 
have developed in his reception, — even the 
serious professional journals feeling the breatli 
of excitement, the Albany Law Journal printing 
the names of those who sat down at a private 
dinner with his Lordship, while tiie Cib»^' 
Legal Newi rivals village newspapers by repro- 
ducing the entire bill of fiure. 



THE LANGDAOE Of THE CODS. 

To the Editor of the Legal News : 

Having been occupied at College with the 
study of English, my attention has been natcr- 
ally attracted, since engaging in law, to peculi- 
arities in the composition of legal works ; and 
considering that the professional jurist does not 
pretend or need to be a litterateur, and consider- 
ing furthermore the bareness and unmi£take- 
ableness which is generally the quality in thei' 
expressions to which every other quality most 
if necessary, be sacrificed, the correct style of 
leading authorities strikes me as evidence cf 
a high artistic level in the profession. Our 
Code, however, especially the English version, 
is not all of this level, nor does some of it foJnl 
very perfectly even the requisites of bare legal 
style. For example, a conspicuous fiiult \& the 
use of several different terms to expres6one 
thing — a want of homogeneity of expression 
throughout««8 in the phrases :— 

1. *< labor, trade, or business " (1891), 
« mercantile, mechanical or manuftctnring 
busineaB'' (1871), 
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" tmde, manufacture, or other buBiaesB of 
a commercial nature" (1863), 

<^ trading, manufacturing or mechanical 
purposes'' (1834). 
And compare 387 : << financial, commercial and 
manufacturing companies." 

2. "deemed" (1), eentSt, 
« deemed " (2), riputSa, 
"held-* (774), r<pW.?*, 

« considered " (380), eeiuis^ 
reputed. 

3. " are construed " (8), a^inierpr^tent et 

i^apprScientj 
« interpreted " (12), interpr^tSe. 

4. « General partnernhips " (1864-6), SwiiiUa 

en nom coUectif. 

In 1870 the introduction of " general " in its 
remacular signification causes aoci^Ua en n. c, 
afterwards to be rendered »* partnerships under 
a collective name.*' 

5. « Law costs and the expenses incurred, etc. 

(2009). 
" Law costs and aU expenses incurred, etc. 
(1994). 

6. « held » (2036), poesMt, 

" possessed " (2036), poeaSdaii. 

7. " . . Such other clauses and announcements 

as the parties may agree upon '' (2492). 
" . . Such other announcements and con- 
ditions as the parties may lawfully agree 
upon " (2669 & 2587), a better form. 

8. « arrangement » (2610), alipulatian. 
" stipulations '* (786), atiptdationa. 

Another foult in the Code is ambiguity : 

1. *< Gifts by contract of marriage are subject 

to this revocation, and so are remunera- 
tory or onerous gifts," etc., (813). 

2. « The obligation to return the gifts and 

legacies made during the marriage, 
either to the consort who is entitled to 
succeed, or to the other consort alone," 
etc., (717). 

3. " The ship's warlike stores and provisions," 

(2566). See fr. ^ Lee muniiione de guerre^ 
lee prauieione du h&timent , . " 
Prolixity likewise occurs : — 

1. The words ** general and special " before 

« partners" are useless in 1875, §3. 

2. <* For nine years or for a shorter term " are 

useless in 1300, cf. 1299. 

3. 8o are " by their ascendants or other rela- 

tions, or by strangers " in 829. 



4. The lengthy terminal clause of 1275 could 
be replaced by << unless the contract 
otherwise stipulates." 

The French idiom has led our own version 
into some defective phrases : — 

1. "Moveable effects" (398) in place of 

« moveable property," or " moveable 
things," the phrases defined in 397. 

2. " Owing to the favor of marriage^^ (820). 

Compare " the favor given to contracts 
of marriage" in 772. 

3. << Married women" for the briefer and 

more characteristic " wives." 

4. " . . The moveable property and the 

enjoyment of the immoveables possess- 
ed by the partners at the date of the 
contract are also included ; but the im- 
moveables themselves are not included,^ 
where " but not the immoveables them- 
selves," would be better. 

5. The prolixity « general and special" in 

1876, §3. 

6. The awkwardness of using " general " in 

1870. 

The sound might often be improved by such 
changes as *. — 

1. Altering << if at the time at which they are 

made they do not confer an indirect 
advantage (721) to "if they confer no 
indirect advantage at the time of 
making ;" 

2. Finding some other word for one of the 

» accordiugs" in 733 ; 

3. Writing " natural death " for death," 1892, 

§5, taken in conjunction with §6. 

The objectionable consequences of not using 
one uniform phrase throughout for the same 
thing, appear in places : — 

1. "of sound mind," is omitted among the 

requisites of the witnesses to authentic 
wills in 844, while contained in 1208. 

2. " Extraordinary expenses incurred," 2662, 

is <' extraordinary expenses neeeeaarily 
incurred " in 2527. 

A few of the above defects, it is true, concern 
only one's literaiy satisfaction in reading the 
Code, but the others have a great deal to do 
with its sense. I enumerate the less with the 
more important, because, belonging to one'as- 
pect, they ought to be reformed together, which 
I hope some day will be done. L. 
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NOTES OF CASES. 

COURT OF REVIEW. 

Montreal, September 29, 1863. 
Before Tobramoi, Raimtilli and Jbtt^, J J. 
Walters y. Mahan et al. 

Nie^oHabU inttrumeni — Pleading — Proqf tncttm- 

betU on holder. v 

It is not incumbent on the person producing a bill 
or note to prove eonsideraiionf if the instru' 
meni contains the words "value received," 
unless fraud be aUegtd and proved by the 
defendant. 

ToRRAMCE, J. This was an action on a promis- 
sory note against maker and indorser for 
value received. The plea denied the receipt of 
value, and alleged forgery of the signature of 
the maker. The plea was maintained. I find 
that the signature of the maker Forget, vas 
made by a cross and duly witnessed by the 
witness Bonin. There is no proof of value 
by the holder, and if fraud had been alleged 
and proved by Forget, it would have been 
incumbent upon the plaintifT to prove con- 
sideration, on the authority of Lord Campbell 
in litch V. Jones, 5 B. & Ellis, 245. Failing 
such allegation and proof, plaintiff is entitled to 
recover. 

As the case is put before us, the plaintiff is 
presumed to have given value ; — C. 0. 2285, and 
being in good faith, and an innocent holder, 
Forget should suffer and not he. 

jETTfi, J., dissented. 

Judgment reversed. 

Maenuuter, Hutchinson j* Weir for plaintiff. 
Mercier, BeausoUil j* Martineau for Forget. 



COURT OF REVIEW. 

MoNTBHAL, September 29, 1883. 

Brfore Torrance, Rainville, Mathibu, J J. 

Tbudbl v. Strong. 

Procedure — Requite Civile, 

Where the Court had fronted leave to defendant, 
qfter foreclosure, to file a plea, but the plea was 
not produced, and the plaintiff made his proof 
expaiU and obtained Judgment, held^ that the 



requite civile mAsequently presented fty d^fwi- 
ant was proper^ dismissed, noiwithiandi^ 
the affidavit of his eounael aUegimg that tkm 
was an agreement beiioeen him and the pl-ii^ 
tiffs aUomey thai the caee should net bepn- 
ceeded with, 

Torrance, J. This was the merits of & judg- 
ment rendered in the District of Terreboniie 
on the 23rd June last, dismissing a requete einU 
presented by the defendant. The re^-u 
alleged that the judgment in favor of pIilDtitT, 
rendered on the 24 th March, had been oUained 
by fraud and surprise. The procedure preced- 
ing the judgment was as follows : — The action 
was returned on the 20th January. On the 
21st February the defendant was foreclos?c<i 
from pleading. On the 24th Febrnary the 
plaintiff inscribed for proof exparte on the 20th 
March. On the 20th March, the defendant 
made a motion to be allowed to file the plea 
herein. It was granted on payment of certain 
costs. The plea was not produced. On the 
following day, the 21st, the plaintiff made hl^ 
proof in the absence of the defendant, and then 
inscribed for hearing on the 24th March, 
serving the inscription at the office of the pro- 
thonotary in the absence of any other domicile 
of the defendant at Ste. Scholastique. There l< 
no evidence in support of the requite excepting 
the procedure and the affidavit of the attornej 
of the defendant. He swears that there was an 
agreement between him and the attorney of tbe 
plaintiff that the case should not be proc€«de<i 
with, and the petition further says that after 
the judgment allowing the plea to be filed, tlie 
plaintiff could not proceed without putting th? 
defendant en demeure to produce his plea. 
There is no evidence of the entente between the 
attorneys apart from the affidavit, and the pl^ 
had not been produced as implied by the 
motion. The Court below dismissed the peti- 
tion as without proo^ it had the parties before 
it from day to day, it allowed defiendant to pro- 
duce his plea instanter without delaying plain- 
tiff. He did not avail himself of the permission. 
Plaintiff proceeded, and the Court here coafinns 

the judgment. 

Judgment confirmed. 

Paqnuelo i St. Jean for petitioner. 
Prevost ^ Turgeon for plaintiff. 
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SUPERIOR COURT. 

MoNTRSAL, September 29, 1883. 

Effort Rainyillk, J. 

Ex parte Hooan, and Thb Reoordeb of Montbbal. 

FrohibiHan — Recorder — Quebec Lieetue Law. 

Toe Sv^eriof Court wiU not irUeifire by writ qf 

prohibition to prevent the Recorder of Montreal 

from hearing and deciding upon a complaint 

againet petitioner in a matter roithin the jurie^ 

diction <^ the Recorder, 

In a proceeding againet the petitioner before the 
Recorder^ under the Quebec Licenee LaWf the 
revocation qf petitioner's lieenee as hotel-keeper 
was asked Jor. Held, that even if the license 
law did not sustain the demand Jor revocation 
of license, the Recorder nevertheless had juris- 
diction to try the case^ and the de/end:'nfs 
remedy was by certiorari. 

The petitioner alleged in support of his peti- 
tion for a writ of prohibition : — << That the City 
of Montreal, in its capacity of a body corporate, 
has caused to be issued out of the Recorder's 
Court of the City of Montreal a summons ad- 
dressed to your petitioner and against him, 
whereby the City of Montreal complains that 
jour Petitioner on Sunday, 12th August lamt 
past, did neglect to keep closed the bar of a 
certain inn then kept by him on the line of St. 
James street in the said city, Sunday being a 
time when the sale of intoxicating liquors is 
prohibited, contrary to the provisions of the 
Quebec License law of 1878, in such case made 
and provided, whereby and by force of the said 
law the said Petitioner had (as the said com- 
plaint alleges) become liable to pay a fine of not 
less than $30 nor more than $75, and the said 
complainant then and there and thereby prayed 
for judgment in the premises, and that the said 
P<;titioner be condemned to pay a fine of not 
less than $30 nor more than $75 for the said 
ofifence, and further that the certificate by virtue 
of which the said Henry Hogan, your petitioner, 
obtained his license be revoked, &c. 

« That the said Court in issuing the said writ 
of summons, exceeded its jurisdiction, for the 
following amongst other reasons : 

1st. Because the Legislature of the Province 
of Quebec had no power or authority to pass the 
said Act intituled the Quebec License law of 
1878, and the wme is by its provisions and 



more especially in respect of the provisions res- 
pecting the days whereon the trade and com- 
merce in intoxicating liquors may lawfully be 
carried on, is ultra vires and uncoDstitutional ; 

2. Because the City of Montreal had no au- 
thority to institute the said prosecution and to 
pray or ask the said Court to cancel the certifi- 
cate of your Petitioner in the premises, nor has 
the said Court jurisdiction to cancel the same ; 

3. Because the provisions of the Quebec Li- 
cense law of 1878 respecting the periods when 
bars shall be kept closed (Sect 92) has been 
repealed as your petitioner is advised ; 

4. Because your petitioner has already been 
convicted, to wit, on the 6th day of August last 
past for the same offence as that complained of 
in the said summons, to wit, of having his bar, 
in the said house on said street, open at a time 
when the sale of intoxicating liquors was pro- 
hibited, although said off^ence so complained of 
was on a date anterior to the said 1 2th of August, 
and that if the said Court were to punish your 
petitioner for the ofifence charged in the sum- 
mons issued against him as hereinbefore firstly 
set forth, your petitioner would be condemned 
more than once for the same ofifence ; 

5. Because the Act of the Legislature of this 
Province, 45 Victoria, chapter 9, is unconstitu- 
tional and ultra vires of the said legislature in 
so iar as it affects the trade and commerce in 
intoxicating liquors, by declaring days whereon 
the one may not be sold, and forbidding owners 
or lessees or occupants of houses from free use 
of their said houses or of certain rooms in them, 
and fiirther in declaring the not keeping of the 
bar in taverns and restaurants closed during 
certain hours and periods therein indicated, an 
" offence." 

<< That the said Recorder's Court in issuing 
the said summons and in causing the same to 
be served upon your petitioner, and in allowing 
the same to be returned into it, and in all the 
proceedings held and taken respecting the same, 
has acted in excess of its jurisdiction ; 

** That your petitioner has filed a plea to the 
said summons, alleging the unconstitutionality 
of the aforesaid several acts in so tar as the com- 
plaint against him is concerned, and the various 
excesses of jurisdiction had and committed by 
the said Recorder's Court ; 

** That your petitioner is credibly informed 
that the Recorder of the City of Montreal, befbre 
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the said snmmonB iMued, positively declared his 
intention to cancel the certificate of any person 
or persons holding such, and foundgnilty of any 
contravention of the provisions of the Qaebec 
License law of 1878 ; 

<< That your petitioner feels tbat for the reasons 
aforesaid, justice will not be done him before 
the said Court, inasmuch as the said Becorder 
has in efifect by his said declaration prejudged 
the question of constitutionality of the said 
several statutes, without your petitioner having 
been afforded an opportunity of being heard ; 

<< That without the benefit of a writ of prohi- 
bition addressed to the said Recorder's Court of 
the City of Montreal, ordering the said Court 
not to proceed further with the hearing of the 
said case, and further ordering the said writ of 
summons and complaint with all the proceedings 
had and taken thereon to be returned before the 
Superior Court for Lower Canada in the city and 
district of Montreal on such day as in the said 
writ shall be fixed, your petitioner will sustain 
damage, kc." 

The ju.dgment of the Court is in the following 
terms : — 

« Apr^s avoir entendu les parties par leurs 
avocats respectifis sur la requite pour bref de 
prohibition produite par le requ6rant le 18 de 
sept«mbre courant, avoir examine la proc6dure 
et d^lib6r6 ; 

« Attendu que le requ6rant all6gue qu*il a 6te 
poursuivi devant la Cour du Recorder pour la 
cit6 de Montreal, pour avoir vendu de la liqueur 
enivrante un dimanche, le 12 aodt dernier ; 

« Attendu qu'il alldgue que la dite cite de 
Montreal conclut k ce qu'il soit condamn6 k 
I'amende, et que le certificat en vertu duquel il 
a obtenu sa licence soit r6voquS ; 

<< Attendu que ledit requ6rant soumet que la 
dite Cour du Recorder n'a pas juridiction pour 
adjuger sur la dite plainte, et demande T^mana- 
tion d'un bref de prohibition enjoignant au Re- 
corder de suspendre ses proc6de8 sur la dite 
plainte ; 

" Attendu que le requ6rant a soumis, comme 
proposition legale, que la dite Cour du Recorder 
n'a pas juridiction pour casser le certificat de 
licence du requ6rant ; 

" Considcrant que par Tacte des licences de 
1878, section 92, la prohibition de vendre le 
dimanche ne s'applique qu'auz tavemes, au- 



berges, restaurants de tavemes dans les mines 
d'or; 

^ Considerant que par la section 102 dndit 
acte, toute condamnation pour contravention a 
la dite loi pent entrainer la revocation da certi- 
ficat en vertu duquel la licence a ete obtenne ; 

*< Consid6rant que par Pacte 42 43 Yictoria, 
chapitre 4, il est d^fendu h. toute personne de 
vendre de la liqueur enivrante le dimanche ; 

^ Considcrant que par le statut 45 Victoria, 
chap. 9, la section 92 de I'acte de 1878 est abro- 
gCe, et qu'une autre loi lui est substituee, par 
laquelle il est dCfendu de vendre de la boisson 
le dimanche dans aucune aubeige ou restauraDt 
dans quelqu'cndroit que ce soit dans cette pro- 
vince ; 

<< Consid6rant que la seule question legale u 
decider estde savoir si la pCnalitC edictee par la 
dite section 102 de I'acte de 1878, qui doDoe 
pouvoir de rCvoquer le certificat de licence pour 
contravention & la dite loi, s'applique ^ la con. 
travention k une disposition foite par on statut 
subsequent ; 

<< Considemnt qu'en supposant que les dlspo- 
sitionsdela dite section 102 ne s'appliqueiaient 
pas k la contravention dont so plaint la cite de 
Montreal, la dite Cour du Recorder n'en aurait 
pas moins juridiction pour entendre et decider 
de la plainte en question ; que le fiutque la dite 
cit6 de Montreal demanderait trop en deman- 
dant la revocation du certificat de licence dn 
requdrant n'empSche pas la dite Cour du Recor- 
der d'avoir juridiction, et que, dans le cas oil la 
dite Cour du Recorder revoquerait !e dit certi- 
ficat contrairement k la loi, il restenut au reque- 
rant h, se pourvoir par bref de certiorari ; 

*' Renvoie, en consequence, la dite requite 
pour bref de prohibition avec d^pens." 

Churchy ChapUaUf Hall ^ Atwater for peti- 
tioner. 

R. Roy, Q. C, for respondent. 



ENOLISH niOH COURT OF JUSTICE, 
PROBATE DIVISION. 

January 30, 1883. 

Sturton v. Whkllock. 

Eraturet in Will qfter execution by Tettator, 

Where eratures in a will are found afier the death 
of a teetator, the court can hear evidence to »koK 
under what drcumttancet they were made, and 
on proof of their having been made after the 
execution of the mil, iruty order the origind 
worde to be restored. 



17HB LBGAL news. 



319 



The plaintiff 08 sole acting executor propound- 
ed the last will, dated the 8th of May, 1874, of 
John Payne, late of Sleaford, in the comity of 
Lincoln, who died on the 13th of April, 1882. 

On the 18th of July, 1882, an application 
had been made to the court on motion, on be- 
half of the plaintiff, for probate, this having 
been refoaed in the registiy in common form, 
owing to certain erasures in the will, which 
were not initialed, or in any way authenticated 
hy the testator. Over these erasures the word 
" five" had been written in every instance which 
occurred in the gifts or limitations in fiivor of 
the testator's grandchildren, and referred to the 
age at which their shares in certain trust legacies 
and the residue of his estate should become 
payable, the word " five'* bo appearing on the 
erasures being immediately preceded by the 
word twenty, which did not appear on any 
erasure. The word »<five" so written on the 
erasures, filled the place of a word scratched out 
and rendered wholly illegible. 

When the motion for probate had come be- 
fore the judge, he had held that the question of 
the erasures could not be disposed of by him in 
a summary way without the consent of all par- 
ties interested, and that fiuling such consent 
the will must be ^opounded. It having proved 
unpracticable to obtain that consent, this action 
had been commenced on 22d of July, 1882. 
The statement of claim which alleged the due 
execution of the will was delivered on the 9th 
of August, and no statement of defence had been 
filed by any of the defendants, but all parties 
interested under the will in the erasures had 
heen cited and had entered an appearance. 
They were all willing that probate should be 
granted in the form prayed for by the plaintiff. 

It was proved in evidence, that when giving 
instructions for his will the testator had express- 
ed his wish to be that the requests to his 
gnmdchildren should not take effect until the 
latter were twenty-five years of age ; that the 
solicitor, who had prepared the will for him, 
had explained to him that such bequests would 
he void as being made to come into operation 
more than twenty-one years beyond the lives of 
petsons living at the time of the execution of 
the will, and that the testator had thereupon 
directed the insertion of the words twenty-one 
hi all sack cases. It was farther proved in evi- 
dence that the willf as drafted and engrossed, 



had had the words twenty-one inserted wherever 
the word five had been substituted for one in the 
instrument as tound on the death of the testator, 
and one of the attesting witnesses swore, that to 
the best of his belief, no erasure had been made 
in the will previously to the date of its execu- 
tion. 

Inderunekf Q. C. (with him Bayford)^ for plain- 
tiff, asked the court to presume that the erasures 
had been made and the world <'five" inserted 
after the execution of the will, and to direct 
that probate should be granted with the word 
" one " inserted instead of << five " wherever the 
erasures had been made. The best information 
as to the document before its execution was 
that the words << twenty-one *' had been written 
in it. The presumption would be that the 
testator had made the erasures alter executing 
it, even if the evidence did not warrant such 
presumption. In the Oooeb t^MeCabe, L. Bep. 3 
P. & D. 94. 

DundM Oardiner and «/. W, Evans, for defen- 
dants and parties cited, contended that the 
word "twenty " only should stand. 

The Prisidxnt (Sir James Hannen) : — I have 
no doubt from the evidence that what was 
originally written was "twenty-one;" that is, 
that when the will left the solicitor's office it 
contained those words. The question is 
^ether the ordinary presumption arises that 
the erasures were made afterward ? I arrive at 
the conclusion that I ought to act on the pre- 
sumption that the testator made the alteration 
after the will had been executed. If the word 
"five^only were struck out, leaving the "twenty," 
I might do that which in the cases of some of 
the bequests the deceased had never intended. 
In this case I need not merely strike out the 
erasures. The case of In the Ooode of McCahe, 
ubi mp.f is, in my opinion, applicable. If the 
testator made the alterations after he had exe- 
cuted his will, he must have done so under the 
impression that he had the power, for if he had 
known that he had not, he would not have 
done it. The extrinsic evidence satisfies me 
that the original words were " twenty-one, " and 
I therefore allow the word " one " to be restor- 
ed, and grant probate of the will in that form. 
— 48 L.T.Bep. (N.S.) 237. 
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RECENT ENGLISH DECISIONS. 

Slander by remarks of member at elub meeting — 
Remote damage, — A statement of claim alleged 
that plaintiff had been a candidate for mem- 
bership of a club, and had been rejected on 
ballot , that defendant was a member of the 
club : that after the ballot a meeting of the 
clab was called to consider a proposed alter- 
ation of the rules regulating election of mem- 
bers ; that with a view to retain the existing 
regulations and secure plaintiff's exclusion, 
defendant falsely and niialiciously spoke and 
published of plaintiff certain words (the words 
set out were defamatory, but not actionable 
per m) ; that << by reason of the said defamatory 
publications, the defendant induced or contrib- 
uted to inducing a majority of the members of 
the club to retain the regulations under which 
the plaintiff had been rejected, and thereby 
prevented the plaintiff from again seeking to be 
elected to the club \ the plaintiff thus lost the 
advantage which he would have derived from 
again becoming a candidate with the chance of 
being elected." Held (reversing the judgment 
of Field, J.), that there was no sufficient 
allegation of special damage, resulting from 
the speaking of the words complained of, to 
constitute a cause of action, and that the damage 
which was alleged was too remote, and de- 
fendant was entitled to judgment on demurrer 
to the statement of claim. Oonrt of Appeal, 
March 19, 1883. Chamberlain v. Boyd, Opinion 
by Lord Coleridge, 0. J., and Brett and fiowen, 
L. JJ. (48 L. T. Bep. [N. S.] 328). 

LmUaUon — Newpramiee^'^n an action claim- 
ing an account against the defendant, where 
the defendant had pleaded the Statute of 
Limitations, the plaintiff put in evidenoe a 
letter to him from the defendant, frritten with- 
in six years before action brought, containing 
the following passage referring to the debt in 
question : '<I thank you for your very kind 
intention to give up the rent of Tyn-y-Ourwydd 
next Christmas ; but I am happy to say at that 
time both principal and interest will have been 
paid in full.'' HeU a sufficient acknowledg- 
ment from which to imply an unconditional 
promise to pay. Chan. Div., April 9, 1883. 
Oreen v. Humphreys, Opinion by Pollock, B. 
(48 L. T. Bep. [N. 8.] 479). 



RECENT UNITED STATES DECISIOKS. 

Promieeory Note — Consideration — Oriminal eon- 
versaHon, — It is a good defence to a suit on t 
note given in settlement of damages claimed 
for criminal intimacy with the wife of the payee, 
that as a part of the settlement the parties 
agreed in writing that the note should be void 
if the payee should ever speak of rach intimacy, 
and that he had broken his agreement The 
court said : <* There is no rule of public policy 
which forbids such a contract for silence to 
long as it is not in contemplation to conceal 
and prevent the punishment of a crime. It 
does not appear, and will not be presumed, thtt 
in this instance a crime had been committed; 
nor but that, if there had, its punishment had 
been barred by lapse of time before the agree- 
ment was made. The public monds frill sorely 
not suffer by the suppressing of such scandaLi) 
and if the individuals concerned see fit to pat 
their settlements and contracts on each a baas 
they may do so, and must be held to the legal 
consequences." —Wells v. StUton, 86 Ind 70. 



GENERAL NOTES. 

A curioiu forgery has oooaBioSM mnob eicitemeot 
amomr antiquariaiia and Hebrew acholaxa. QneSia- 
pir»» a dealer in antiquarian treasnres, produced an 
apparently anoient maniucript poipoituv to eontaifi 
a portion of the Pentateach, with variations from the 
aooepted version. The forgery was cleverly exeeated, 
and pniiled a good many people who were not ineap- 
able jadges. Mr. Glermont-Gannean, however, btf 
prononneed the mannacrlpt to be a forgery, and aur- 
gesta that the forger used for hia purpose a part of the 
akin cut from the margin of what are known as ryior 
gogue rolls. Mr. Shaplra is said to keep a large eori- 
osity shop in Jenualem, and his refusal topeimitA 
close examination of the thread, etc.» by the expert vte 
somewhat sospicioas. 

Some interesting statistios have been eoOeeted bf 
Professor Woolsey on the marriage and divoTBeqacs* 
tion in Burope. In Protestant countries divoreef are 
much more freqaent than in those where the Gatholie 
religion prevails, and this is undoubtedly doe to tlie 
influenoe of the Catholic Choroh, which forbidi di- 
vorced people to remarry. In the infireqaeneyof divmee 
the Scandinavians rank first, the Scotch and Sn^isii 
coming next, and the Germans last among the Protes- 
tant races of Europe In Norway there is only ooe 
divorce to 1^52 marriages. In Seotland therttio 
stands one divorce to 470 marriages, and in Bn^avi 
one to 745. It is searoely necessary to remazl^ that 
the United States is far ahead of the heaviest reeoid, 
the proportion even in Puritan New Bn^and baiaf 
one divorce to every eleven marriages. 
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ENOLISR AND FRENCH LAWYERS, 

In a letter to the Albany Law Journal^ Mr. £. 
E. Moise, of New OrleaDSi remarks as follows 
apon the points of difference between English 
and French systems and their influence upon 
those who work nnder them : — 

^ In this State (Looisiana) with a Code almost 
an exact translation from the Code Civil or 
Napoleon — where the attorney is obliged to 
read the French commentators ; with the law 
merchant goTerning — with no jury, unless spe- 
cially prayed for in our State court, and then 
they, judges of the application of the law to the 
fiu:t8, the judge not being allowed to trench on 
the fiacts, with the common-law system of juries 
in the United States Court, some of my meagre 
obeerrations on French and English legal mind 
may not be unwelcome. The difference between 
the English and French jurists and lawyers can 
be simplified by saying the former is concrete 
the latter abstr|u;t. It is hardly necessary to 
track the cause of this. The student of com- 
mon law knows that there is no common 
law except as applied. The law is the law 
of a giren case — of certain facts. This, tha^ 
or another fact allows the plaintiff to recover. 
This is technically known as ea9e law — that is 
the law of an actual state of circumstances. 
There is the rule of stare deeiiu at common 
law. There is no such rule among the French, 
because the Code has accomplished what the 
desperation of common-law judges drove them 
to endeavor to accomplish by the rule of stare 
deeiait. Codification was simply a means to an 
end. Stare deeieia failed to accomplish it. Cer- 
tsinty in the law, fixed rules of conduct of right. 
Certainty in the meaning that as little is to be 
left to the judge's notion of right and wrong as 
possible. The peculiar system of practice in 
the French courts aided by the Code (generally 
a series of abstract principles) made the logic of 
the French lawyer a keen and heartless logic. 
It was and still is a logic of mind, a logic with- 
out teeling, that took no account of human 
paasion and eradicated the governing principle 



1 

of the logic of the English lawyer — common 
sense. 

"Law to the French lawyer was and is a pro- 
position from which logically deduced conclu- 
sions should be the judge's decree. Law to the 
English lawyer (when not statute law) was and 
still is an attempt to put rules for human con- 
duct into words— a rule, but not a rule pure and 
simple, but a rule to be applied to human 
actions. The English lawyer looks back be- 
cause precedent is the closest he can get to a 
Code. If the English lawyer had a Code he 
would not look back. I desire to illustrate this 
with Lotusiana and Louisiana jurisprudence. 
No one who is at all fiimiliar with the jurispru- 
dence of this State will say that the Louisiana 
judge or lawyer is a precedent-loving individual. 
No case lawyer can expect to succeed in this 
State. No lawyer who knows the law is this or 
that solely because it has been so held in such a 
case need have any hope of obtaining any pro- 
minence at the bar. And since the English- 
man's concrete mind (practical) has assumed its 
prominence at the bar and on the bench — since 
law has come to be understood as intended to 
be applied to human affairs — ^you will not be 
surprised to know that the metaphysical and 
keen logic of the French jurist has lost ground 
considerably. Judge Spofford, in Johneon v. 
Bloodworth, 12 La. Ann. 701, in speaking of the 
French jurists, said : < When jurists of a race so 
much addicted to theoretical epeetUaHon, and so 
little addicted to reverence for each others' opin- 
ions draw a conclusion from the Code^ in which 
they unanimously concur, we may perhaps set it 
down as an obvious truth.' 

<<This is not an exaggerated statement^ nor is 
it an imaginative description. It is a common 
thing for a lawyer with a bad case to go to the 
French authorities. It is a well-known and 
recognized hct among the older members of 
the bar that the young lawyer just admitted 
makes very pretty and very ingenious points : 
he is very keen, but like those authors from 
whom he Is fresh, his arguments lack the ele- 
ment of common sense. He overcomes this in 
time. 

"In (haune v. DelUet 5 N. 8. 28-29, the Su- 
preme Court declined to follow the French 
jurists, though the article of the French Code 
(Code Civil or Napoleon) was similar to ours. 
Why — for a practical reason ; because the tex- 
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tual proYidons of our ttatates mtist be inter- 
preted by our fbrmer jariBpmdence. And for a 
practical reason they declined to follow the 
French in Jung ▼. Dorioeufi, 4 La. 175. In 
McDonough v, OravUr'B Curator^ 9 id. 546, such 
a jurist ati TouUier did not affect the court 
except to admire his logic. 

<• The Englishman in Louisiana does not 
look back, but he has still the enviable mental 
quality of understanding that laws were made 
ior men, and the logic of law is bad logic if it 
lack the element of common sense. Benjamin's 
great success here as well as in England was 
was due partly, as the London Timn has truth- 
fully said, to the legal education he acquired 
at the Louisiana bar, but mostly to his ' com- 
mon sense logic' The Louisiana student of 
law does not dare to risk his future upon any 
thing but a mastery of principle. His Code 
and his jurisprudence forbid it. His Code com- 
ing from Roman, Spanish, and French law, 
with some important common-law principles 
grafted on it His jurisprudence, the magnifi- 
cent result of grafting French system on the 
Anglo-Saxon practical temperament The 
Louisiana lawyer if he hope for success must 
know common law, and oommourlaw practice, 
including chancery and admiralty, Spanish 
law, Roman law, French law, because his own 
system comes from these four, and the necessi- 
ties of his practice in the United States courts 
require his familiarity with admiralty, chancery 
and common-law practice. Louisiana presents 
an excellent field to the philosophical student. 
I have given the hints ; I trust some abler pen 
will one day see the harvest here and gather it" 



JURIES AND VERDICTS, 

Several incidents of recent jury trials drop 
in this week from different quarters. In Brit- 
ish Columbia the Chief Justice has had to do 
with a jury that would not convict. The evi- 
dence against a prisoner tried in Victoria was 
as string, it is said, as evidence could well be, 
but the jury acquitted. Chief Justice Begbie 
told them their verdict was disgraceful, and 
added : ^ BCany repetitions of such conduct as 
yours will make trial by jury a horrible farce, 
and the city of Victoria which you inhabit a 
nest of inunorality and crime. Oo, I have 



nothing more to say to you." Toniag to the 
prisoner the Chief Justice said :— ^ Ton aie dis- 
charged ; go and sandbag some of those jury- 
men. They deserve it!** 

In StaU V. Cariwrighi^ 20 W. Va. 32, a 
conviction ot felony was set aside, because one 
of the principal witnesses for the prosecution, 
who was an active participant in the fight 
which caused the indictment, was permitted to 
come into the juryroom, after their retuemeot, 
and play the fiddle for them for half an hour ; 
although there was no conversation between 
the fiddler and the jury, and the jury all swore 
that the fiddling had no influence on their ver- 
dict 

In another case in the same State, &ak ▼. 
Robnuon^ 20 W. Va. 715, the jury were per- 
mitted to read newspaper accounts of the Gui- 
teau trial, then in progress. The newspapers 
contained the evidence of Dr. Gray, examined 
as an expert on the subject of insanity, in 
which he ridiculed the idea that such a thing 
as « moral insanity " existed, and called « djp- 
somania" dmnkeimess. The jury into whose 
hands these newspapers fell were engaged ia 
trying a case of murder, in which the defSence 
was insanity, super-induced by long-continQed 
habits of intoxication. The court adopted the 
view that the newspaper reports were calculat- 
ed to prejudice the prisoner, and a new trial 
was granted. 

In a case before the Supreme Court of Hew 
Mexico Territory, Torriiory v. JTet^r, 2 Kew 
Hex. T. 292, the prisoner remained shackled 
while some of the jurors were being called sod 
examined. The Supreme Court held that if 
the irons had remained on the prisoner duriog 
his trial, or for any considerable portion there- 
of, the Court would be compelled to reverse the 
judgment ; but as it appeared from the record 
that they so remained for an inconsiderable 
time while a few only of the jurors were being 
called and examined, and before any of them 
had been accepted and sworn, the prisoner's 
rights of defence were not prejudicially affected 
thereby to an extent that would Justify a re- 
versal of the judgment on that ground. 
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HOIBS OF CASES. 

COUBT OF QUEEN'S BENCH. 

Douov, C. J., Baxsat, TB88I1B, CB088 and 

Babt, JJ. 

MoHTBBAL, September 24, 1883. 

ThiCavada Guaraxtu Co. (deft, in the Court 
below) Appellant) and MoNioholls, es qual. 
(plif. below), Bespondent. 

^vrety, LdabUity qf-^Ifuolvent Aet-^Qffieial A»- 
ngme appointed Aingnee by CndHof-^De- 

When on official amgnee ha$ taken ponestion of 
an uuohent etUUe in thai eapaeityj and aubH' 
gvemiiy the creditors have appointed him 
ateignee to the eetaUj and while acting ae as- 
signee qf the creditors he makes dtfavU to 
account for moneys of the estate^ the creditors 
have recourse against the surety who guaran^ 
teed the due peifmnance qfhis duties as official 
assignee. 

The appeal was from a judgment of the 
Saperior Court, condemning the Company ap- 
pellant as snretieson a bond given by Alpbonse 
Doutre, formerly official assignee. The bond 
guaranteed the due performance of the duties 
of Doutre as official assignee. In 1876 one 
George L. Perry was put into insolvency by a 
writ of compulBory litigation, and Doutre took 
possession of the estate as official assignee. 
Sobsequently, at a meeting of the creditors 
duly called, Doutre was appointed assignee to 
the estate by the creditors. Doutre died in 
1879, and the present respondent was appointed 
assignee in his place. It was ascertained that 
Doutre was indebted to the estate of Perry in 
the sum of $364.42. The present action was 
instituted on the bond to recover that amount 
from the sureties. The Court below sustained 
the action. (See 4 Legal News, p. 78, for judg- 
ment of the Superior Court.) 

J. C. Eatton, for the appellants, contended 
that by the terms of the contract, the sureties 
ceased to be liable when Doutre was appointed 
sssignee by the creditors. The bond was given 
for the due performance of his duties as official 
assignee, and there was a formal admission of 
record that the default complained of occurred 
while Doutre was acting as creditors* assignee. 
It followed that no complaint was made of his 
conduct while acting as official assignee, and 



the sureties on his bond as official assignee,there- 
fore, could not be held liable. Under the In- 
solvent Act, official assignees were obliged to 
give security to Her liigesty, and the bond sued 
on was a lK>nd of this nature. By section 29 of 
the Insolvent Ac^ the creditors might appoint 
an assignee who could be reqiiired to give se- 
curity for the due performance of his duties to 
such an amount as might be fixed by the credi- 
tors at the meeting. Here the creditors had 
thought proper to appoint as assignee the same 
person who had possession of the estate pre- 
viously as official assignee, but they had 
neglecled to require him to give security, as 
provided by the Act ; and they now attempted 
to get their recourse on the bond which applied 
solely to his acts as official assignee. This 
would be an extension of the obligation of the 
surety without his consent or acquiescence, 
which was entirely without any justification 
under our law. The Court below had followed 
the decision oi Johnson, J., in Delisle el al^ v. 
LetoumeuZf 3 Leffal News, p. 207, but the 
learned judge, as far as his individual opinion 
was concerned, appeared to be in iavor of the 
appellants' pretension. And since the render- 
ing of the judgment appealed from, a third 
judge of the same Court (Hr. Justice Jett6), in 
Dansereau v. LetoumeuZf 5 Letfal N^ws, p. 339, 
had ruled expressly in favor ^f the appellants' 
pretension, and there had been no appeal from 
his honor's judgment In Ontario there had 
been a decision by Chief Justice Hagarty, in a 
case of Miller v. Canada Ouarantee Company^ 
in which the point adjudged was precisely 
the same. Chief Justice Hagarty ruled that 
the suretiship continued only so long as the 
assignee is acting by virtue of his original ap- 
pointment. This ruling had been acquiesced in, 
not having been moved against, and the opinion 
of the Chief Justice was evidently considered 
sound, for the question had not been raised in 
any subsequent case. The attention of the 
Court was also directed to a manifest error in 
the judgment, by which a sum of costs never 
paid by the plaintiff was included in the con- 
demnation. In any case the judgment must be 
modified to this extent 

Lafiamme, Q,C.^ for respondent^ submitted 
that the bond was given for the benefit of the 
creditors of " any estate " which might come 
into the poese«ion of the assignee under the 



324 



THE LBGAL NBWS. 



InBolyent Act When an official astignee is 
continued in office by the vote of the creditors, 
the bond given for the performance of hig duties 
as official assignee still applies. The law 
allows the creditors to exact additional security, 
implying that the security already given still 
applies. The practice had been, where an offi- 
cial assignee was appointed creditors' assignee, 
to rely upon the bond given by him as official 
assignee. 

Bambat, J. {Diss.) The only question that 
arises on this appeal is whether the defalcation 
took place while the assignee was acting as 
official assignee or not. 

It appears one Perry became insolvent, and 
his estate was placed in the hands of an official 
assignee. The creditors of the insolvent, at a 
regular meeting, appointed the assignee, 
assignee of the estate. After this the assignee 
died, leaving a balance due to the estate. By 
this action it is sought to recover from the 
Guarantee Company the amount of the deflci* 
ency on their bond as security for the assignee 
as official assignee. The Guarantee Company 
contend that they are not his securities, as he 
was not acting as official assignee. 

This question has come up on several oc- 
casions, and has been differently viewed by the 
judges. The whole question must turn on the 
interpretation to be put on the words of statute. 

The argument put forward amounts to this : 
The Act by section 26, having dealt with the 
official astiignee and bis secuiity, proceeds by 
section 29 to provide ior the appointment of an 
assignee who may or may not be an official 
assignee, and it is provided by that Act that 
he suall give security " in manner, form and 
effect as provided in the next preceding sec- 
tion.'' Therefore it is said he is not an official 
assignee, and the law has specially provided 
how the estate shall be protected against his 
wrong-doing. 

On the other hand it is said that by section 
28 it is expressly provided that the official as- 
signee's security is for the benefit of Her Ma- 
jesty and for the beuf fit of the creditors of any 
estate <* which may comu into hit posaemon un- 
der thU Act.*' The estate came into his posses- 
sion under this Act, and it was under this Act 
he always held it. 

Notwithstanding the strength of this second 
proposition, I thinlc the force of argument is in 



fisvor of the first proposition. Whenitnya 
the bond of the official assignee shall be for the 
benefit of the creditors of any estate that coma 
into his possession under this Act, it natoxaDj 
means, acting in the capacity then refecied to. 
Now It is plain he did not act as official as- 
signee after the appointment by the ciediton. 
It was not in virtue of his official positioD be 
acted, but in virtue of hia appointment It 
was entirely the[fault of the creditors if thej 
did not exact security. 

We have not to decide what would be the 
effect of a continuance ot the official assignee 
by a failure on part of creditors to appoint. 
C J. Hagarty has given a decision on that 
point, which at first view appears to me to be 
supported by the terms of the Act 

I am to reverse. 

DoRxov, G J., also dissented. 

The majority of the Court were of opinion 
to hold the surety liable, and the judgment was 
therefore confirmed. 

E^iUonj^ NieoUs, for Appellant. 

R. ^ L. La/CanifM^ for Bespondent. 



COUBT OF QUEEN^S BENCH. 

MoKTEEAL, September 27, 1883. 
DoRioN, C J., Monk, Bamsat, Cross k Bibt, JJ. 
QuBBBO SraAXsmp Compavt k Mosois. 

Juri$dicUon-^Caum qf aetum-^Aetion \f dma^ 
Jor failuTt to pirfarm eoidraet. 

Where the action ie m dama^ee for faUun to fer* 
Jvrm a eotUraetf the debtor may be eued ei the 
place where the contract woe made, thouffk tie 
failure to per f or m occurred in another dittrict, 

Wurtele v. Lenghan et al (I Q. L. B. 61> end 
Conroy 4" Roee, (6 L. N. 154) eommetUedoK. 

Motion by the defendant, the Quebec Steam- 
ship Company, for leave to appeal from a jodg- 
menf dismissing a declinatory exception. 

The action was for damages, by a traveller 
who liad taken a return ticket at Montreal for 
himself and fiunily to go and return from MetiA 
The plaintiff alleged that the defendant's 
steamer did not stop at Metis as was promised, 
that he had suffered by this. 

The defendant pleaded by declinatovy excep- 
tion that its domicile was in the district of 
Quebec, and that as the whole cause of action 
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did not arise in the district of Montreal the ac- 
tion WM wrongly brooght there. 

The Sopeiior Court dismissed the declinatory 
ezoeption. 

Sir A. A. DoRiON, C. J., said this point had 
been decided by Chief Justice Meredith in the 
case of WurteU 4* Lenghan,* A very similar 
point bad been raised in the case of Conroy ^ 

Ron^\ but this Court, confirming the judgment 
of the Cronrt below, had decided that the de- 
clinatory exception was unfounded. The case 
was this. A merchant in Ottawa had con- 
tiacted with a merchant in Quebec (Ross) to 
lell timber for him in Quebec. Part of the tim- 
ber was sold there, and the market being un- 
&Torable Boss sent the rest of the timber to 
liyerpool, and it was sold there. The proceeds 
were not sufficient to pay expenses, and Boss 
sued Conroy in Quebec. We held that with- 
in the meaning of the code the whole cause of 
action had arisen in Quebec. 

Bajuat, J., said that the difference between 
the present case and the case of Ron 4* Conroy 
was that the latter case arose directly on the 
contract, whereas in the former the action was 
for damages. He thought, nevertheless, that 
where the action arose on a failure to perform 
a contract there was really no difference. This 
was the only point before the Court, and he did 
not think it necessary to enter into the old 
question of what was the " whole cause of ac- 
tion." The attempts to define had not been 
Tery successful. 

LeaTe to appeal refused. 

lAoui, for defendant moving. 

Butier, for the plaintifi. 



COUBT OF QUEENS BENCH. 

MoNTRBAL, September 27, 1882. 

DoRiov, 0. J., Momr, Bambat, Cross & Ba9t. 

DoaiON, appellant, A Dorion, respondent. 

Security for eo^lt^^Notiee. 

It is necguary to give notice to the opposite party 

If^ore putting in security /or an appeal to the 

Queen^s Bench from a Judgment qf the Superior 

Court. 

DoBioH, C. J. A motion has been been made 

in this case that the appeal be dismissed, the 

security bond having been entered into without 
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notice to the opposite party. It was also alleged 
that the sureties were insolvent. On the other 
side it is contended that no notice is necessary. 
The Court is of opinion that it was the duty 
of appellant to give notice. Kotice was re- 
quired when the Court ordered security to be 
given in a case. In appeals from the Circuit 
Court the law provided, for obvious reasons, 
that the security might be given without pre- 
vious notice ; the article providing for appeals 
from the Superior Court makes no mention of 
notice. It was therefore to be presumed that 
notice was required, that being the general 
rule. Appellant had suggested no excuse for his 
not following the ordinary and proper proce- 
dure, and therefore his appeal would be dis- 
missed with costs. He was still in time to re- 
new his appeal. 

Motion granted, and appeal dismissed with 
costs. 

Bamardf Q. (7., for respondent 

PagnuelOf Q. C, contrik. 



COUBT OF QUEEN'S BENCH. 

MoNTRiAL, September 26, 1883. 

DoRioN, C. J., Monk, Bamsat, Tsbsibr 
and Babt, JJ. 

Clucxnt & Francis. 

Curator — Appeal from jtuigment — Execution. 

The curator to a person interdicted cannot appeal 
from a judgment, until he is authoriMsd by the 
judgSf or the prothonotary, on the advice qf a 
family council. 

In such case the Court (^ Appeal will not grant leave 
to execute a judgment for aliments, notwith^ 
standing the appeal. 

This case came up on a motion to reject the 
appeal taken by a curator to an interdicted 
woman without the authorisation of a fiunily 
council as required by Arts. 306 k 343 C. O: 

Dorion, C. J., said that the Court in a previous 
case had already allowed the tutor to file the 
authorisation obtained but not produced, and 
he thought that the appellant was also entitled 
to delay to obtain the authorisation. This was 
the rule in France, and it was reasonable. If 
the Court were to hold absolutely that the ap- 
peal could not be brought until the authori- 
sation was obtained, the minor or interdicted 
person might readily be cut out of his rights 
where there was a short delay to institate the 
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appeal. The authorisation to a tutor or a cura- 
tor stood on a totally different footing from the 
anthorintion to the wife to sue. The appellant 
would have one month to produce an authori- 
ntion. 

The respondent also moved for leave to exe- 
cute the Judgment, notwithstanding the appeal. 
The argument was that the judgment for ali- 
ments was executory notwithstanding the ap- 
peal. If so, it was unnecessary for this court 
to interfere, and if not, the Court did not think 
this was a case in which it was desirable to 
make any special order as to aliments, if the 
Oourt of Appeals has authority to do so, as to 
whiq^ the Court expresses no opinion. 

Motion to reject appeal granted, and take 
nothing by motion for leave to execute Judg- 
ment. « 

Ptu^nuelOf Q.C.f for appellant 

Otofrion, for respondent.* 



COUBT OF QUEEN'S BENCH. 

MoHTBBAL, September 24, 1883. 

DoBiOH, C. J. , Monk, Ramsat, Tisbibb and 

Babt, JJ. 

MoObaxin et al. (plaintiffs below), Appellants, 
k LoocB (defendant below), Respondent. 

Procedure — Order qf Judge appoifUing eequee- 

traior — Appeal. 

The Court of Queen^a Bench tUiing in appeal haa 
juriidietion to grant leave to appeal from an 
order qf a judge m Chamberi, where the Judge 
is given the Juriadietion of the Court, 

A Judgment appointing a aequeatrator ia a final 
Judgment^ and may he appeaied from de piano. 

Rambat, J. This is an appeal from the de- 
cision of the Court of Review, setting aside 
an order of a Judge establishing a afqueatre. 
(See L. N., 90.) 

The first ground taken by appellaots is that 
the Court of Review had no jurisdiction to set 
aside the order of the Judge -, 1st, because the 
order of a Judge in Chambers is not appealable. 
2nd, that even if appealable it is an interlocutory 
Judgment which cannot be revised by the Court 
of Review, or by this Court de piano. 

The first of these objections has presented 
itself in different forms before this Court 
within the last nine years, and I regret that I 
have not my notes by me at present, for I am 

•S6el6L.C.J.»224. 



disposed to believe that a question analogoot 
to the present one has been already decided bj 
this court. In the absence of my notes I nrort 
trust to memory. I know we have decided 
that we had not jurisdiction to give leave to 
appeal from a ruling of a judge at ^nquitt, bot 
generally, I think, we have said that where the 
Judge was given the jurisdiction of the Own, 
that then we had jurisdiction to grant lesva to 
appeal from his order or judgment, for tbeo it 
was a judgment of the Court. If that propos- 
tion be conceded, then we have only to enqoire 
what words will convey this jmisdictton. The 
words relied on here are to be found in aiAcU 
876 C. C. P:— '* All demands for sequestntioD 
are made by petition to the Oourt (or to « 
Judge)." It is contended that if the Judge 
decides, it is not the decision of the Conxt, uui 
that the party dissatisfied with the order most 
have it revised by the Court. Such a dedikm 
would be in effect to override the Statute, sod 
to say, that the Court and the Judge hsd not 
concurrent Jurisdiction. Plainly if thef htre 
concurrent jurisdiction the one cannot set aside 
the decision of the other. The Superior Court 
has already decided the point in a sense adverte 
to the appellant, and I think, unless there wis 
a conflict of opinion among the Judges in the 
S ' perior (yourt, it would be very unwise of tbii 
C. urt to interfere with the practice of that 
Court unless it could be shown to be clearly 
unlawfuU In the case of the HeritmbU Seee- 
ritiea and Mortgage Aeaoeiation ^ Baeinej the 
plaintifts applied in Chambers for,aDd obteined, 
the order of a Judge for the appointment of a 
sequestrator. Some days after the defendant 
applied to another Judge in Chambers to aet 
aside the order, which was granted. Plaintift 
then applied to another Judge in (Thamben to 
annull the second order, and the Judge referred 
the parties to the Practice (3onrt There the 
question came before Mr. Justice Rainville, 
who after full argument decided that f^tbe 
Court had no jurisdiction to revise the order of 
Mr. Justice Johnson," that is, the first order. 
In other words Mr. Justice Johnson's power 
acting in Chambers under article 976 C. C. P. 
was equal to that of the Court. 

But it may be said that this is not concladve, 
for that although equal to that of the Gonrt, it 
is not that of the Court, and consequently that 
there is nothing to justify an appeal It fleeui 
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to me tbai this is hyper-critical, and that when 
a Statute gires equal or concurrent jurisdiction 
to the Ooort and to each of its Judges, it is to 
be presamed that the intention of the law is 
to make the judgment of the Judge that of the 
Court / 

The second objection is that the judgment is 
interlocutory and not final, and consequently 
that the Court of Beriew had no jurisdiction, 
tnd that the Respondent's remedy was an 
application for leave to appeal to this Court. 

The words final and interlocutory have given 
rise to considerable discussion here and else- 
where. They are relative terms to some extent 
We have generally held, in all ordinary pro- 
cedure, that « final,'' as regards appeal, means 
last in the case, but I think there is a great 
distinction to be made between ordinary and 
extraordinary procedure. In the latter there 

can be no remedy by the final judgment. The 
person nubjected to it carries on his contest 
under a disadvantage which may be fatal. For 
instance, would it not be absurd, if a litigant's 
whole property were locked up by a sequestra- 
tion, to say to him, this is not final, go on 
and contest as you can, the final, meaning last 
possible, judgment in the case will do you 
ample, if tardy justice. There is an appeal on 
a CapioM and on an attachment, why should 
there be none on the appointment of a tequettrel 
Where there is the same reason for a thing there 
should be the same law. But it is said the 
Statutes allow the appeal in tliese cases. It 
seems to me that these are statutory recogni- 
tions that eztraordiDary proceedings, the injury 
of which cannot be rectified, should be appeal- 
able as final judgments. 

Again, article 885 C. C. P. enacts that *<orders 
of sequestration are executed provisionally, not- 
withstanding and without prejudice to any 
appeal. " There is therefore no interest to b« 
injured by the party sequestrated pursuing 
bis appeal. I therefore think that the judg- 
ment of the Judge in Chambers is that of the 
Superior Court and that it has that sort of final- 
ity which permits the party complaining of it 
\o appeal de piano. 

On the merits it seems to me that there is 
nothing to be said. The sequestration of the 
property of the possessor under title from the 
public lands department could scarcely be 
justified, until perhaps there was a judgment 
against the possessor, in &vour of some one 
with a better title. I am to confirm. 

DoBiov, C. J., dissented. 

Judgment confirmed. 
T. P, Foran for appellant. 
R, Lqflamnu^ Q. C, counsel. 
X. y. Champagne^ for respondent. 
S. Pagmmela^ Q. C., counsel. 



COUKT OP QUEKN'8 BENCH. 

MoNTRiAL, September 19, 1883. 

DoaiON, C. J., Monk, Bamsat, Cross and 

Babt, JJ. 

Montreal Tilioraph Co. et al. (defts. below), 
Appellants, and Low (plff. below), Respondent. 

Corporation — Lea9€ by Telegraph Company — 
Action by shareholder. 

Held, revereiny the judgment of RainviUe^ Z., 
(5 Legal UTewe, 12), that the Montreal Tele-- 
graph Company had authority to make the 
agreement in question with the Great North 
Western, and that the ptaintif had not eetab- 
liehed tueh interest as entitled him to matn- 
ttun an action in his own name /or the 
rescission of the contract. 

The Court (Dorion, C. J., and Bamsay, J., 
dissenting) reversed the judgment of the 
Superior Court, Bainville, J., reported in 5 
Legal News, p. 12, and maintained the lease. 

The following is the judgment of the Court : 

<< Considering that the respondent has fiiiled 
to show or prove any damage occasioned to 
himself personally, resulting from the matters 
by him complained of in this cause, and has 
likewise failed to show that he has such right 
or interest as entitles him to maintain an 
action, more especially in his own name and on 
his own behalf ; 

<<And considering that it has been shown 
and established that the appellants had good 
right and sufficient authority to entitle them to 
make and carry out the agreement herein com- 
plained of by the respondent ; 

<< And considering that there is error in the 

judgment herein rendered by the Superior 

Court at Montreal on the 31st day of December, 

1881, doth reverse, annul and set aside the 

said judgment, and proceeding to render the 

judgment which the said Superior Court ought 

to have rendered, doth dismiss the action and 

complaint of the said respondent with costs, 

as well of this Court as of the said Superior 

Court (Hon. Sir A. A. Dorion, C.J., and Mr. 

Justice Ramsay dissenting). 

Judgment reversed. 

Abbottf Tait j* AbbotU, for Montreal Telegraph 
Company. 

Doutre^ Joseph ^ Dandurand for the Great 
North Western Company. 
Maelnren 4* Leet for respondent. 
S. Bethuncy Q, C, counsel. 
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CIRCUIT COURT. 

MovTBiAL, October 1, 1883. 

Brfore Mathieu, J. 

Thb Montubal PaiNTiKio Co. ▼. Ivaa. 

AdpertUing contract — Circulation, 

The plaintiff sued for a earn of $50 alleged 
to be dae for the iasertion and circulation of 
the defendants advertisement in their publica- 
tion called the ^ Farmer's Almanac," in virtue of 
a contract in the following terms : — 

" To the Publishers of the Farmer's Almanac : 

'< Please insert our advertisement, to 
<< occupy a space of one half page (op. April) 
" top page half, for which we promise to pay 
" fifty cents for each thousand cireulaUd.^^ 

" (Signed), H. R. Ivbs k Co." 

The plaintiffs claimed to have circulated 100, 
000 copies of the almanac, and to be entitled to 
$50. 

To this action the defendant pleaded that 
the almanacs had not been circulated under 
the terms of the contract; or according to 
the custom of trade ; that all that the plain- 
tiff had done was to send the almanacs in 
quantities varying from 250 to 5000 to their 
customers throughout the Dominion ; tliat de- 
fendant had always been ready, as appeared by 
his protest before the institution of the action, 
to pay for the bonA fide circulation of his 
advertisement^ but that plaintiffs had never 
furnished him with returns from their cus- 
tomers or with any reasonable proof of circu- 
lation. 

At the trial the manager of the plaintiffs 
produced the receipts of their customers for 
quantities of the almanacs ranging from 250 to 
5000, and (under defendant's objection as to the 
legality of this proof) stated that before the 
signing of the above contract he had explained 
to defendant the Company's method of doing 
business, which was to sell the almanac in 
quantities upon the orders of their customers, 
each bundle or set of almanacs having on the^, 
outside cover of each almanac the advertise- 
ment of the particular customer to whom the 
bundle was sold, thus offering him a direct ' 
inducement to circulate them. One of plain- I 



tiffs' customers deposed that he had received a 
quantity of 5000 almanacs, and that he bad 
sent them in parcels to his customers for cir- 
culation. 

The defendant examined two witnesses who 
gave their opinion that, according to the 
custom of trade, the distribution proved woald 
not be considered a fulfilment of a contract for 
circulation, which (especially in the case of an 
ephemeral publication) meant distribatioD to 
individuals through the post or otherwix. 
The defendant also produced a letter from oae 
of the plaintiffs' customers admitting that 
they still had on hand 250 of the *iniMi«/^ 
(charged to defendant in the action) which 
they kept for agencies about to be opened. 

Mathibu, J., gave judgment for plaintiffs, on 
the ground that in his opinion they had in 
good &ith done all that they contemplated 
doing by their contract. 

Archibald j* McCornuek for plaintifb. 

Wotkerspwm j* Lafteur for defendant 
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GENERAL NOTES. 

Private sealB hare now been abolished in Ohio sine? 
March 29» 1883, but we do not remember of hayiag 
seen a single instrument which required a sea} in it* 
execution before the statute that was withont ooe 
since the passage of the act abolishing them. Ereir 
lawyer seems anxious for their abolition, but all ses& 
to hesitate to drop them for fear some question raftj 
arise as to whether the particular instance wms eoo- 
templated by the law.— CVacmnorf Law BuUetin^ 

The London Timet says :— " In consequence of the 
numerous applications which hare been made \a 
the Home office for an appointment to the fiUtcft^' 
public extetUioner, we are requited to state that it if 
neither the right nor the duty of the Secretary i>f 
State to make any such appointment. There i£ no 
such office as that^of public executioner appoint«d b; 
the Government. The person charged with the 
execution of capital sentences is the sheriff* It ii the 
right and the duty of the sheriff to employ and to 
pay a fitting person to carry out the sentence of the 
law." 

When the Lord Chief Justice of England arrived at 
Springfield on his way to St Louis, he found the Hon 
Milton Hay, one of the ablest lawyers in the State, at 
the depot, dressed in a new suit of the best broadelotb 
and a new silk hat, to welcome him to the Capital of 
the State, but the time allotted to Lord Coleridge voald 
not permit him to remain over. There was a great 0(>Q- 
trast between this suit and the one worn by the distin- 
guished lawyer when he was a candidate for colo&eJ 
during the Blaok Hawk War.^CAtocvD Lcffol Ifeut^ 



THB LBOAL N£W8. 



329 



§he geg»l ^ews. 



Vol. VL OCTOBER 20, 1883. No. 42. 

DIVORCE, 

In the case of Fiik ^ SUveru, contained in the 
present is«ae, the Court of Queen's Bench was 
asked to decide one of the most important 
questions ever submitted to our Courts. Mr. and 
Mrs. Fisk (defendant and plaintiff) were mar- 
ried in New York, and their matrimonial domi- 
cile was in that State, bubsequently Mr. Kisk 
removed to Montreal, Canada, and established 
liis domicile there. The wife, later on, was de- 
sirous of obtaining a divorce, and applied to the 
Supreme Court ot New York, which, on proof of 
the husband's adultery, granted a decree dis- 
•olving the marriage. The husband appeared 
in the dlTorce suit, but did not contest it. 
After obtaining the divorce the woman, with- 
out any aathorization whatever, sued her late 
huBband at Montreal for an account of the 
fortune which she had placed in his hands 
at the time of the marriage. If the New York 
divorce was valid in the Province of Quebec 
this action would be maintainable in our Courts. 
It the divorce was not valid, then the wife 
before bringing suit, should be authorized by 
her husband or (on his refusal) by a judge. The 
question in the case, therefore, was whether the 
divorce obtained abroad could be recognized 
by our Courts. Mr. Justice Torrance in the 
Superior Court, held that the divorce was valid 
here, and this opinion is shared by Mr. Justice 
Monk and Mr. Justice Cross of the Court of 
Appeal. The majority of the latter Court (Oorion 
C. J., Ramsay and Baby, JJ) hold that the 
divorce cannot be recognized here ; that the mar- 
riage tie in this Province is indissoluble, save 
by a special Act of Parliament in each case, and 
that the domicile of the husband being here, the 
wife had no right to go back to the matrimonial 
domicile to institute an action of divorce. As 
the effect of this decision upon the law of the 
case was to pronounce the parties still husband 
and wife, it followed that the suit by the wife 
in our Courts without authorization, was illegal, 
and the action was dismissed, the recourse of 
the wife to bring an action of account, on au- 
thorization properly granted, being reserved. 



We give the opinion of Mr. Justice Ramsay in 
&vor of this view, and the dissentient opinion 
of Mr. Justice Cross. The case is to be carried to 
the Supreme Court of Canada. 



HOTES OF CASES. 

COURT OF QUEEN'S BENCH. 

Montreal, September 19, 1883. 

DoRiON, C. J., Monk, Ramsat, Cross k Babt, JJ. 

Fisk (deft, below), Appellant, and Stevens 
(plff. below), Respondent. 

Dhoree obtained by wife in foreign country while 
hutband domieUed in Quebec — Right of wife to 
an account — Absence of authorization. 

The parties were married in the State of New Tork^ 
without antenuptial contract, and their matri' 
monial domicile was in that StatSf but the 
husband afterwards changed his domidU to the 
Province of Quebec. After this change of 
domicile the wife obtained a divorce in the 
Supreme Court of New York State, the husband 
appearing in the suitf and not contesting. 
Held (reversing the judgment of Torrance, «/*.,) 
that divorce not being recognised by the law itf 
the Province qf Quebec, which was the 
domicile qf husband and wife, the decree 
obtained by the latter in New York had no 
binding effect in Quebec, and notwithstanding 
such decree the parties were still husband and 
w\fe: and ther^ore, the wife could not bring an 
action against her husband for an account 
without being authorized. 

The appeal was from the judgment of the 
Superior Court, Torrance, J., reported in 5 Legal 
News, p. 7^. 

Cross, J. (diss.) On the 29th August, 1881, 
Virginia Gertrude Stevens instituted an action 
in the Superior Court at Montreal against 
Henry Julius Fisk, in which she alleged that in 
May 1871, they, the plaintiff and defendant, 
were married in New York, their actual and 
intended domicil. They made no ante-nuptial 
contract. Their proprietary rights were conse- 
quently governed by the laws of the State of 
New York, which permitted her to retain the 
absolute and exclusive ownership, control and 
disposal of all property, effects and rights 
belonging to her previous to and at the time of 
her marriage ; that she was at the time owner of 
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valuable effects and secarities amoonting to 
$220,775.74| then held for her by trasteea who 
subsequently placed them in her control, who 
thereupon allowed the defendant her husband 
to take possession thereof as her agent and 
trustee. He remained in possession thereof 
until September 1876, when plaintiff demanded 
the return thereof with an account of his 
management, which he failed to give. He only 
returned a small portion of her said fortune, 
disposing of the balance and appropriating the 
same to his own use, and refusing to account 
for the proceeds thereof. Further, that in 
December, 1880, the plaintiff was legally 
divorced from the defendant by a decree of the 
Supreme Court of the State of New York, 
equivalent to a divorce a vinculo matrimonii 
pronounced in favor of the plaintiff' by the 
Dominion Parliament, and thereby became 
entitled to exercise all the rights of a filU 
majeure uaante de tes droits. Concluding that the 
defendant be ordered to account lor and pay 
over to the plaintiff the balance in his hands, 
and in default to do so that he should bo con- 
demned to pay the plaintiff $222,000. 

The defendant demurred to the declaration 
as insufficient in law, on the ground that the 
domicil of the parties had been for years in the 
Province of Quebec, and that therefore no legal 
dissolution of the marriage had been effected. 

A hearing was had on this demurrer and it 
was dismissed. | 

To the merits the defendant Fisk, now appel- 
lant, pleaded that after the parties married in 
New York they came to Montreal and acquired 
a new domicil In the Province of Quebec, which 
new domicil they had at the time of the pre- 
tended divorce and for years previously ; that 
therefore the pretended divorce was null and 
void and the plaintiff was not authorised to 
institute the action. 

Also a plea of general issue, difeme en Jait 

In answer Stevens reiterates the validity and 
sufficiency of tlie divorce, averring that her 
husband was personally served with th*) com- 
plaint in the divorce suit, and appeared by his 
attorneys without declining the jurisdiction; 
that if even the divorce were invalid she would 
still have a right to demand from Fisk an 
account of his gcstion of her fortune as well by 
the law of New York as by that of Quebec. 

The facts seem to be briefly as follows : — In 



1871, on the 7th of May, the parties Fisk and 
Stevens, both being native American citizens. 
were married in the city of New York in the 
State of New York, having then their domicile 
in the cify of New York. In October, 1872, 
Fisk came to reside in Montreal and from that 
time continued to reside there. With occft> 
sional periods of absence, his wife finally left 
him in 1876, returning to New York, but there- 
after passing a part vf her time in Paris and part 
in New York. Mr. Shelburne, an attorney of the 
State of New York, examined as a witness, 
swears that after leaving her husband she was a 
resident of New York, particularly at the time 
of the institution of the action which she 
brought against her husband for divorce, and it 
is presumable that if she could have any other 
domicile than that of her husband it would be 
a reversion to her original domicile in the city 
of New York. 

In February, 1880, she commenced a suit io 
the Supreme Court of New York, against h*n hus 
band for divorce for cause of adultery ; it was 
served upon Fisk at Montreal, in this Provioce ; 
he appeared by attorney, and after proof had, a 
decree of divorce was pronounced there which 
is proved to be, according to the laws of the 
State of New York, an absolute disaolutioa of 
the marriage^ a vinculo matrimoHU. more es- 
pecially as regards her, Virginia Oertrude Ste- 

vens. 

At the time of the marriage she was possessed 
of a considerable fortune in her own right, 
which soon after her marriage she entrusted to 
the oare and custody of her husband. 

It appears by the proof adduced that by the 
laws of the State of New York the husband has 
no control over the separate property of the 
wife. She continues, notwithstanding the mar- 
riage, to exercise her rights over her own pro- 
perty the same as if she were a feme sole. 

The present action was brought by her 
against the said Henry Julius Fisk for an 
account of her fortune wbich she had entrusted 
to him and for whit h, to a large amount, be 
had refused to account. 

She sues as a feme sole, setting forth the 
facta of the marriage, the divorce, Fisk'sposse?- 
sion of her funds and his refusal to account 

There is no difficulty about the facts. Fisk 
defends himself upon two grounds. 

let. The invalidity of the divorce. 
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2iid. The abaence of authority on the part of 
the respondent, Virginia Gertrude Stevens, a 
married woman, to bring the action. 

Tbe second ground, according to our law and 
practice, would probably be a conclusiTe an- 
swer to the auit if true in facty that is, If the 
marriage between her and Fiak still subsisted ; 
C.C. 176: <<A wife cannot appear in Judicial 
proceedings without her husband or his author- 
ization.** 

183. ^ Tbe want of authoriaation by the hus- 
band constitutes a cause of nullity which no- 
thing can cover." 

Bat she may be authorized by a Judged]!. 
C. 178. 

But if the divorce be operative the rule ia of 
coarse inapplicable. The crucial question is 
whether the divorce so obtained from the Su- 
preme Court of the State of New York, has 
force in the Province of Quebec. 

In the Province of Quebec the law recognizes 
no right of divorce; it can only be obtained 
ihroogh the legislative force of the Dominion 
Parliament. / 

The main contention of the appellant is that 
at the time the divorce was applied for, the 
partiea had their domicile in the Province of 
Qaebec, and that the Supreme Court of the 
State of New York had no jurisdiction. 

It is contended that it is actual domicile that 
gives jurisdiction in such cases, and that the 
vife being incapable of having any domicile 
aave that of her husband, the actual domicile of 
Virginia Gertrude Stevens was in the Province 
of Quebec, in Canada, at the time she adopted 
her proceedings for divorce, and that she could 
not legally resort to any jurisdiction other than 
in the Province of Quebec or Dominion of Can- 
ada to obtain it. 

That rule would have a very reasonable ap- 
plication if the actual domicile of the husband 
was the domicile of origin of the parties, or was 
even their matrimonial domicile, but there are 
strong, to my mind, convincing reasons why it 
should not apply to the present case. 

In the first place the parties are citizens of 
another State, to a certain extent still owing 
allegiance and obedience to its laws, which 
obligations they have never repudiated, nor have 
they ever renounced to their claim for their 
protection, although by passing into another 
State they have thereby undertaken not to of- 



fiend against any of its institutions or laws. The 
law of the country to which they have removed 
does not recognise any legal right to a divorce, 
although it may be granted by the h-gislative 
force of an act of Parliament. Their own original 
State to which they still owe allegiance recog- 
nises a legal right to divorce for cause. In en- 
tering into the contract of marriage both par- 
ties stood on the same ground as regards the 
validity of the contract and the conditions of 
their consent. The subjection of the wife to the 
husband did not impair these conditions or the 
right of either party to invoke them. They 
married under a law which made the contract 
subject to dissolution for cause. Admitting 
that the wife undertook to follow her husband, 
it was always subject to the right to invoke the 
condition, that if the husband was unfaithful 
in the execution of the oontract she could, for 
cause sufficient according to the law where the 
contract was made, ask for its dissolution. 
Could the husband by currying her to a country 
where this right was not recognised deprive her 
of it ? It seems unreasonable to say that he 
could. Would such an act not be a fraud upon 
her rights? In my opinion it would. It is 
vain to say that on account of the subjection of 
the wife she could not raisu the point Her 
subjection is on condition that the husband 
fulfils the contract on his part. What goes to 
the validity of the contract revives the right of 
the wife as a party tuijurit seeking for its ful- 
filment. If the argument of actual domicile 
were allowed to prevail, it would in every 
such case put it in the power of the husband to 
defeat the wife's right by taking her to a place 
where her right could not be enforced, or even 
himself removing to such a place, for by fiction 
of law and at least for certain, and perhaps for 
most purposes, his domicile would be held to 
be that of his wife also. Again, in this particu- 
lar instance the parties were citizens of New 
York, they made their contract there, admitting 
that they afterwards resided abroad. If both 
parties found themselves in the State of New 
York, would a bona fide suit there, not subject to 
the suspicion of fraud or evasion, not be compe- 
tent to the parties ? There seems no valid reason 
why it should not. The act performed in this 
case was equivalent to the case stated. Y. G. 
Stevens being in the State of New York, cited 
Fisk from Montreal, Canada ; he appeared, 
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which was eqaiTalentto his being in New York 
and being served there ; he made no objection to 
the jurisdiction and was condemned on evi- 
dence. Can he now repudiate the force of that 
decree 7 It U said that consent does not give 
j urisdiction. That is true of defect of authority 
in the tribunal, but it is not true of voluntary 
submission to or coming within the jurisdic- 
tion of a tribunal that has authority, more espe- 
cially as regards a personal obligation in re- 
spect of which its fulfilment may be claimed 
anywhere that the law recognises it to have 
bindiog force. Especially is it appropriate that 
the sovereign authority which gave the contract 
its binding force should be the one to decree its 
dissolution for defoult of the fulfilment of the 
essential conditions on which its permanence 
was to depend. 

It perhaps might, with reason, have been ar- 
gued that if the tie had been created within the 
sovereign authority of a State whose laws did 
not permit of a dissolution, and the parties 
afterwards resorted for a divorce to New York, 
where the law permitted it, such divorce might 
be good within the State of New York, but 
would not be effective in the State or country of 
their matrimonial domicile. 

It was argued that the Imperial Statute es- 
tablishing the Divorce Court there, in giving 
authority to a resident there to be plaintiff in 
a divorce suit, exceeded and became an excep- 
tion to the general rule which required the par- 
ties to be actually domiciled within the juris- 
diction, but it seems to me that this argument 
is based upon the supposition that there is or 
ought to be such a general rule, the reason of 
which is not only doubted, but seriously ques- 
tioned, and as I have already shown, puts it in 
the power of the husband to deprive the wife of 
all remedy. It might rather be inferred that 
the English legislation was the negation of any 
such rule, and in fact the sanction of a contrary 
rule as correct in principle. 

Our own Civil Code, Art. 6, says : — " An in- 
habitant of Lower Canada, so long as he retains 
his domicile therein, is governed, even when 
absent, by its laws respecting the status and 
capacity of persons, but these laws do not apply 
to persons domiciled out of Lower Canada, who, 
as to their status and capacity, remain subject 
to the laws of their country." 

This should be true as regards other countries 



claiming jurisdiction over their subjects in 
Canada. 

Bishop (<< Marriage and Divorce^) considers 
that a wife may acquire a domicile for the pur- 
poses of a divorce. This may be moie true as be- 
tween the States of the Federation than in regaid 
to foreign countries, but the case is different 
when she is sought to be deprived of one. 

It is to be borne in mind that the statns of 
strangers is not created, but is only recognised 
here, that its creation abroad would have no 
force here save by comity, and the change of 
status operated by the power that created it, 
leaves the parties strangers with the status only 
which the sovereign power, to which they owe 
tht'ir allegiance, has given them, and in this 
case there is the same reason for the recogni- 
tion of the status given them by the dissolution 
of the marriage as that first given them by the 
marriage itself ; both acts equally depend on 
the foreign law, the force of which is only r&- 
cognised by comity. 

Acts of voluntary jurisdiction recognised br 
the sovereignty of each oonntry as strictlf 
speaking no judicial act has force beyond the 
sovereign territory for wfcdch and by whose 
power it is promulgated. 

Foelix, t 2, p. 384, No. 10, 2me ed.:— 
<t Quant k la ralidite intrins^ue et poor ce qoi 
conceme le futur conjoint stranger, il fuit sp- 
pliquer les lots du pays de son domicile, sur- 
tout ce qui est relatif k Vktai et k la capaciU 
de sa personnel' See also MulUr v. HiUon^ 13 
L. A. R., p. 1. 

Le droit international, thtoriqne et pratique, 
par Charles Calvi, 2me ed., 1. 1, p. 366, \ 24T: 
<< Si la c616bration des manages eSt une afiure 
d'int^rSt public et social, la dissolution da lien 
conjugal n'a pas une importance moindre ; elle 
est r^gie par les mdmes principes de jurispni- 
donce Internationale. Ainsi la dissolution d^mi 
mariage judiciairement prononcto par voiede 
separation de corps et de biens, ou par voie de 
divorce conform6ment aux lois dn pays oil le 
mariage a 6te c^l^bre et oil les conjoints avaient 
leur domicile, produit ses effets dans toute autre 
contree. Mais d'aprds quelle r^le se goider 
et quel principe doit-on appliquerquand la rap- 
ture du lien conjugal est poursuivie dans nn 
autre pays que celui de la calibration du domi- 
cile, ou dans un pays dont la l^sladon difl^ 
de celle de la patrie des conjoints^ c'est U une 
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delicate qnestioii de dioit international priT6, qui 
a 8uscit6 plus d'un conflit. Pour la rteoudre il 
faut tenir compte de la nationality et du statut 
personnel des 6pouz. Si les conjoints appar- 
tiennent k un pajs et k une communion qui re- 
poussent le divorce, c'est-iulire la rupture abso- 
lue definitive du lien conjugal, et admettent 
seulement la separation de corps et de biens, ils 
ne penvent l^gitimement tant qu'ils conservent 
U mSme nationality, la mSme crojrance reli- 
gieuse, fiiire dissoudre leur union matrimoniale 
en se tmnsportant dans an pays oil pr6vaut le 
divorce avec faculty de conclure un autre ma. 
riage ; car s^ils agissaient ainsi ils s'exposeraient 
quand ils Tetoumeiaient dans leur patrie k y 
etie judiciMrement poursuivies et condamn6s 
oonunes bigames. Lorsqu'au contraire les 
epoux appartiennent k un pays dont les lois in- 
terieures sanctionnent le divorce, et qn'usant 
du benefice des lois qui rggissent leur statut 
personnel ils ont r6gulierement fiiit prononcer 
la dissolution complete de leur marlage, ils 
dolTent partout ailleurs dtre coneid6r6s comme 
ceiibataires et libre de contracter une nouvelle 
anion matrimoniale. 

"En resume, la rigle k suivre en cette matidre 
est bien moins la loi du domicile que celle de 
la religion, de la nationality, et du statut per- 
aonnel qui en d6coule." 

The Italian anthor Fore, as translated into 
French by Pradier Foder6, edition of 1875, at 
p. 216, No. 120 : after giving the opinion of 
Bocco, Italian Jurist, wholly to the efifect that 
the dissolubility or indissolubility of the mar. 
riage tie, in other words the question of the 
right of divorce, must be determined by the law 
of the matrimonial domicile. This proposition 
in its broadest sense, Fore disputes, but after 
reviewing the jurisprudence of different coun. 
tries, including England, France, Austria, Prus- 
sia, the United States of America and Italy, and 
the opinions of various Jurists, including Mer- 
lin, Westlake, Dallos, Demolombe and others, 
as well as different arrets involving various 
phases of the question, he concludes by giving 
a kind of qualified a08ent to Bocco's opinion, 
which he does in this wise. He puts the ques- 
tion: «8i un homme l^gitimement divorce 
dans sa patrie pent se remarier dans un ctat 
tiers dont la loi ne permet pas le divorce.'' He 
remarks: « Cette question a M longuement 
diacutee par les jurisconsultes et par les tribn- 



nauz." He reviews the opinions and decisions 
on the subject, the weight of which are in fiivor 
of validity, and concludes as follows : — 

No. 134. " Nous partageons la mdme opinion 
et en en feasant Tapplicatlon nous disons que 
Tofficier de I'Etat Civil ne pent refuser d'assister 
au mariage d'une anglaise ou d'une polonaise 
valablement divorcee, et qui voudrait se re- 
marier en Italie. En effet il est certain que la 
condition juridique d'un Stranger et sa qualit6 
de p^re, de fils, d'eponx, doit se determiner d'a- 
pres la loi de sa nation, que les effets qui d^ 
rivent de I'etat juridique d'un etranger ne 
peuvent etre empdches que lorsqu'on oppose 
une loi d'ordre publique de notre Etat; que 
I'officier de I'Etat Civil ne pent declarer la dis- 
solution du mariage non ezistant, quand celul- 
ci a ete dej& legalement dissoos, et qu'il ne pent 
empdcher le divorce de contracter un nouveau 
mariage, lequel lorsque le premier est dissous, 
n'est nullement contraire k nos lois, le divorce 
etant dans la situation legale d'un homme non 
marie. Nous concluons done .que defendre 
k qui est legalement divorce de pouvoir. 
contracter un nouveau mariage en Italie est 
contraire k nos institutions et k nos lois." 

See Harvey v. Famie, L. B. Appeal cases, vol. 
8, p. 43 ; Law Times Rep. for 1859-60, vol. 2, 
p. 542. 

Monk, J., concurred in the above dissent. 

Bamsat, J. This action was brought by 
the respondent, who alleges that she is the 
divorced wife of the appellant, asking him for 
an account of the fortune she brought him at 
her marriage and^ which passed into his hands. 

She alleges that she was married in the State 
of New York in May 1871, New York being 
then the domicile of both parties, that by the 
law of that State, there being no ante-nuptial 
contract, she had the ab^lute control of her 
property, and she alleges further that by a 
decree of the Supreme Court of ^ew York she 
was divorced from her said husband, and that 
she is thereby in the position of tk/eme »oU and 
entitled to bring this action as such. 

The appellant pleaded that the parties after 
their marriage came to Montreal and acquired 
a new domicile in the Province of Quebec, 
which new domicile they had at the time of 
the pretended divorce which is therefore null, 
and that plaintiff could not bring this suit. 

There was also a dtfente enfaiL 
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The Tespondent replied, that the hnsband 
was seryed with the action in New York, that 
he appeared and did not decline the Jnriidio- 
tion of the Court. 

The quettions that arise on these pleadings 
are ; 1st— Is the divorce valid T 2nd.~If not a 
divorce here, oould the wife bring the action 
without authoriiation ; and subsidiarily thereto, 
is the absence of authorisation properly raised 
by demurrer and plea to merits ? And 3rd. — 
Does the fidlnre of the husband to decline 
the Jurisdiction of the Court in the State of 
New York make its decision ret judUata as 
against him? 

The tint of these questions is manifestly the 
most important and the most difficult In de- 
ciding it we must have recourse to our own 
law, if its rule can be discovered. But before we 
attempt to lay down principles, it is necessary 
to arrive at a definite conclusion as to the main 
facts that are contested. It would seem that it 
is not denied that by the law of the State of 
New York the married woman's property 
remains separate, and her own, unless there be 
some special disposition of it Whether this 
be the sound exposition of the law of that State 
we are not now called upon to enquire, as no 
such question appears to have been raised, 
and on faiU it arUelet the husband admits 
having received a tin box containing securities 
in bonds and cash, " the separate property and 
fortune" of respondent. Both parties were 
American dtiaens , although the State of New 
York was not the native State of either; but 
both seem to have had their principal abode 
there, where the marriage was celebrated, and 
where they lived, except for short periods till 
the autumn of 1872. 

It seems also clear, that appellant and his 
wife took up their abode in Montreal as their 
permanent residence, and that the husband 
acquired a new domicile there which became 
that of his wife. She could have none other, 
according to our law, unless separated from bed 
and board. C. C. 83. It is, however, proved that 
the respondent at the time of instituting the 
suit for a divorce in New York, had that sort of 
residence there, which, by the laws of that 
State, give jurisdiction to its courts to pro- 
nounce a decree in divorce. 

The precise l^gal question we have, then, to 
decide is this — whether a wife domiciled with 



her husband in the Province of Quebec can of 
her own movement, and without any sepankioQ 
as to bed and board, remove to another place, 
take advantage of the law of the place of 
marriage to obtain a divorce a vimcuio matrix 
mtmiif which is absolutely prohibited by the 
laws of this Province, and afterwards come 
back here and act as an unmarried woman. 

It is argued that if she cannot do this, it is com- 
petent for any man, married in a country where 
divorce a vimculo is permitted, by changing his 
domicile, to deprive his wife of the advantage 
of dissolubility) if I may use such a word. I am 
not sure that this is the necessary consequence 
of refusing the wife the rights claimed in this 
case ; but if it were, I am not prepared to say 
that this argument appears to me to be con- 
clusive. In one sense it may be considered & 
hardship to the wife, but it is one against which 
it can hardly be expected our law should spe- 
cially provide. The remedy for the evils com- 
plained of by the respondent, is tiie separation 
dmetuaei ikoro. Our law having provided a 
remedy, and having positively refused another, I 
do not think, the husband having retained his 
domicile in this Province, his wife can seek 
another domicile and destroy the tfotei of an 
inhabitant of Canada. 

The case of Rogtn v. Rog^n (3 L. C. J. 65,) 
was cited in support of the contrary view. Bot 
in that case all that the court decided was that 
community did not exist between husband and 
wife married in England, then their domicile^ 
subsequently removing to Canada. The doc- 
trine recognised by this decision may perhaps 
be doubted (Story, Conflict of laws §176) It 
seems, however, to be the doctrine of Pothier. 
But the discussion turns entirely on the ques- 
tion of whether community is a iSCoM r^d 
or pertonnel, and consequently it does not apply 
to the case before us, because we are not to 
consider the effects on the property of the coo- 
Joints but as to their personal datua. 

On the seocmd question I sun of opinion thst 
the Judgment of the Supreme Court of the 
State of New York does not produce the elfects 
of fM Judieaia as against the husband. It is 
essential that the Court should he competent 
Now, the competence does not mesm that the 
Court shall be competent according to the laws 
of its own State, but that its modes of pio- 
cedure be not an inMngement of the rights of 
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another state. Summoning Mr. Fisk domiciled 
in Canada to appear in New York is summoning 
him to appear before those who are not his 
nataial judges. And his appearance, without 
farther proceedings, does not appear to me to 
alter the matter. 

It has been mid that this action lies even if 
there be no divorce, and that the husband is 
obliged to account to his wife for her property. 
Tbid id very true, but it is contended that she has 
brought the action as an unmarried woman and 
without authorization . The prohibition of our 
law as to the wife appearing in judicial pro- 
ceedings without the authoriaation of the 
husband is express (176 C. C), and I am not 
aware that there is any mode of supplying this 
authorisation after the suit is commenced. 
''She cannot appear, " and therefore she is not 
rightly before the Court, and it is not a question 
of amendment. To substitute an authorization 
by the Court is to antedate a power, and one 
which can only be exercised by the Court on 
the refusal of the husband (C. C. 178) or if he 
be interdicted or absent, (C. C. 180). But it is 
said the want of authorization has not been 
properly pleaded, and a case of Anntaya v. DorgB 
ti al., (6 R. L. 727) was cited in support of 
the pretention that this question could only be 
raised by a preliminary plea. I question very 
mnch whether if the defect appears on the 
face of the proceedings it is necessary to plead 
it at all, but I think it at all events is a good 
plea to the merits. It is not a question of 
ttat'u only, it is a lack of power. But in 
addition to this, the whole of the action turns 
on the alleged fact that she is an unmarried 
woman. 

1 am therefore to reverse and dismiss the 
action till/' rl t€ powvoir. 

The following is the judgment : — 

''Considering that the parties in this cause 
were married in the year 1871 in the State of 
New York, one of the United States of America, 
where they were then domiciled ; 

"Considering that shortly after, to wit, about 
the year 1872, they removed to the City of 
Montreal, in the Province of Quebec, with 
the intention of fixing their residence perma- 
nently in the said Province ; 

"And considering that the said appellant has 
been engaged in business and has constantly 



resided at the said City of Montreal since his 
arrival in 1872, and that he has acquired a 
domicile in the Province of Quebec ; 

''And considering that the female respondent 
has only left the domicile of her husband at the 
City of Montreal In 1876, and obtained her 
divorce from the appellant in the State of New 
York in the year 1880, while they both had 
their legal domicile in the Province of Quebec ; 

''And considering that under article 6 of the 
Civil Code of Lower Canada, parties who have 
their domicile in the Province of Quebec are 
governed even when absent from the Province 
by its laws respecting the status and capacity 
of such parties ; 

«And considering that according to the laws 
of the Province of Quebec marriage Is indissolu- 
ble, and tijat dtvorcu is not recognised by said 
laws, nor are the Courts of Justice of the said 
Province authorized to pronounce for any cause 
whatsoever a divorce between parties duly 
married; 

*<And considering that the decree of divorce 
obtained by the female respondent in the State 
of New York has no binding efifect in the Pro- 
vince of Quebec, and that notwithstanding such 
decree, according to the laws of the said Pro- 
vince the female respondent is still the lawful 
wife of the appellant, and could not sue the 
said appellant for the restitution of her property 
without being duly authorized thereto ; 

"And considering that the said respondent 
has neither alleged nor produced any authoriza- 
tion, as required by law, to institute the present 
action, and that there is error in the judgment 
of the Superior Court rendered at Montreal on 
the 25th day of February, 1882 ; 

<<This Court doth reverse the said judgment, 
and proceeding to render the judgment which 
the said Superior Court should have rendered, 
doth dismiss the action of the said respondent 
8au/ d ie pourvoiVf with costs, as well those in- 
curred in the Court below as on the present 
appeal (Judges Monk and Cross cUtMtUinjf).^ 

Judgment reversed. 

Kerr 4^ Carter for the Appellant 

E. Lajleur for the Respondent. 
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SUPERIOR COURT. 
Montreal, September 27, 1883. 

(In Chambers.) 
Before ToRBANOB, J. 

MiLLOT V. O'Bbibh, and Bury et al^ assignees, 
and MiLLOT, petitioner. 

CoUi in Review— Dueoniinuance afUr factum 

fiUd. 

Where the party intcribing in Review duconUnuea 
after ineeription and after factum hat been 
fiUd by reapandentj the latter is entitled to eoaU 
at of a eaae tettled before hearing. 

Motion to revise taxation of costs, which al- 
lowed defendant's attorney a fee of only $6, 
(instead of $20 as claimed), where the plaintiflf 
had desisted from his inscription in Review 
after defendant's factum was filed. 

The JuDOR granted the motion and allowed a 
bill of $30.55, via. : appearance $3, attorney 
$20, factum $6, bill $1.55. 

Motion granted. 

Doherty ^ Doherty^ for plaintiff. 
J. L. Morrit, for defendant 



CIRCUIT COURT. 

MoNTRiAL, October 16, 1883. 

Brfore Raintillb, J. 

Eyans v. Hdrtubise, and De Berczy, a^judteO' 

iaire, petitioner. 

Procedure — Jurisdiction. 

Under a Judgment in the Circuit Court certain real 
estate qf d^endant wat sold by the therif, who 
filed htt return in the Superior Courty and the 
report qf dittrxbuiion wat made there. The de- 
fendant refund to give pottestion. Heidi that 
the application qf the purchaser for a writ of 
possession should be made to the Superior Court 
and not to the Circuit Court, 

RAimriLLB, J., said although the suit was in 
the Circuit Court, this Court had no jurisdiction 
to grant a writ of possession, as the sheriff's re. 
turn had been filed in the Superior Court, and 
the report of distribution had been made there. 
Petition dismissed without costs. 

J. L. Morris, for petitioner. 

Loranger ^ Beaudin, for defendant. 



RECENT QUEBEC DECISIONS. 

Curator to dSlaiuement.— The functions of a 
curator to a dSlaistemeni cease by the payment 
of the hypothecary debt, ipto facto.— Moneatel y. 
Ross, 21 L. C.J. 218. 

Jurisdiction— Cause faction.— Le oontiat par 
un negotiorum gettor ne lie lea parties qtfaprei 
que I'oblige a ete averti par le leprSsente qu'il 
le ratifiait, que le lieu du contiat est celui oil 
roblig6 en a re^u et accepte la proposition, et 
qu'une condition de liYraison dans la province 
de Quebec n'est pas suffisante pour donner 
juridiction au tribunal du district ou elle deYsit 
s'effectuer, et permettre d y assigner la partie 
qui residait et s'est oblig6 dans la proTince 
d'Ontario.— rowryfiy v. WhsOer, Court of Re- 
view, Quebec, Stuart, Casault and Caron, JJ, 
9 Q. L. R. 198. 

Quebec Controverted Eleetiont Aet^ IBlb—De- 
petit. — The petitioner, and not his attomef, is 
given by the Statute the right to withdraw the 
deposit— />ionfi« v. Oagnon, S. C, Quebec, 
Alleyn, J., 9Q.L.R. 210. 

lAcente Act— FrohtbUion.— The Legislature of 
the Province of Quebec was duly rested, undff 
the B. N. A. Act, 1867, with power to enact tlic 
provisions contained in the 2nd and 7 1st sec- 
tions of " The Quebec License Law of 1878."— 
Dion V. Chauveau et al., B.C., Quebec, AlleYn, J^ 
9 Q. L. R. 220. 



GENERAL NOTES. 

In MulMv V. PeopU, 87 N. Y. 367, the d<w WM ealogix- 
od by the Cjpurt in the following strain :— ** When we 
oall to mindthe small spaniel that saved the life of 
WilUam of Orango, and thus probably chaoged the 
current of modem history (2 Motley's Dutch Republiei 
998) ; and the faithful 8L Bernard, whieh, aft«r a 
storm has swept over the oresU and sides of the Alp?* 
starts out in search of lost travellen, the claim thai the 
nature of a dog is essentially base, and that he 5b(rald 
be left a prey to every vagabond who ehooses to «t«I 
him, will not now receive ready assent." 

The French "executioner of high works" for the 
time being is M. Diebler. M. Diebler sueoeedcd the 
better known M. Roch. If an annalist in the Ftgair. 
is to be believed, the existing executioner Iangitiifae« 
for want of occupation, and is by no means gr*lefui 
for M. Gr6vy*8 excessive humanitarianism in keeping 
him in enforced idleness. He used to be in the enjoy- 
ment of a salary of £320 a year, but in consideratioa 
of the office being almost a sinecure it has recently been 
reduced to £240. M. Diebler naturally hi not ecmteDt, 
and longs for more heads to operate on, for which he 
is entitled to an extra fee of £8 and travelling ezpeoMS. 
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YoL. VI. OCTOBEB 27, 1883. No. 43. 

A STRANGE PORTRAIT. 

Once upon a time extraordinary present- 
ments of Canada and Canadian affairs were 
not uncommon in American journals, but we 
were under the impression that they were 
becoming things of the past Facility of 
intercommunication is rapidly effecting a 
wonderfal change in the notions which the 
people of different countries formerly enter- 
tained of one another. But the Ameriettn Law 
Review treats us to some surprising infor- 
mation about ourselves written after the old 
feshion. The article has reference to Lord Cole- 
ridge's change of programme as respects Can- 
ada. Our witty contemporary the Albany Law 
Journal referred to this as follows: — "Ova 
" brethren on the Thames and on the St. 
" Lawrence should remember that Lord Cole- 
" ridge is not so young as he once was, and 
" tbat we, as his hosts, feel bound not to en- 
*^ danger his health by any such hyperborean 
" journeys as the Canadians would gladly tempt 
" bim into. There is no telling where these 
M Canadians would stop. They might per- 
« suade his lordship into an arctic exploring 
^ expedition. " We relish this fun as much as 
any ot our neighbours, but what is a jest in the 
columns of our Albany contemporary is pro- 
claimed in sober earnest at St Louis. The 
British provinces, we are told, " are the tail 
<<end of an Empire; they are destitute of 
*' distinction in arts, in literature, in agriculture, 
•' in manu&ctures, and in mechanical inven- 
*» tions.".... "They hare a vice-regal Court, 
'* with its dudism and low-necked dresses. 
" They also have a few hereditary titles. 
<* Their courts are modelled in close imita- 
'< tion of the present English system, and they 
" have justices who would regard it almost a 
" contempt of court to have an American law 
" book read to them. They regard us as a sort 
" of a koom poah people, whose judges, legisla- 
te tors, and public men are universally corrupt^ 
" and who are going to the dogs as fast as pos- 
" sible. . .They are trying to build a transconti- 
** nental railway along the margin of the frozen 



" zone — not because it is called for by a single 
it demand of commerce, but because it will pro- 
« mote a visionary dream of empire. There is 
" really no hope for their young men ; for every 
u good place in their vast mercantile houses, 
" and in their educational and civil service, is 
^' filled by young nincompoops imported from 
<< England ; and from all the provinces, east and 
" west, they are making to the States in great 
<< numbers. Canada is like a breeding ground 
« of migratory arctic birds." 

This would be very amusing as an after din- 
ner sally by Mark Twain, but << there is no hope 
for" the man who seriously believes such 
ludicrous nonsense. At any rate it would be 
out of place in a legal journal to try to en- 
lighten a writer, whose law may be very good, 
but who is so wofully astray in his facts. We 
do not think it right to devote our space to 
showing, for instance, that many of the States 
have been beaten by this « tail end of an em- 
pire " in growth of population ; that as to agri- 
culture, notwithstanding protective duties, the 
people of the States are generally willing to pay 
us our own prices for our butter, our apples, our 
potatoes, hay, and other products; that our 
literary men, however " destitute of distinction,*' 
are, at any rate, known so well that our neigh- 
bours have drawn several of their most brilliant 
preachers from their ranks : that the transcon- 
tinental railway, £eu* from being the prompting 
of a visionary dream, has gradually gained over 
to its praise those who, like the London Times ^ 
most bitterly opposed it a few years ago ; that 
our leading universities have at their head 
Canadians bom, instead of " nincompoops from 
England ; " that the most important offices every- 
where, including the judicial bench, are filled by 
Canadians ; that many of those who are " mak- 
ing to the States" are leaving their country for 
their country's good. All this is outside of our 
functions as conductors of a legal journal, but 
we may properly point out the curious blunder 
of our St Louis contemporary with regard to 
the citation of American law books. So fiir 
from being considered a contempt of court, we 
venture to think that the leading writers of 
the United States — Story, Kent, Parsons, 
Bishop, Bedfield, Cooley and others, as well as 
the principal State reports, are as much read 
and as often cited in our courts, and received 
with as much respect where they are applica- 
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lile, as they are in the courts of the Union. We 
do not know where our St. Louis contemporary 
could have picked up such a wonderful account 
of us, but we suspect that the writer, if he ever 
▼isited Canada, must have fallen into the hands 
of a Canadian Mark Twain and been very badly 
stufied. 



JUDICIAL SYSTEMS OF ENGLAND AND 
THE UNITED STATES. 

The speeches of Lord Coleridge since his 
arrival in America have presented little that 
arrests the attention, still less that merits re- 
production. His Lordship is an easy, graceful 
speaker, and the observations which he has 
been forced to make on the several occasions, * 
festive or otherwise, on which he has appeared 
before public assemblies in America as a dis- 
tinguished guest, are quite in keeping with his 
reputation as a genial and accomplished man 
of society, but they are unmistakably common 
place. It is but fair to add that the Lord Chief 
Justice is one of the least pretentious of indi- 
viduals, and that he frankly and modestly as- 
cribes to the kindness and friendship of Mr. 
Qladstone rather than to his own merits the 
elevated position which he occupies. In fihct, 
he quite underrates rather than over-estimates 
his own abilities. But while we have looked in 
vain for originality or brilliancy in his lord, 
ship's speeches, they are at least free from 
aught that could be regarded as offensive or 
undignified. The Chief Justice had to listen to 
a great deal of <• tall talk*', as, for example, at 
the formal reception by the NT. State Bar As- 
sociation, Oct. 11, when Mr. Shepard began his 
introduction of the guest in these terms : <<Eng- 
"land and America are met together; right- 
"eousnessand peace have kissed each other. 
<< Stars of the first magnitude in the legal heav- 
** ens come into conjunction when to you, sir, 
'< as chief judge of five and a half millions of 
" freemen, elected thereto according to the 
" forms prescribed by our Constitution," kc kc. 
Mr. Shepard could not understand how ridicul- 
ously this stuff sounds in English ears ; but bis 
lordship was uniformly courteous and accepted 
with unfailing gravity and good humor all the 
prodigious compliments lavished upon him. 
On the occasion referred to, his lordship advert- 
ed at some length to the differences in the jud- 



icial systems of England and the United States. 
The following extracts from his speech, which 
was one of the most elaborate which he .has 
made in America, are of interest :— 

" It seems to me that there are one or two 
other differences, which upon clear, good and 
entirely uncontradicted evidence, exist between 
our system and yours. I am told with one 
voice that our courts in England go faster than 
your courts in America, and I cannot say with 
what pleasure an old, narrow-minded insokr 
received the intelligence that in anything— 
even in a lawsuit — ^the old country went fiELster 
than the new. I am told also — and it sctms to 
be the fact — that the judges in England take 
the liberty of assuming more the direction of 
affairs in cases which are tried before tisem, 
whether with or without a jury, than the 
practice of some of your States and the actual 
statutes in others permit to the judges in this 
country. It is not for me to express an opinion 
as to whether you are right or wrong. From 
our point of view, and in our circumstances, I 
cannot help thinking we are right ; but never- 
theless, I am not so presumptuous as to deny 
that it is very likely that from yoor point of 
view, and in your very different circumstances, 
you may be right, too, because, where the 
circumstances differ, the conclusions will 
naturally not be the same. One thing geems 
to me clear — that in England, with our fewer 
judges, we dispose, and dispose without arrears, 
of a very sufficient and satisfactory number of 
cases ; and in this country upon the whole, in 
many States, and certainly, as I onderstand, in 
the courts of the Union, there is a very con- 
siderable arrear at the present- time. 

'< You are probably aware that we in England 
have been engaged for the last ten yeare. 
beginning in 1873, when, as attorney-general, I 
was responsible for passing the Judicature Act 
through the House of Commons, in endeftvor- 
ing to cheapen, and simplify and expedite our 
procedure upon the lines of those salutary 
statutes which the wisdom of Parliament 
enacted about thirty years ago (in 1852-54). 

<< At this moment, a committee, of which I 
have the honor to be chairman, having rt'port>'d 
in favor of certain amendments, the judges 
have made large alterations in our rules of 
procedure, which I hope may be beneficial, bnt 
which I am not wise enough to undertake to 
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gay will be beneficial ; for no man can hope to 
tell, withont practical experience, what will be 
the real operation of a new Code of Procedure. 

^' Bat it was high time that something was 
done to expedite, and amend and simplify the 
common law, which deserves all the praise 
which yonr chief judge and Mr. Evarts have 
lavished upon it, and which, some thirty years 
ago, was in serious danger. 

*( It had become associated in the minds of 
manj men with narrow technicality and sub- 
stantial injustice. 

<* That was not the fault of the common law, 
but it was the ftiult, if fault it were, of the 
.system of pleading, which looked at practic- 
ally, was a small part of the common law, but 
very powerful men had contrived to make it 
appear that it was almost the whole of it — 
that the science of statement was fiir more 
important than the substance of the right, and 
that rights of litigants themselves were com- 
paratively unimportant unless they illustrated 
some obscure, interesting and subtle point of 
the science of stating those rights. 

^ Now, I prefer to confirm what I am telling 
you, by authority much greater than my own, 
because it might be said, and said with truth, 
that I was merely condemning a system which 
I possibly disliked, because I never was very 
proficient in it. I well recollect to have heard 
'Sir Wm. Erie, who was a great lawyer, who 
was chief judge of the Common Pleas, and 
whose name may be known to many of you on 
this side of the Atlantic — relate a remarkable 
conversation that took place between a learned 
baron — a £unous man of those days — himself, 
and a third person, very distingnished in his 
day, but little remembered in the present : 
Charles Austin, a num of singular gifts of mind, 
who devoted himself chiefly to making a 
fortune, and whose reputation, immense with 
his contemporaries, is chiefly knovm to pos- 
terity by a striking sketch of him, given in his 
autobiography. These three men were in a 
London Club, and the baron said that he had 
joined in the building of sixteen volumes of 
Meeton ^ WeUby^ and that that was a very 
gieat thing Indeed for any man to do. Sir 
Wm. Erie, with more candor than courtesy, 
replied that it was a fortunate thing there had 
not been a serenteenth volume of Meeton ^ 
^eUhy, for if there had, the common law 



would disappear from creation amidst the 
universal jeers and hisscH of mankind, and 
Charles Austin followed up this observation of 
Sir Wm. Erie, in this way : he said : < I have 
heard you say that before, baron, and suppose 
there is something in it, but now, in candor — 
in the palace of truth — do you think that the 
world, or that England itself would liaYe been 
the least worse off if every case in every 
volume of Meeson f WeUby had been decided 
the other way?' Now, you must not pursue 
a story, you know, beyond its legitimate con- 
clusion, and what exactly it was that the 
learned baron answered, I am really unable to 
say ; but it is a comfort to think that those 
subtleties, if there was any merit in them, 
have not entirely been banished from the earth, 
and I am told that there is a State in this 
progressive Union in which they are, at this 
moment, as alive as ever, and I venture upon 
this subject, to make you a practical suggestion. 
" You have lately procured, may I say most 
wisely, a great National Park, into which the 
beauties and glories of nature, and the strange 
and eccentric forms which natural objects 
sometimes assume, may be preserved forever 
for the instruction and delight of the citizens 
of this great republic. Could it not be ar- 
ranged, that with the sanction of the State, 
some comer in that one State should be pre- 
served, as a kind of pleading park, in which 
the glories of the negative pregnant^ absque hoe, 
repliccUian de ir^uria^ rebutter and sur-rebutter, 
and all the other weird and fdnciful creations 
of the pleader's brain might be preserved for 
future ages to gratify the respectful curiosity of 
your descendants, and that our good old English 
judges, if ever they re-visit the glimpses of 
the moon, might have some place where their 
weary souls might rest — some place where 
they might still find the form preferred to the 
substance, the statement to the thing stated. 
I cannot help thinking that that would bo a 
matter worthy of the liberality, of the genius 
and conservative instincts of the great Ameri- 
can public. But it is really, to speak seriously, 
a great pleasure for me to find that slowly, and 
if I may say so, with wise hesitancy, you are 
gradually admitting into your system those 
changes which we have lately made, as and 
when they satisfy the needs, the temper, and 
the genius ot your people. " 
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THE GOVERNOR GENERAL, 

The present week has been marked by a 
change of Governor Qeneral^biit to us an incident 
of this nature has only social and historical 
signiflcance. It has less effect upon the 
money market than a slight attack of indiges- 
tion suffered by a railway magnate has upon the 
susceptible financial pulse of our republican 
neighbours. The Marquis of Lome and the 
Princess Louise leaye our shores with the 
respect and good wishes of all. They have 
done much during the last five years to dispel 
the misconceptions about Canada which existed 
on the other side of the Atlantic. The Mar- 
quis of Lansdowne, who has assumed the 
administration, is of distinguished ancestry, and 
unblemished reputation. He has already had 
considerable experience in state affairs, and 
although he may not have the wit and bril- 
liancy of a Dufferin there can be no doubt that 
he will fill with dignity and tact the oifice 
which he has been pleased to accept. His 
Excellency speaks with purity both the lan- 
guages in use in our country. This has been 
noticed by the daily journals as though it were 
remarkable that an English peer should speak 
French with a pure accent. The circumstance 
is fax from unusual among educated English- 
men, and in the case of the Marquis his 
connection on the maternal side with the 
Gomte de Flahaut makes it quite natural 
that he should be conversant with the French 
language. 



NEW BOOKS. 

Insanity, considered in its Medico-Legal Rela- 
tions, by T. B. Buckham, A.M., M.D.— 
J. B. Lippencott k Co., Philadelphia, 
Publishers. 

Dr. Buckham explains in his pre&ce tliat the 
chief objects in view in this work were " to point 
out the pernicious uncertainty of verdicts in 
insanity trials, with the hope that by arousing 
attention to the magnitude of the evil, at least 
some of the more objectionable features of our 
medical jurisprudence may be removed; to 
faithfully call attention to the more prominent 
causes of that uncertainty \ and, with the most 
friendly feelings for both my own and the legal 
profession, to criticise severely, and to censure 
when necessary, not the individuals, but the 



system which has made insanity trials a re- 
proach to courts, lawyers, and the medical 
profession. ' ' The author supports the " PhTScal 
Media theory, ^ i. «., that in this life the mind 
is wholly dependent for the manifestation of its 
operations on certain organs of the liodj 
designated physical media. Inaanity, in hi^ 
view, may correctly be defined as follows:— 
« A diseased or disordered condition, or mal- 
formation, of the p hysical ozgans through which 
the mind rec^ves impressions, or manifests its 
operations, by which the will and judgment 
are impaired, and the conduct rendered im- 
tional. '* And, as a corollary, it is laid down 
that insanity being the result of physical 
disease, it is a matter of £EM:t to be detennined 
by medical exper ts, not a matter of law to be 
decided by legal tests and maximB. Tlie 
medical experts here referred to are those who 
have made a spec ial study of the subject^ not 
general practitioners, the calling ot the latter to 
give evidence in insanity cases being strongij 
denounced. We have indicated the scope of the 
work before us. It is well known tiiat the 
ordinary tests of insanity have not worked 
satisfactorily in the past, As an emin^t 
specialist (Dr. Maudsley) has said, ^ were tbe 
issue to be decided by tossing np a shilling it 
could hardly be more nncertain." Dr. Bockham 
is entitled to an attentive hearing. He has 
treated his subject in an interesting manner, 
all technicalities being avoided, and the time 
expended in the perusal of his work will not 
be wasted. 



BOTES OF CASES. 

COURT OF QUEEN'S BENCH. 

MoNTBiAL, September 24, 1883. 

DoRioN, C.J., MoHK, BAKsa^T, TssaiKE and 

Cboss, JJ. 

Flktchbr (plff. below). Appellant, k Tas Muttil 
FuuB Insubancb Co. FOR STAirsTSAD k Shsb- 
BRooKB Cos. (detts. below). Respondents. 

Procedure — Jury Trial — Motion for juiffmtti» 

the verdict. 

The motion for judgmeni on the verdict^ in ^tieU 
eeucj can only be oppoted by meant qfeno* 
tionjor a new trials a motion m am^ ¥ 



ffiE LEGAL NEWS. 



341 



Judgment^ or a motion for )udgmtni non oh- 
itatUe veredicto (422 C.C.P.) ; and where thete 
motiofu had been made uneueees^idly by the 
defendant, and the plainiif then moved for 
Judgment on the verdict, the findings qfthe 
jury muH be taken aa they stand, and the 
plainUff '« motion/or judgment on the verdict 
will be granted if the findings qf the jury are 
in his favor. 

The action was brought in the Court below 
on a policy of insorance for fSOO. The case 
was tried before a juiy, and a special verdict 
was found, in the form of answers to 29 ques- 
tions. The company moved for a new trial, 
in arrest of Judgment, and for judgment non 
obstante veredicto. These motions severally 
^ed. The plaintiff then moved for judgment 
on the verdict^ which was granted by the Court 
at Sherbrooke. The Court of Review at Mon- 
treal set aside this judgment, " considering that 
the hcta of record established that plaintiff was 
not proprietor of the premises insured by him 
when he made the Insurance, and that by the 
Gonsol. Stat, of L. C^ ch. 68, s. 25, the policy 
was void." See 5 Legal News, p. 66. The ap- 
peal was from the judgment in Review. 

Brownj for the appellant, contended that 
the Court could not examine the evidence on a 
motion for judgment on the verdict. There 
was no case on record where a court had 
reyersed a judgn^ent founded on a verdict, for 
the reason that the verdict was not supported 
hj the evidence. In the next place it was con- 
tended that the appellant was, in fact, the 
owner when the loss occurred, and that the 
verdict was in fiftvor of the appellant on this 
point. 

Wm. White, Q, C, for the respondents, con- 
tended that the verdict did not entitle the 
Appellant to any judgment. The answer to the 
question, whether the plaintiff was owner, was 
" the jurors think he was." The verdict really 
sustained the defence, and the Court of Review 
was right in setting aside the judgment in 
&vor of the appellant. 

Ramsat, J. It is not very easy to seize the 
difficulty in this case, which seems to be 
created by some rigid interpretation of articles 
of the Code of Procedure. 

An examination of the Jury process will 



obviate any difficulty so creat^sd, by giving the 
key to the proper interpretation. 

Under the system of the general verdict, 
there was no difficulty as to the person who had 
obtained it — the finding was for the plaintiff or 
for the defendant. The verdict was then checked 
by one or other of three motions. There was a 
motion to arrest, or for a new trial, or motion 
non obstante. With the special findings on 
interrogatories, another difficulty arose — It was 
as to which party had gained by the verdict. 
In other words, what was the result oi these 
findings? Now that question can never be 
affected by the article of the code which 
says that the motion for judgment on the 
verdict can only be opposed by the three 
motions, (Art 422, C. C. P.) What the artidle 
means is this, that if one party has got 
answers, the logical result of which is to give 
him a right to the verdict, no one can go 
behind these findings but by the three, motions. 
In other words, you cannot attack the findings 
of the jury but in the three ways indicated. 
Of course, if the delay for taking advantage of 
these methods is expired the findings must be 
taken as they stand. 
Now what were the issues 7 
The first issues raised by the pleas are : 
That appellant was not owner ; 
That the property was encumbered otherwise 
than he had declared ; 
That there was over-valuation. 
Do the findings in fiict cover these issues 
in such a way as to give appellant a right to 
judgment 7 

The only point upon which there seems to be 
the least obscurity is the appellant's title to 
the property. He has had to make up a title, 
beginning in a verbal title, but dating back as 
far as 1872. The policy is in 1874, and in 1872 
the property was bought in at public auction 
for appellant. I don't think now we can go 
into the question of whether this was properly 
proved or not 

There is no finding to support the allegation 
that there was any mis-statement as to the 
property. " The jurors think he did not con- 
ceal fiicts. " They do not know *< that the 
property was encumbered." Again, they dis- 
tinctly say there was no over-valuation. 

As the verdict is not attacked in the only 
manner permitted by law, and as the findings 



342 



THE LEGAL NEWS. 



are clearly in &Yor of the appellant I am to 
reverse, and give plaintiff judgment on his 
motion. 

The judgment is as follows : — 

« Considering that the jury sworn to try the 
present case hare, by their answers to the 
questions submitted to them, found in £Eiyor 
of the appellant^ plaintiff in the court below, 
and that they have assessed the damages which 
he has sustained by the fire mentioned in the 
pleadings in this Cause at the sum of $600 ; 

** And considering that the motions made by 
the respondents in arrest of judgment, for judg- 
ment non obstante veredicto^ and for a new trial, 
had been disposed of when the case was heard 
before the Superior Court on the motion of the 
appellant for judgment on the verdict; 

*< And considering that the said motion, not 
being opposed in the mode prescribed by article 
422 of the Code of Civil Procedure, the appel- 
lant was entitled to his judgment on the verdict; 

<< And considering that there was no error in 
the judgment rendered by the Superior Court 
at Sherbrooke on the 18th day of May, 1881, 
and that there is error in the judgment rendered 
on the 31st day of January, 1882, by said Super- 
ior Court sitting in Review ; 

"This Court doth reverse the judgment ren- 
dered by the said Superior Court sitting in 
Review on the 31st day of January, 1882, and 
doth confirm the judgment rendered by the 
said Superior Court, at Sherbrooke, on the 18th 
of May, 1881, and doth condemn the respondent 
to pay the costs as well those in the Superior 
Court as those incurred in Review and on the 

present appeal." 

Judgment reversed. 

/oM, Brown ^ French for Appellant. 

Camirand J* Hurd for Respondent. 

W, White^ Q. (7., oounseT. 



COURT OF QUEEN'S BENCH. 

Montreal, September 19, 1883. 

DoBioN, C J., Monk, Rambat, Cross k Bart, JJ. 

BiNoiT (plff. below). Appellant, k Brais (deft, 
below). Respondent. 

PromUeory note ngned by error^EMenee, 

The drfendantf sued on a ffromiseory note, pleaded, 
in the firet place, that theHgnature woe a/ory^ 
ery, hut tubeequenHy amended his plea, and 



alleged that he signed the note by error, iidend- 
ing to give a reeHpt for the amount etated then- 
in. Held, that in the cam oj an illiterate per- 
son who signed by making his mark, tku 
change qf defence was not an indtcaUom ^ifti 
faith and, the evidence appearing to the Cwrt to 
suetain the amended plea, the Judgment dismis- 
sing the action was confirmed. 

The action in the Court below was brought 
upon a promissory note for $710. This note 
was signed by the defendant with a croea, in the 
presence of a witness, and was payable on 
demand with interest. 

The plea was that the defendant did not 
sign the note, and had no reason to do so, see- 
ing that the plaintiff Benoit was at the time 
his debtor. At the trial it appeared that the 
defendant Brais had really made his mark on 
the document produced. He then obtained 
leave to amend his plea, and pleaded that he is 
unable to read, and that he signed the paper as 
a receipt for a sum of $710 paid to him bj 
Benoit. 

It appeared that Brais sold a property to Dr. 
de Grosbois in 1872 for $6,000. Benoit bonght 
the same property from De Grosbois and as- 
sumed the payments coming due, which were 
at the rate of 6,000 francs per annum. On the 
Ist November, 1874, there were $500 dae u 
principal and $210 as interest, making $710, 
the amount of the note in question. 

The Court below was of opinion that the 
note sued upon had in &ct been given as a 
receipt for this sum, and the action was aoconl- 
ingly dismissed. 

Ramsat, J. There is a question of procedure 
raised on this appeal, which appears to me to 
have no solid foundation. Appellants complaio 
of a surprise, and that a certain notice d 
enquite for the 7th May, 1880, was origioallj 
for the 6th, and that it appears on the ftce of it 
to be altered. The attorneys of the appellant are 
not those of plaintiff in the Court below, and it 
seems that Mr. Longpr^ after this, on the 12th 
May, 1880, accepted service of the notice of 
hearing on the merits, without any sort of 
reserve or objection. In addition to this, it is 
difficult to see what appellant has suffered finom 
this alleged surprise— what more he has to 
offer to the Court on the point, the whole case 
being a very simple one. Appellant sued the 
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Respondent for the amount of a promissory 

note made in the following terms : 

«St. BbunOi 6 D6cembre, 1874. 
** Poar valeur re<;ae, k premiere demande, je 
promets payer k Adolphe Benoit, la somme de 
sept cent dix piastres coarant^ ayec int^rSt. 

Sft 

marque. 
'•F. H. N. BSBTHIAUMB, 

" T6moin." 

At first respondent pleaded to this .action 
that be never signed such a note, and that it 
was a forgery, and he supported this plea by 
affidavit. Later, he moved to be allowed to 
amend his defence, and to be permitted to 
plead that he had signed, by his mark, the note 
in question, but that he intended to give a re- 
ceipt for this amount of money. As to the 
change of means of defence, it is insisted that 
it is evidence of bad fidth, and that the n« w 
plea is an admission of the falsity of the former 
plea, the truth of which was vouched for by 
affidavit. I cannot draw the conclusion from 
this change of plea appellant does. It is true 
that the two pleas are incompatible, but it is 
to be remembered that the signature to the 
promissory note was simply the marl^ of an 
illiterate person (made, too, by auother ; Ev. of 
Berthiaume, pp. 8 and 11), who now says he 
thought be was signing a receipt If it be true 
he was in error as to the nature of the docu- 
ment, it is not wonderful that he should plead 
that he did not sign a promissory note, and if 
he pleaded that in good &ith, it is no evidence 
of turpitude that he should swear to it. De- 
prived of all sensational matter, the case re- 
vives itself into this : did defendant sign the 
note by error? It is purely a question of 
evidence. 

The evidence adduced by appellant is to me 
far from tending to give force to his case. The 
notary Berthiaume, brother-in-law of appellant^ 
knows nothing of the transaction beyond the 
fact that plaint! fif and defendant came and 
asked him to make a note and that he did it. 
No money passed, and nothing was said as to 
where the money came from. This is not very 
conclusive, it is true, but it is unusual among 
people of that class, carrying out a transaction 
before people who knew their affairs generally. 
On tke other hand, respondent persisted in the 
Attempt to establish that he could not have 
eigned the paper in question at St. Bruno, as he 



was at Montreal on the 5th December, 1874. 
Again, I cannot consider the evidence of broken 
conversations with appellant as of any weight. 
The exact fidelity of the memory as to the 
words used, is more than questionable. The 
conversations with Berthiaume are not evidence 
at all, except in so far as they might affect his 
character for veracity, for his evidence is really 
little more than negative. 

So far as I can see, the key to the mystery is 
to be found in the evidence of the appellant. I 
think it is impossible to believe his story. At 
the time the note was made, the legal relation 
between respondent and him was that of debtor 
and creditor. Now he wishes us to believe 
that he then, being indebted to respondent in a 
sum almost precisely, if not precisely the 
amount of the note, lent him $710, payable on 
demand with interest, and that he went on pay- 
ing to respondent and to his son, without ever 
demanding payment of this demand note. 
Again, he tells us that he knew of a donation 
by respondent to his son which was not sigui- 
fied to him ; he can't tell how he knew it^ and 
that after that he dealt with the son and not 
with the father. This is not true. On the con- 
trary, he admits having taken another note 
from respondent as a protection, and it appears 
by the action that on the 2nd November, 18 75, 
(nearly a year later than the date of the note 
sued on), he took another note in notarial 
form from the respondent for $200, which wa8 
afterwards taken as part payment of the ac- 
count between Benoit and Brais, father or son. 
We thus find a notable contradiction in ap- 
pellant's testimony, and evidence of a course 
of proceeding identical to that followed on the 
present occasion, according to respondent's 
pretention. 

There is still another point more conclusive. 
After a great dctel of beating about the bush, 
appellant says that he got the money he lent to 
respondent from a d^pot in the hands of Ber- 
thiaume, a day before from Berthiaume ; and 
yet he does not venture to ask his brother-in- 
law one word about this matter, although he 
was twice examined as a witness. Under these 
circumstances, I see no reason to reverse the 
judgment of the Court below. 

Judgment confirmed. 

FrSfontaine f Co. for appellant. 

Laeotte j* Co, for respondent 
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COUBT OF BBVIEW. 

Montreal, September 19, 1883. 

DoBioN, G. J., Monk, Ramsat, Cross and Baby, JJ. 

Dominion Oil Cloth Co. (deft, below), Appellant, 
and Martin (plff. below), Respondent. 

Evidence — Variation of tmtten eoniraet by parole. 

Testimony cannot be received to vary the temu qf 
a written inetrument ; hence where the defendant^ 
by an agreement in writing^ undertook to 
grind the green furnished by plainUf in pure 
linseed oilf the defendant could not be allowed 
to prove by testimony that the plaintif verbally 
requested him to use other materials. 

The appeal was from the judgment of the 
Saperior Court, Torrance, J., reported in 4 Legal 
News, p. 237. 

Bamsay, J. This action arises out of a 
contract passed on the 2 2 ad February, 1877, 
between the company, appellant, and the respon- 
dent, by which, in effect, the respondent agreed 
to supply the company appellant with a dry 
green paint of a specified kind, and to allow the 
company, appellant, to use his registered trade- 
mark on the green paint manufactured by the 
company by grinding in oil. There were stipu- 
lations in the contract obliging the company to 
grind the best linseed oil, to supply appellant 
with the manufactured paint, and to render to 
respondent regular monthly accounts. The 
parties were to settle by bills at four months. 

This arrangement was carried on for about 
two years, when the respondent was led to be- 
lieve that the company, appellant, had not, and 
was not carrying out iU bargain ; that it had 
not accounted montlily ; that it hod adulterated 
the paint so as to injure seriously the value of 
respondent's trade.mark, and he prayed that the 
company, appellant, might b « enjoined not to 
use any longer respondent's trade-mark, to re. 
move it from all packages of adulterated paint, 
anl that the company, appellant, should also 
be obliged to furnish an account or pay the 
balance due, amounting to $1,000, and also 
damages to the amountof $5,000. 

The appellant, in effect, admitted the contract, 
but said they had received further directions 
from respondent, directing them to ^< mix toge- 
ther certain ingredients by him named, in certain 
proportions by him indicated, with the view of 
producing the said greon, or an article Rimilar 
thereto, which said directions of plaintiff were 
minutely followed,'' and alleged an account had 
been rendered by which it appeared that the com- 
pany owed respondent $72.24, and that the res- 
pondent owed the company$l 27.50; that the com- 
pany had not used the trade-m rk since respon- 
dent's protest, and offering to give up any paint 
they might have on payment of cont of manu- 
&cture. The company prayed further compen- 



sation of $72. 24^ by so much of $127.50, and dis- 
missal of the action. 

There was also a dffense en fait. 

The Court below found that the company bad 
failed to make monthly returns ; that the com- 
pany did adulterate and sell inferior paint, with 
respondents tnide-marit; that the companj 
owed respondent a royalty of $72.24 ; that thie 
respondent owed the company $110.52; that it 
was not satisfactorily proved that the green wis 
adulterated by directions of the respondent The 
judgment was rendered in conformity with 
these conclusiona 

The pleadings admit some adulteration, if 
not to the extent pretended by respondent, aod 
therefore the first question is to enquire whe- 
ther there is any legal evidence of the alteration 
of the contract. By the judgment appealed from, 
the Court specifically rejects the evidence of 
Samuel Woods, to the effect that the green was 
adulterated by the directions of plaintiff. This 
decision appears to me to be correct. If we take 
it and the French rule of evidence, verbal eri- 
dence is not evidence to vary the terms of the 
contract if the instructions be looked npon as a 
contract) and, at any rate, verbal evidence is not 
admissible to vary the instructions without a 
commencement de preuve par ieril. If we look at 
it undtT the English law of evidence, the condi. 
tions of a contract connot be altered by parole 
evidence, without a considemtion. Under no 
rational system could it be tolerated to allow a 
party to avoid a contract in writing in his own 
favour by simply saying, << the contract is as you 
stated, but you (old me I might give yon an in. 
ferior article." 

But BIr. Wood's evidence goes beyond the 
question of adulteration by direction of plain- 
tiff. He admits the adulteration, and says be 
does not doubt tiiat it was carried to the extent 
disclosed by the analysis of Dr. Girdwood. 

On referring to the plaintiff's exhibit p^>er 27 of 
the r<JCord, it will be found that the adulteration 
is from about 22 to 24 parts of the cheaper mater- 
ial, leaving out the calculation as to Uieoil,the 
admixture of which was legitimate whatever its 
value. In other words, there ought only to hare 
been 48. 7 parts of sulphate of barytes to 1095 
of the paint as ground in oil, while in realitj 
there were 71.3 parts to 100. It is admitted oo 
all hands that this diminishes the value and the 
cost of the paint, and that it has damaged the 
standing of the paint, and for all this the Coart, 
without entering into the question of the smaller 
value from which it does not appear plaintiff 
Huffered,but treating the whole thing as damages, 
allowed the plaintiff $250. I see no reason to 
change this judgment^ and I would dismiss the 
appeal with costs, and also the cross appeal with 

COftS. 

Judgment confirmed. 

Beique j* McOoun for Appellant. 
Robertson j" Fleet tor Respondent, 
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CIVIL RIGHTS IN TEE UNITED STATES, 

The Supreme Oourt of the United States, on 
Monday, Oct. 22, delivered judgment, by a 
majority of eight to one, on an important qoea- 
tion of ciTil rights. The following is a snm- 
maiy of the jTolnts held by the Court : — 

Fint — ^That Congress had no oonstitntional 
authority to pass the sections in question under 
either the thirteenth or fourteenth amendment 
to the oonfftltution. 

Stamd — ^That the fourteenth amendment is 
prohibitory upon the states only, and that legis- 
hition authorised to be adopted by Congress for 
enfOTdng that amendment is not direct legisla- 
tion on matters respecting which states 
are prohibited from miAiwg or enforcing cer- 
tain lawsyor ordaining certain acts, but is correct- 
ive legislation, necessary or proper for counter- 
scting or redressing the effect of such laws or 
sets ; that in forbidding the states, for example, 
to deprlTe any person of life, liberty or property 
without due process of law, and giving Con- 
gress power to enforce the prohibition, it was not 
intended to give Congress the power to provide 
for dae process of law for the protection of life, 
liberty and property, (which would embrace 

almost all subjects of legislation), but to pro- 
vide modes of redress for counteracting the 
operation and effect of State laws obnoxious to 
the prohibition. 

T hird T hat the thirteenth amendment gives 
no power to Congress to pass the sections re- 
ferred to, because that amendment relates only 
to slavery and involuntary servitude, which it 
abolishes and gives Congress power to pass laws 
for its enforcement ; that this power only ex- 
tends to the subject>matter of the amendment 
itself namely, slavery and involuntary servi- 
tude and necessary incidents and consequences 
of these conditions; that it has nothing to do 
with different races or colors, but only refers to 
slavery, the legal equality of different races and 
classes of dtiiens being provided for in the four- 
teenth amendment, which prohibits States 
from doing anything to interfere with such 
equality ; that it is not an infringement of the 
thirteentii amendment to refuse to any person 
equal accommodations and privileges in an inn 
or place of public entertainment, however it 
may be violative of his legal rights ; that it im- 



poses upon him no badge of slavery or involun- 
tary seivltude, which imply some sort of subjec- 
tion of one person to another, and the incapacity 
incident thereto, such as inability to hold prop- 
erty, to make contracts, to be parties in court^ 
etc., and that if the original civil rights act, 
which abolished these incapacities, might be 
supported by the thirteentii amendment, it does 
not, therefore, follow that the act of 1876 can be 
supported by it. 

Fourth— Thai this decision affects only the 
validity of the law in states and not in tenritor- 
ies or in the District of Columbia, where the 
legislative power of Congress is unlimited ; and 
it does not undertake to decide what Congress 
might or might not do under the power to regu- 
late commerce with foreign nations, and among 
the several states, the law not being drawn with 
any such view. 

Fi/th^Thtkt, therefore, it is the opinion of the 
Court that the first and second sections of the 
act of Congress of March 1, 1875, entitled, "An 
act to protect all citisens in their civil and legal 
rights/' are unconstitutional and void, and 
judgment should be rendered upon the indict- 
ments accordingly. 



REFUSING A VERDICT. 

We noticed lately a case, in British Columbia, 
in which the jury acquitted the prisoner in spite 
of the presiding Chief Justice*s direction . We 
now find another case which was tried at Tor- 
onto on Friday, October 26, before Mr. Justice 
Gait, in which the jury wished to convict of mur- 
der,notwithstanding the Judge's instruction that 
the charge of murder had not been established. 
It was the case of Charles Andrews, indicted 
for the murder of one Moroney. It appeared 
that in a scufSe Andrews fired a shot which 
took fiital effect upon Moroney, but there was 
nothing to indicate premeditation. The jury, 
after being absent about an hour and a quarter 
returned with a verdict of "guilty of wilftil 
murder,'' with a recommendation to mercy. 
We take from the ifoi^ the following account of 
what ensued : — 

There was complete silenoe in the oourt room, whieh 
was broken by his Lordship saying :— 

" I wish yon would reconsider that a little, gentle- 
men. Have you taken into consideration theaantnlt 
made on that man (prisoner) before the affair T" 

The FoRBMAM— That is where the recommendation 
to mercy comes in, my Lord. 

The Judge— I wish you would retire and reconsider 
the thing. 

Mr. BanroN, (the Crown Prosecutor)— No, my Lord, I 
submit that the evidence warrants their finding. 

The JoDGfr— No, no. 

A JosYMAK— There appears to be a slight dii 
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of opinion among oa with legaid to the weight that at- 
taches to maliee aforethought. 

The JuDoi— That is the wholerorime, gentlemen. 

The same Jubymak— There are quite a numher of us 
who are of opinion that there could be no malice in 
the matter. We were all agreed on that point as far 
as regarded malice, but we considered that the evi- 
dence entitled us to bring in this verdict. 

The Judge— That won*t do» gentlemen. You must 
retire and reconsider the yerdicL The law sajrs if a 
person designedly uses a weapon which is calculated 
to take life, that would bo murder; but the law also 
says this : That when two persons are fighting togeth- 
er, and one of them uses a weapon by which the life 
of the other is forfeited— unless one of them did it pre- 
meditatedly, and not on the spur of the moment— he 
would be guilty of manslaughter, and not murder. You 
had better retire, gentlemen, I could not accept that 
verdict 

The jury again retired, but were immediately recal- 
led, and his Lordship said that if their recommenda- 
tion was based on the point that they doubted whether 
or not there was malice, they should bring in a ver- 
dict of manslaughter. If thoy persisted in the verdict 
of wilful murder he would be compelled not to accept 
it, but would consult his brother Judges regarding it. 

After being absent half an hour the jury returned 
with a verdict of" Manslaughter." 



THE GOVERNOR GENERAL, 

An Extra of the Canada Gazette, of date Oct. 
23| says: — 

On this day, at nine o'clock in the forenoon. His Ex- 
cellency the Most Honourable Henry Charles Keith 
Petty-Fitzmaurioe, Marquis of Lansdowne, in the 
County of Somerset, Earl of Wycombe, in the County 
of Bucks, Viscount Cain and Calnstone in the County 
of Wilts, and Lord Wycombe, Baron of Chipping Wy- 
combe in the County of Bucks, in the Peerage of Great 
Britain; Earl of Kerry and Earl ofShelbume, Vis- 
count Clanmaurioe and Fitzmaurice, Baron of Kerry, 
Lixnaw, and Dunkerron, in the Peerage of Ireland, 
proceeded to the Chamber of the House of Assembly, 
of the Province of Quebec, in the City of Quebec. 

His Excellency having been by Commission under 
the Royal Sign Manual and Signet, dated at Osborne 
Hotiee, Isle of Wight, on the 18th day of August last, 
constituted and appointed by Her Majesty, Governor 
General in and over Her Dominion of Canada, took 
the prescribed oaths before the Honourable Sir Wil- 
liam Johnston Ritchie, Knight, Chief Justice of the 
Supreme Court of Canada, a Court of Record of Her 
Majesty in Canada^ by whom they were tendered and 
administered to His Excellency. 

The same Extra contains the following ap- 
pointments by His Excellency : — 

Major the Viscount Melgund, to be Secretar>' and 
Military Secretary to the Governor General of Canada. 

Lieutenant Henry Streatfield, Grenadier Guards, to 
be Aide-de-Camp. 

Lieutenant, the Honourable Henry James Anson, 
Highland Light Infantry, to be Aide-de-Camp. 



BOTES OF GASES. 

SUPERIOR COURT. 

Montreal, October 31, 188:^ 

Before Johnson, J. 
Lawrbncb v. Ryan. 

Goods uiaed by Customs Officers — Notice oj 
Claim— 40 Vie. e. 10, *. 111. 

Where goods are seized by the Customs authoritte^f 
and the owners wish to claim thenij notice in 
writing qf claim must be given trithin on*- 
month from the day qf seizure. 

P£R Curiam. The defendant is collector ol 
cnstoms at this port, and the plaintiff sues him 
as such, giving the month's notice of action re- 
quired in cases against public officers. 

The declaration avers that about the 28th ot 
December last two books, one being the philo- 
sophical works of Voltaire and the other Paine's 
" Age of Reason,** were entered in the Custom 
House as the plaintiff's property, and for the 
purpose of allowing the defendant to levy on 
them such duty as the law directs. That the 
defendant illegally refused to deliver them^ 
though the proper Customs duties were duly of- 
fered, and that he still illegally keeps them. 
Then, there is an allegation that the defendant 
has injured the plaintiff in the eyes of the pub- 
lic by creating an impression that ho was im- 
porting immoral and indecent books, and ha£ 
thereby caused him damage to the extent of 
$102. That the books in question are not im- 
moral or indecent ; and the conclusion is that 
<< the said defendant be adjudged and condemn- 
ed to deliver to the plaintiff the said two books 
within fifteen days from the date of the judg- 
ment, upon payment and tender by the plaintiff 
of the dues and Customs duties on the same, 
and tliat the defendant be also condemned to 
pay a sum of fifty dollars to plaintiff, for the il- 
legal detention of the said books, and for dam- 
ages suffered as aforesaid ; and that in default of 
the said defendant delivering over said books 
within said delay, he be condemned to pay and 
satisfy unto plaintiff the sum of one hundred 
and two dollars, with interest and costs.** 

There is confusion in this declaration. First 
it says that the plaintiff has suffered $102 dam- 
ages by being supposed, in consequence of the 
defendant's illegal conduct, to have imported 
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indecent books. If that had stood alone, and 
those damages for injary to character merely 
bad been prayed in the conclusion, the Court 
would of course have known how to deal with 
the case : the action would then have been one 
for injury to character by certain means alleged, 
and nothing more ; but I have to deal not so 
much with what a party says — though, of 
oourse, that is alwayi^ important — as with what 
be asks, for that is what we have to grant or to 
refuse according to the facts and to the law in 
the particular case. Now what ho asks here in 
\iie piayer or conclusion of his declaration is that 
the books should be delivered to him, and also 
that a sum of fifty dollars should be paid to him 
for their illegal detention — a sum not giving jur- 
iMliction here — and no value being put upon the 
KX>hg themselves *, and then he asks that the 
leftiudant, in default ot restoring the books, 
:^ould be made to pay $102 damages ; so tliat it 
■s C'^rtain that the books themselves are claim- 
ed by the action, although their pecuniary value 
has been omitted to be claimed *, and the only 
damages asked within the jurisdiction of this 
Court are undoubtedly prayed as the alternative 
for the books themselves not being restored. 

The defendant pleaded, Ist, a demurrer, which 
was dismissed, 2ndly, he pleaded by exception, 
that he had seized and taken the books on the 
28th December, as forfeited, under the Customs 
laws, and the plaintiff never gave any notice in 
writing to the defendant, the seizing officer or 
other chief officer of Customs, within one month 
from the day of seizure as required by law, that 
be claimed, or intended to claim them ; where- 
by they became condemned absolutely, and 
without suit or proceeding of any kind, at the 
expiration of one month from their seizure. A 
third plea set up the insufficiency of the notice 
of action, and also a variance between the 
grounds stated in the action and those stated in 
the notice. The fourth plea was that no regu- 
lar or lawful entry of these goods had ever been 
mitde ; that the duty chargeable on them was 15 
per cent, ad valorem^ and was never even offer- 
ed, and consequently they were taken to the 
warehoase, and kept at the risk and charge of 
the owner, and no entry having been made of 
them within one month they became subject to 
be sold. By his fifth plea the defendant alleged 
that these books were of an immoral and in- 
decent character, and were prohibited by law 



from being imported into this Province, and 
were lawfully detained, and became forfeited 
without process. 

There were, therefore, several questions put 
before the Court ; 1st, the demurrer having been 
disposed of, the same point was more properly 
raised by the first exception, viz., that the 
books being detained and seized as prohibited, 
became forfeited and condemned without salt, 
in the absence of a Dotice of claim within a 
month, under the one hundred and eleventh 
section of the Customs Act (40 Vic, c. 10)* 

I say nothing now as to whether the demurrer 
ought to have been dismissed or not. I have 
merely to deal with the exception, and I am 
quite clear that, whether the point, depending 
as it did upon allegations of fact, (and that 
would appear to have been the ground of the 
decision) was cognizable under a demurrer or 
not, it must be passed upon now, for this 
exception alleges as matter of fitct that the 
books were detained as forf eited,and there was no 
notice of claim given. The words of the 111th 
section are, " All vessels, vehicles, goods and 
other things seized as forfeited under this act 
or any other law relating to Customs, or to 
trade or navigation, shall be placed in the 
custody of the nearest collector, and shall be 
deemed and taken to be condemned, without 
suit, information or proceedings of any kind, 
and may be sold," &c. Ac, Ac, <' unless the 
person from whom they were seized, or the 
owner thereof, or some person on his behalf do, 
within one month from the day of seizure, give 
notice in writing to the seizing officer, or other 
chief officer of the Customs at the nearest 
port, that he claims or intends to claim the 
same ; and the burden of proof that such notice 
was duly given in any case shall always lie 
upon such owner." Therefore this exception 
will be well founded, if these facts are true — 
viz., that there was a seizure, and a condemna- 
tion without any necessity of process, and if 
there has been no notice of claim — which the 
plaintiff has to show the giving of. Now both 
of these facts are incontestable. The proof is 
that no entry was ever made, because the ex- 
amining officer took the books at once to the 
collector who refused to allow them to be en- 
tered, and ordered them to be detained, as 
clearly appears by the evidence of Mr. O'Hara. 
The provision of l^w which the defendant in- 
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▼okes is a rery old one in the OoBtonui lawi, 
and I have always seen it acted upon, and I 
particularly asked the defendant's connsel at 
the hearing whether he insisted upon it, and 
his explicit answer was that his instmctions 
did not allow him to do otherwise. Thereforo 
there has been some time spent in vain upon a 
discossion which took a rery wide range under 
the pretensions set up by the fifth plea, and on 
which I am not now permitted to enter ; and 
my duty is to dismiss the action under the 
defendant's first exception. This may be some- 
what disappointing ; but it cannot, of course, 
be a surprise. I am aware that the learned 
counsel for the defendant accompanied his 
statement that he insisted on his exception by 
expressing a hope that I might reach the 
merits. This either meant that he might see 
his way to withdraw his pretensions under the 
exception, or it did not. The exception has 
not been withdrawn; but it remains, and, of 
ooursCi must be decided. I have fully consid- 
ered all that the plaintifTs counsel said, both at 
the hearing and in his &ctum since sent up ; 
but he will, I think, see at once that the notice 
of action is quite a different thing from what 
is required by the llltii section. The first is 
required by law in all cases as a protection to 
public officers acting as such. The second is 
peculiar to the laws of the Customs, and makes 
seizures of this sort final, without suit or pro- 
cess of any kind, unless the claimant of the 
goods gives notice in writing within one month 
from the date of seizure, as a prerequisite to 
his right of action ; nor, on any other ground 
that I can see, can the notice of action bo pos- 
sibly confounded with the notice of claim under 
section 111, for the latter notice must be given 
within a month, and the notice of action here 
was only given long afterwards. The only 
way of getting over the omission to give the 
notice of claim would have been for the 
collector to consent to a bond under the sub- 
section 2 of 111. It cannot be doubted, after 
reading the statute, that the officer of Customs 
has power — a very extensive, but probably a 
necessary power— to detain as foifeited any. 
thing imported which he may deem prohibited 
by law. Of course he does this at his own 
risk, if the thing seized should turn out not ta 
be prohibited ; but the only way of trying his 
rights where the action^ as here, is to get the 



goods restored, and to get damages only in 
case of their not being restored, is to give the 
notice under section 1 11, otherwise the goodi 
must, to use tiie very words of the statute, be 
deemed and taken to be condemned abaolutelj 
and without any proceeding or formality what- 
ever — a result of law with which the plaintiifB 
right to get them back without the notice of 
claim cannot co-exist I caught frt>m an ex- 
pression osed by the plalntifPs oonnsel that his 
idea was possibly that tiie seizure onder the 
circumstances would only give the officer the 
right to sell ; and that the defendant does not 
plead that he has sold these books ; bat that 
can make no difference ; for, of oourse, if the 
power is given, it can and may be exercised 
(whether it has or not is immaterial), ht it 
never could be exercised at all if the plaintiff 
had a co^existing right to get the goods back 
without giving the notice. 

The result of this ruling is to put ttie 
plaintiff out of court, and it is of course impos- 
sible to proceed toa4jadicate upon the merits 
of a case noUmgetMuhJudiee. If the defendant's 
counsel, however, meant to invite my opinion 
as to whether the books in question are pro- 
hibited by law as immoral or indecent, an 
opinion which now can have no legal effect 
upon the case, I must decline to exercise mj 
office uselessly and without authority. 

Action dismissed with costs, under defend- 
ants first exception. 

Doutre # Co, for plaintiff. 
H. AbboU, Jr.t for defendant 



COUBT OF QUEEN'S BENCH. 

MoNTBSAi., September 19, 1983. 

DoRioN, C J., MoHK, Raxsat, Cross and Babt, JJ. 
Chaviony di la. Chivroturi (plfii. below), 
Appellant, k Thi Citt of Movtrial (deft, be- 
low), Bespondent. 

Public Thorouff^fare — Pre9eripti(m hf ten ysan* 
open and uninierngtUd uee, 

Wkere land wot given to the Cit^</ M<mtrealtek 
uted a» a public market, and ^ CUjr, long ef- 
tCTf converted it into a pubUc tkofcmgl^an, 
and regietered the eame in the regieter of f^ 
lie ttreete and equaree : held, that the denm 
were not entitled qfier the lapae ^ tin gean, <o 
c^otni the reedeeion qf the donation on iit 
ground qfeuch conoereion. 

The action of the appellant in the court 
beioif claimed the resdssion of a deed of do* 
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OAtioD made in 1803 of the property in the city 
of Montreal known as Jacques Cartier Square. 

It appears that in the year 1803 the property 
now called Jacques Cartier Square, was a 
garden belonging to the Fabrique of Montreal. 
The Fabiique decided to sell it, and a commit- 
tee was appointed to divide it and dispose of 
it in such manner as should appear most ad- 
nmtageonB. Two of the members, Durocher 
and Perinanlt, became the purchasers for the 
ram of j£3,600, but the same day they disposed 
of the property in lots at an adTance of £800, 
to a number of perscms who acquired their lots 
with the stipulation that the central portion 
should be resenred as a public market The 
deeds carrying out this anaogement were com- 
pleted on the 26th and 27th of the same month 
(December, 1803). The Tenders, Durocher and 
Perinanlt| in order to conform to the condition 
ibtA the central space should be a public market, 
made application to the Justices of the peace 
then in chaige of the city affairs, and by a deed 
of date 29th December, 1803, they ceded to the 
dty the land in question to be used as a public 
market, stipulating that if the land were at any 
time applied to other uses the deed should be 
considered null and void. The square was 
thenceforward occupied as a market for more 
than iortj years. A market house stood in the 
middle, with a street on each side, namely, 
Fabrique street on one side and St. Cluurles 
street on the other. Meantime changes took 
place in the city government A city council 
racceeded to the charge which formerly de- 
volved on magistrates, and in 1846 the old 
market place was abolished, a more spacious 
market being erected elsewhere, and the old 
site was turned into a public square. But in 
1858 the concourse at the new Bonsecours 
Market was so great that Jacques Cartier square 
was again used as a market for grain. 

The present proceeding was instituted in 
1876 by the appellant, alleging that he repre- 
sents the original proprietors, Durocher and 
Perinaolt, and complaining that the condition 
of their donation to the city, namely that the 
ground should be used as a public market, has 
not been complied with, and therefore the deed 
should be annulled, and tiie land should revert 
to the plaintiff. 

Several grounds of defence were set up by the 
city. It was alleged that the object of Duro- 



cher and Perinard was merely to discharge the 
obligation they had assumed towards the par- 
ties who bought their lots, and tiie latter had 
never complained of the change from a market 
to a square. The city had a possession of 73 
years, and the plaintiff had never complained, 
and the present action was a purely speculative 
proceeding. It was also pleaded that the square 
had existed for more than ten years, and had 
been registered in the register of streets, and 
was now public property. Subsequently, the 
defendants filed an additional plea^ alleging 
that Jacques Cartier Square had been converted 
into a grain market, so that the original condi- 
tion was fulfilled. 

The Superior Court dismissed the action, the 
grounds being in substance as follows: 1st 
The condition as to cancellation of the donation 
in the event of the property being converted to 
other uses was held to be a penal clause. 
2nd. It was proved that part of the land had 
been used since 1803 as a public street 3rd. 
The persons from whom the plaintiff derived 
his rights had ceded all the a4Joining properties 
more than fifty years ago ; that they would not 
be troubled in respect thereof, and the plaintiff 
was without Interest in bringing the suit. 4th. 
The land in question was now actually useii for 
the purpose of a public market. 

LaeoUe, Q.C., for the appellant, contended 
that the grounds upon which the Judgment was 
based were untenable. These grounds are, first, 
that the clause in the original donation by 
which the land was to revert to the donors if 
applied to other purposes was comminatory ; 
secondly, that the appellant was without inter- 
est to complain ; and thirdly, that the donee 
was in time up to the rendering of the Judgment, 
to re-establish the market, which had been 
done. In coming to the consideration of the 
case, it might, be observed thot the appellant 
was in the rights of the donors as heir as well 
as transferee. It was admitted by the city that 
the destination of the ground had been changed 
for a period less than 30 years before the suit 
The pretension of the appellant was that the 
moment the respondent declared (as it did in 
1847) that the land was to be turned to a 
different use, the city ceased to be proprietor, 
and the rights of the parties were the same as 
before the deed of 1803. This deed was drawn 
with great care ; the object for which the land 
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was given to the city was explicitly stated ; and 
there was a reservation in the plainest and 
strongest language that could be employed, that 
the donors should re«enter into possessioa de 
pfein droit, if the land was converted to any use 
other than a public market This was not a 
comminatory clause, but a right expressly sti- 
pulated in a deed of donation. It is undoubted i 
that donors may attach to their donations such 
conditions an tbey think proper, provided they 
be not contrary to law, public order, or good 
morals. Here the stipulation was perfectly 
legitimate, and the city had recognized its 
validity by re-establishing the market in Jacques 
Car tier Square when the present suit was served. 
It was submitted, however, that this did not 
affect the rights of the appellant to avail him- 
self of the clause, and to be declared pro- 
prietor. The second ground of the judgment 
was that the appellant had no interest, as his 
atUeurt had sold, more than 50 years ago, all the 
land which they owned adjoining that donated 
in 1803 ; that there is no fear of trouble on ac- 
count of the conversion of the property into a 
public square. This ground would apply only if 
the fulfilment of the condition was demanded, 
but the appellant simply asked for the resolu- 
tion of the deed of donation. Moreover, the 
donee has no right to inquire into the motive 
or interest which the donor has in the fulfilment 
of the condition. He had a right to impose it, 
and if it is not fulfilled, the donation becomes 
void. Further, the interest of tne appellant 
was that by the default of the city, the property 
reverted to him. It was his part to watch over 
the fulfilment of the condition, as the resiliation 
of the gift was dependent on the faithful carry- 
ing out of the stipulation. The last ground 
assigned in the judgment was that the city 
could at any time re-instate the market, and 
the fiict that it had done so after the institution 
of the suit was sufficient for its protection. 
This appears to the appellant an extraordinary 
proposition, because the donation became nulJ 
the moment the use of the ground was changed. 
Besides, the appellant submitted that a market 
had not been regularly established in the 
square, and that the Corporation had made a 
mere pretence of complying with the condi- 
tiouF. 

Roy, Q.C.f for the respondent, submitted that 
there was no ground for the present litigation. 



The donors were under the obligation to obtain 
the establishment of a market on the site, and it 
was to acquit themselves of this obligation that 
they induced the city to have the market there- 
The condition was to establish a market^ and 
the moment a market was put there the donors 
were relieved from all liability to the purchasers 
of lots, and the market fell under the ordinary 
rules of the municipal authority. There was 
no obligation to erect a building, but merely to 
level the ground. The Corporation, in 1847, 
when the market was removed, had full power 
to change the site. The recourse of those inter- 
ested was not to claim the property back, but 
to recover damages for the loss occasioned by 
the change. Another ground on which the 
Corporation relied was that under existing 
legislation, any street or public square possessed 
by tlie city during ten years and entered on tho 
register of streets becomes the property of the 
Corporation. The ground claimed had been 
possessed for more than ten years, and had 
been registered as a public square. It was too 
late for the appellant to complain now. It 
was also urged that the appellant did not 
stand before the Court in a &vourable light. 
He had obtained transfers of rights from othei 
parties, knowing that he was buying a law 
suit 

Bamsay, J. — Action by appellant to be 
declared proprietor of ^^^} undivided parts of 
a certain piece of land situate in the city of 
Montreal, and known as the Place Jacques 
Cartier. The appellant in his declaration, in 
fact, sets up that his auieurSj Joseph Perinault 
and Jean Baptiste Durocher, by deed of donation 
of the 29th December, 1803, gave to the auteuri 
of the Corporation respondent the land in ques- 
tion, subject to the following stipulations and 
reserves : 

<< Pour ^tablir et servir de place publique du 
^ marchS en cette ville, sans pouvoir dtre divert! 
<' ni employ^ k d'autres fins ; pomtout le dit 
<< terrain servir h toujours de place publique de 

" marchS public, avec reserve pour 

<< les donateurs, Icurs hoirs et ayant cause k I'ave- 
« nir, du droit de canal qui est fait sur une 
<^ partie du dit tcrrain,*et de falre sur icelui tels 
" canaux dont ils pourraient avoir besoin. * * 

" Comme aussi de rentier de plein droit en 
« la propri6t6 et possession du dit terrain, si on 
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'< Tonlait la convertir k d'aatres nsages qu'nne 
^ place de marche public." 

Thai a market was established on the proper- 
ty. That in 1847 it was demolished, in virtue 
of a by-law of the Corporation, and the ground 
tamed into a public street, and that it has ever 
^ince been so used, and that, therefore, he has 
a right to resume possession of the property bo 
?iven. 

This action was met by several pleas, which, 
4fter amendment, in effect stand thus : 

Ist. That the object of the donors, in making 
this stipalation, was to give value to property 
of theirs adjacent to this intended market. 
That the market, having been established, and 
while it was so established, appellant's atiUurs 
"^Id, at a profit, their adjacent property, and are 
uot trxmbUs by the conversion of the market 
into a public road or square. 

2nd. That the Corporation in converting it 
into a public square, acted in virtue of powers 
conferred by 8 Vic, c. 69, and that, therefore, 
appellant cannot complain, or, if he has any 
claim, it is for damages. 

3rd. That respondent had been in possession 
for 73 years, and that the Corporation had a 
right to use the land as they thought fit, and 
they had used the ground for public purposes, 
it having become inadequate to serve as a mar- 
ket. 

3. AequiewemerU by appellant. 

4. More than ten years have elapsed since 
it was made a street, and was as such duly 
enregistered in the corporation books. 

5. Appellant's rights are litigious rights. 
The learned judge in the court below held, 

that a portion of the property had from the first 
been a public street, that the clause was com' 
mifuUoire^ that appellant, having sold all his 
property, had no interest in eiacting its fulfil- 
ment, and that it still could be fulfilled ; and 
be therefore dismissed the action. 

It appears to me that several of these preten- 
sions may be dismissed without much difficulty. 
I particularly refer to the third and last proposi- 
tion as grouped above. I cannot see that the 
Corporation, more than any other person, could 
prescribe against its title, and so if this was a 
reservation not prohibited by law, 73 years' 
possession could no more than one year give 
them rights beyond their title. 

Again, as to what are litigious rights, there 



may often be some difficulty under our law, for 
we have not adopted the simple rule of the 
Code Napoleon, Art. 1700. But in this case 
there can be no difficulty, for appellant is a co- 
proprietor. (4 Toullier, No. 488.) 

I cannot concur with the learned judge in the 
court below in considering that this clause, even 
if eommnaioire^ affects appellant's pretentions. 
The answer of the respondent is not ^ the Cor- 
poration is willing, in such delay as is men- 
tioned, to re-establish the market,'' but that 
appellant has no right. Nor do I consider we 
can make up by conjectures from the testimony 
what were likely to be the motives of appel- 
lant's auieurs, unexpressed in the deed. It 
would be to prove outre le eontenu de Vaete^ and 
to wander into a perfectly imaginary field of 
speculation. To all intents and purposes, this 
deed is a pure donation, and we have nothing 
to do with whether the donors gave the land in 
the hope of gain, or of the glory which attaches, 
sometimes, to the memory of public benefactors. 
On the other points, I am with respondent. 
It seems to me that the Corporation had gener- 
ally the right to transfer a market from one 
place to another, and they certainly had a right 
at common law to open a street on their own 
property. By other statutes, they had a right 
to expropriate. There was no need to expro- 
priate when they were iu possession as ownerH. 
Under these circumstances, the donor saw a 
great public improvement going on and accom- 
plished, and he remained perfectly silent for 
nearly thirty years. Then, almost as prescrip- 
tion was acquired, he turns on the Corporation, 
a public body, to stop up a great public thorough, 
fare and hand it back to him. The results of a 
proceeding of this kind should have warned 
the appellant that such a pretention is untena- 
ble in law, the rule of which is perfectly clear. 
We laid it down in the case of Guy ^ The Cor- 
potation of Montreal.* It a person unmistakably 
abandons to the use of the public any real pro- 
perty, so that rights are acquired upon it by 
the public, he cannot resume its possession as 
against them. The Corporation of Montreal as 
a public corporation, that is, one on which certain 
governmental powers are conferred, represents 
this public right, and it cannot be compelled to 
do that which would only lead to individual con- 
tests with the public. The abandonment by the 
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oofpomti<Mi of Jacqnes Cartler Square, the an- 
nulling of the deed of donation, woald not 
detennine the right of each person who desired 
to pass that way ; and as the corporation holds 
not only by its deed of donation but by its repre- 
sentatiTe character, it appears to me manifest 
that this action cannot be maintained. It is 
possible that there may be an action of damages 
against tiie corporation, but this question is not 
before us on this appeal, and I have no opinion 
to express upon it. I am to confirm. 

Judgment confirmed. 

LaeoiUj Olobentk^ J- BitaUlon, for Appellant 

R. Boy, Q.C.J for the Respondent 



TUB CASE OF BBTTT JOHN. 

From a scarce an^ singular volume by W. 
Button, containing decisions of tiie Court of 
Bequests at Birmingham, we extract the fol- 
lowing unique case for the entertainment of our 
readers: — 

A plaintiff wished to sue a person in this 
oourt, but, not knowing whether the party was 
male or female, was at a loss by what name to 
begin. The defendant had been many years 
known in Birmingham, in the dress and charac- 
ter of a woman called Elisabeth, and had been 
many years known in the dress and character 
of a man, who answered to the name of John. 
The plaintiff after fruitless inquiries, deter- 
mined to trap the person, let the sex be what 
it would, and, therefore, filled up the summons 
with Elizabeth aliat John Haywiod, 

Whatever ww the gender, the animal ap- 
peared in court in a female habit, was rather 
elegant, of a moderate sise, tolerably handsome, 
about thirty-two, had a firm countenance, and 
manly step, no beard, eyes susceptible of love, 
a voice tending to the masculine, with manners 
engaging, and was rather sensible. A husband 
was pleaded in bar, and that the court had no 
power over a wife. The trial continued three 
or four days, during which the defendant 
acquired the appellation from the people of 
Betty John. As it attended the court in female 
dress, I shall take the liberty of treating it 
with a femiuine epithet 

It appeared, from undoubted evidence, that, 
while she dressed like a man, she was sus- 
pected to be a woman ; but in both dresses was 



strongly suspected to be a man. The oammon 
opinion of the ignorant was that she was an 
hermaphrodite, partaking of both sexes. When 
she carried a male dress, she spent her ereii- 
ings at the public house with her mile 
companions, and could, like them, swear with a 
tolerable grace, get drunk, smoke tobacco, kiss 
the girls, and now and then kick a hnllj. 
Though she pleaded being a wife, she had 
really been a husband, for she oonxted a yonng 
woman, married her, and th^ lived together in 
wedlock till tiie young woman died, which was 
some years after and without issue. She 
afterwards, like people of higher rank, kept a 
mistress, and ran away with her. 

Fordble evidences like these were suffi- 
cient to convince the wisest head upon this 
bench, or any other, that a man in disguise 
stood before them. Her wife living peacesblj 
with her all her days without one complaint of 
a breach of the marriage covenant, evinced there 
was no defect Neither would a girl sacrifice 
her reputation by becoming a mistress to a 
woman in breeches. Besidesi a woman reoeiTfs 
very little more pleasure in saluting a liriDg 
woman than a dead one ; whereas, a man, like 
the figure before the bench, seemed to receiTe 
a pleasure inexpressible. Her being versed in 
the art of kicking further proved she was a 
man, because it is an art never thoroughly 
understood by the beautiful part of crestion, 
nor has it been practiced since the days of 
Queen Elisabeth. Again, she spoke but little, 
which was no indication of her being a woman. 

The court, not satisfied she was a wife, and 
no further evidence arising, entered an order 
against her. On her neglecting payment she 
was served with an execution, and committed 
to prison. Two days after, it appeared from 
incontestible proof that she was a real woman, 
and a real wife. — SouU ^ Bugbe«^9 Ltgal BibU^ 
yraphy. 



ApponmiKNTS.— The following appointments ba^ 
been gaietted :-~John Anderson Ardagh, junior jadi^ 
of the oounty court of the Ooanty of Simooe, to be 
judge of the same oourt, vie* Jamee Bobert Gov»b 
resigned ; Hon: M. W. T. Drake, and A. E. B. Davie, 
of Victoria, B. C, to be Queen's Couneel ; Bight Hon 
Sir J. A. Maodonaid, K. G. B., to be President of the 
Queen's Privy Council for Canada, and Saperinteodent 
Oeneral of Indian affairs ; Hon D. L. Bfaepheraoa to bo 
Minister of the Interior; Hon. Wm. Miller to be 
Speaker of the Senate of Oaoada. 
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Vol. VI. NOVEMBER 10, 1883. No. 46. 

STAMP DUTIES IN MANITOBA. 

A letter from Winnipeg complains bitterly 
of the heavy stamp duties collected on legal pro- 
ce^dings in Manitoba, and says that when the 
news of I he decision of the Sapreme Court in 
Loranger ^ Reed (6 L. N. 209) arrived, to the 
effect that the imposition of any such stamp 
tax was indirect taxation on the part of a pro- 
vince, and so under the Confederation Act uUra 
viret^ tht^re seemed **to be balm in Qilead and joy 
in the tents of the lawyers." The question was 
forthwith raised by refusing to stamp jury 
notices for the coming assizes. Judge Dnbnc, 
in chambers, decided that the practice of the 
Court must be adhered to, but it is said that 
the question will shortly be brought before the 
fall bench. 

DEFENCE TO LIBEL SUITS. 

In Farmer v. Millman, the plaintiff, a Hamil. 
ton photographer, is suing one Millman and 
the Hamilton Tribune^ for damages for libel. 
The alleged libel is contained in an article in 
the paper mentioned, charging the plaintiff with 
having seduced a girl named Bella Payne, who 
has since died from the effects of her betrayal. 
The Tribuncj as one defence to the action, sets 
ap that the article was published by them 
fion^ fide and in the discharge of their duty as 
public journalists. To this defence the plaintiff 
took objection, and moved (Oct. 23) before 
Chief Justice Wilson at Toronto, to have it 
struck out, on the ground that it is no answer 
to the action unless it shows in wliat way it is 
in the public interest to publish it. Counsel 
for the Tribune contended that that was a ques- 
tion of &ct, and should be left to the trial, or 
that particulars could be given under the de- 
fence, but the plea should not be struck out. The 
learned judge, however, held that where a news- 
paper sets up such a defence to an action of 
libel it should show in what way the subject 
matter of the article is of public interest. Judg- 
ment on the motion was therefore against the 
Tribune, but leave was given to amend on pay- 
ment of costs. % 



SALE OF GOOD WILL. 

A case came up recently before the Supreme 
Court of Louisiana (Bergamini ▼. Bastian^ 16 
Bep. 460), in which the question was very much 
like that decided by our Court of Queen's Bench 
in Findlay # MeWUliam, 23 L.C.J. 148, but the 
Louisiana Court appears to have arrived at a 
difierent conclusion. The question was re- 
cognized tu be a new one in Louisiana, and the 
Court, therefore, gave unusual care to its deci- 
sion. The holding was that the sale of a com- 
mercial establishment, together with the good 
will thereof, does not preclude the vendor from 
thoTight of opening a similar establishment in 
the same vicinity within a short time after the 
sale, in the absence of an express understanding 
or stipulation to the contrary. The following 
extract from the opinion of^the Court shows the 
grounds on which the judgment rested : — 

" Plaintiff contends that the legal obligation 
of the vendor to warrant the peaceable posses- 
sion and enjoyment of the good-will necessarily 
implies the obligation not to enter into a similar 
line of business at a short distance from the 
other, calculated to draw customers from the 
concern which he had 8dl4imd warranted. This 
construction is resisted by the defendant, who 
urges that the vendor, under such circumstances, 
will not be held to have thus contracted not 
to enter into a similar business, in the absence 
of an express stipulation to that effect) and that 
a contract in restraint of trade cannot be pre- 
sumed and enforced by the courts. The issue 
thus presented las not yet been the subject of 
inquiry in our jurisprudence, and it therefore 
presents a new question, of serious importance 
to commerce, to the solution ot which we have 
bestowed unusual care, thought, and study. 
The three cases quoted from our reports do not 
involve the present issue, but the principles 
therein settled afford some assistance in our 
present researches, and throw some light on the 
subject of this controversy. They settle the 
principle that good-will can be the subject of a 
sale in commercial contracts, and that the 
clause in an act of sale by which the vendor 
binds himself not to pursue the same trade or 
business as that which he sells, within a spe- 
cified time, is not invalid as being in restraint 
of trade, and can be enforced by the courts. 
Such was the issue presented, and such was the 
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adjudication made, in the cases of Wintz v. Vogt^ 
3 La. Ann. 16, and Verges v. Fonhee^ 9 id. 294 
The decinion in the case of the Sueeestion of 
Jean Jowm/, 21 id. 391, defined the meaning in 
law of the term < good-will,' and re-affirmed the 
doctrine that it was a legal subject of trade, and 
bargain and sale. The term has been defined 
by several authors whose definitions, although 
varied in terms, all approximate to the same 
meaning. The following definition by Judge 
Story commends itself for its clearness and vast 
comprehension : * Good-will is the advantage or 
benefit which is acquired by an establishment, 
beyond the mere value of the capital, stock, 
funds, or other property employed therein, in 
consequence of the general public patronage 
and encouragement which it receives from con- 
stant or habitual costomert, on account of its 
local position or coiftmon celebrity or reputa- 
tion for skill or affluence, or punctuality, or 
from other accidental circumstances or neces- 
sities, or even from ancient partialities or pre- 
judices.' By the French authorities it is known 
as < aehalandage.^ A careful examination of the 
authorities under both systems has disclosed to 
our minds the fact, that on the point which we 
are now discussing there is no material differ- 
ence between the decisions of the civil law and 
of the common law courts. The shade of 
difference between the two lines of aathorities 
is on the question of the binding effect of con- 
tracts under whicli a party stipulates not to 
pursue a partic uiar line of business, on which 
point the common-law authorities have a ten- 
dency to discountenance such contracts as in 
restraint of trade, and as tending to foster dan- 
gerous monopolies, while the civil-law author- 
ities seem to tend toward the binding effect of 
all such contracts or stipulations. But on the 
proposition which we maintain in this opinion, 
that the vendor of an establishment, with the 
good-will, does not preclude himself from 
resuming business in the same line, in the same 
place or vicinity, and a short time after the sale, 
in the absence of an express understanding or 
stipulation to that effect, we find ample support 
from decisions and respectable authoriticb under 
both systems. Cruttwell v. Lye^ 17 Ves. 335; 
Bateeii v. Pereivalj 5 Allen, 345." 

In the case of Fimllay ^ Me William^ cited 
above, the grounds of action were somewhat 
stronger. The retiring partner not only opened I 



a similar business in the immediate vicinirr, 
but he sent circulars to the customers of the 
firm of which he had been a member, with the 
object of creating the impression that he had 
succeeded to the firm's business. Oar coort 
held, and it seems to us very reasonably held, 
that the sale of the good-will implied the obliga- 
tion on the part of the vendor to make no 
undue competition with the vendee, and that 
the acts of the vendor in seeking to convey to 
the public the impression that he was the suc- 
cessor to the business were in violation of good 
faith. 



HOTES OF CASES. 

SUPERIOR COURT. 

MoNTS&iL, October 17, 1883. 

B^GT. LoaAUGBB, J. 

In re Hon. J. A. MousaiAU, Petitioner. 

Quebec ElecUone Act — Recount (^voUt. 

Where the deputy returning officer hoe omiUei to 
make a ttatemenl qfthe v.tee given to each us- 
eUdate {under teeU 193 qf 38 Viet. cap. 7), it 
ie the duty i^the returning officer to tueertdin 
by rtference to the documente the total numbe- 
qfvotetfor each candidate at thepoU inq^u- 
(ton, and if the returning cfficer hoe fmkdto 
do eOf a recount may be ordered by the Jvd$t. 

pRB CuRiAii. 11 s'agit du recompte des sof- 
frages donnto dans I'^iection tenue dans le dis- 
trict Electoral de Jacques Cartier le 26 septem- 
bre dernier. II appert par la requite que le 13 
octobre courant, I'officier aurait procMe & i'oa- 
verture des boites de scrutin, conlormement a 
la section 200 de I'Acte Electoral de QnebeC} 
mais il n'aurait pu constater le nombre exact 
des votes enreg^str^s, attendn que quelques 
boites du scrutin ne contenaient pas lee releve« 
voulus par la loi, tandis que les relevte trouvtrs 
dans certaines autres boites 6taient iri^gulier^ 
et incomplets, et n'indiquaient pas d'une ma- 
ni^re exacte l'6tat de la votation. II en serait 
rtoultd que la majority du requciant, qui, s'il 
iaut en croire les allegations de la requ§te, au- 
rait 6td de plus de cent voix, suivant teas les 
rapports connus, aurait 6t6 r6duite par I« certi- 
ficat de I'officier-rapporteur an chifi&e de 43 
votes. 
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Le reqn^xant se plaint, en outre, que Tofficier 
anmit n6glig^ poar s'enqu^iir da nombre exact 
des votes donnas, de coDsulter lea docnmenta 
et pitees juBtificatives qui se troavaient dans les 
boltes, n'ayant tenn coinpte, dana son addition, 
qae des relev^s qn'il avait tronySs dans les boites, 
tout incomplets qu41s fnssent. On lui reproche 
de D'ayoir pas 8appl66 auz relev^s manquant 
par la Terification des listes d'Mecteurs et des 
cahiers de votation et les autres documents qui, 
aux termes des sections 201 et 202, 6taient suf- 
fisants pour le mettre en mesure de donner un 
etat exact de la yotation. Le requSrant, se trou- 
yant ainsi privS de la majority rSelle qu'il pr^ 
tend avoir obtenue, demande le recompte des 
yotes ; sa requdte est accompagn6e de l'a£EidaTit 
de son agent. 

On sfobjecte k ce recompte, et comme moyen 
d'opposition, on inyoque les termes mdmes du 
statnt (42-43 Vic, ch. 16) qui autorise le re- 
compte en matiire d'61ection, lequel n'aurait 
lieu sniyant Poppoaant que dans les deux cas 
suiyants, sayoir : hrsqu^en comptani let suffraget, 
le wua^ffieier^apporteur aurait impropremeni cotnp^ 
U ou ieari/B quelquet bulUiiru de vottUioUj on lora- 
qt^il a mal additiannS les votes. Or, dit Poppo- 
sant, le requ6rant ne se plaint ni de Tune ni de 
rautie de ces erreurs ou irr6gularitSs ; sa plainte 
Be bomeiait an fiiit que Pofficier-rapporteur n'a 
pas fiiit im rapport definitif des votes enregis- 
tr^ attendu qu'il manquait des relev6s du sous- 
officier-rappor^ur, et que pour faire son addi- 
tion, 11 n'a tenu compte que des reley^s qu'il a 
trouvte dans les boites, sans s'enqu6rir aux au- 
tres sources d'informations qu'il avait en sa pos- 
session. 

L'opposant pretend que la requite et I'affida- 
yit ne couvrent aucun des cas pr^vus par le 
statnt, et cons6qnemment que le juge est sans 
juridiction k connaltre des mati^res 6nonc6es 
dans la dite requite, lesquelles, suiyant lui, 
ponrraient tout au plus faire le sujet d'une pe- 
tition d 'flection. 

S'il &nt en croire l'opposant et l'interpr6ta- 
tion qu'il donne au statut, il n'y aurait de s^jets 
It revision par le juge que le compte et l'6tat de 
yotation certifi6 par le sous-officier-rapporteur ; 
celui de I'offlcier-rapporteur 6cbapperait k sa 
juridiction. 

La lettre de la loi, si on ne consulte que la 
version firan9aise, semble donner raison k l'op- 
posant. Mais en lisant la version anglaise, on 



trouve que les cas de r6yision y sont exprimds 
difif^remment, et Pofficier-rapporteur y est d6si- 
gn6 comme un des officiers dont le rapport est 
sujet k revision. En effet, ces deux officiers ont 
des deyoirs et des attributions diff6rentes k 
remplir, mais le concours des deux est n6ces- 
saire pour la constatation dSfinitiye et finale 
du nombre des votes enregistr6s, ainsi que je le 
d6montrerai dans un instant. Quel est I'objet 
du recompte et que veut la loi qui I'autorise, 
si ce n'est de r6parer, au moyen d'une inyesti- 
gation scrupuleuse et minutieuse, faite sous 
rautorite du juge, les erreurs ou les irr6gulari- 
tto ccmmises par les officiers charges du d6- 
poiullement du scruUn apr^s la yotation? Que 
I'erreur soit le fiiit du sous-officier-rapporteur 
ou de Tofficier-rapporteur lui-mdme, pen im- 
porte : I'objet que se propose la loi, c'est que le 
vote soit constate d'une manidre certaine et 
flommairement) au moyen des bulletins, relev^s 
et de tons les autres documents qui ont senri k 
reiection et que le sous-officier-rapporteur est 
oblige de deposer dans la boite du scruiin . 

Deux operations sont necessaires apres la yo- 
tation pour constater I'etat des votes, et en cas 
d'insuffisance de Tune ou de I'autre, la loi en 
autorise une troisieme, c'est celle du recompte 
par le juge. Les deux premieres sont du res- 
sort du sous-officier-rapporteur et de I'officier- 
rapportenr. Le sous-officier-rapporteur Mi, im- 
mediatement apres la votation, le depouillemen t 
du scrutin, et compte, en s'aidant des bulletins 
eux-memes, le nombre des suffrages donnes k 
cbaque candidat, ecartant les bulletins qui ne 
sont pas oonformes k la loi ; fiEut un etat de la. 
yotation et des bulletins ecartes, et met le tout 
sous enyeloppes ou dans des paquets scelies et 
distincts. 

Le sous-officier-rapporteur prepare, en outre, 
un releye indiquant le nombre des bulletins 
admis, des suffrages donnes k chaque candidat, 
des bulletins ecartes, macules et remis, et de 
ceux qui n'ont pas ete employes, qu'il reuvoie ; 
puis, apres avoir pris une copie de ce releye, 11 
place Porigiual dans la bolte avec la liste des 
eiecteurs, au bas de laquelle il eat oblige de 
certifier le nombre total des eiecteurs qui ont 
yote, le cahier de yotation, les bulletins qui 
n'auraient pas servi, ainsi que toutes les autres 
pieces qui ont ete employees ou requises k se- 
lection ; puis cette boite est ensuite fermee k 
clef et sceiiee et remise k I'officier-rapporteur. 
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Le relev^ doit dtre accompagn6 dn serment da 
Bous-officier-rapporteur et du greffier de I'filec- 
tion, conBtatant qae les formalites vonlaes par 
la loi ont et6 remplies. # 

Cette operation terminee, commence le r61e 
de Tofficier-rapporteur ; il doit faire la vdriflca- 
tion de 1 6tat du soas-officier-rapporteur, verifi- 
cation qui Bert de base au rapport officiel ou au 
certificat d 'Election qu'ii est oblige de donner. 

Cette verification se fait aa moyen des rele- 
Tes du BOUB officier-rapportc-ur et des autres do- 
cuments et pieces justificatives contenus dans 
la boite, ii Tezception des bulletins eux-mSmes, 
qu'il n'a pas le droit d'examiner; puis il d6- 
livre un certificat constatant I'etat definitif de 
la votation. 

Toutefois ce dernier rapport n'est pas final ; 
en cas d'erreur, 11 y a appel au juge, qui reprend 
ii son tour les dtats de compte de I'officier-rap- 
porteur et du sous-officier-rapporteur, et rectifie 
finalement le tout par le rccompte des bulltrtins 
rest^H sous envelop pe, dont seul il brise le sceau 
lui-mdmc, en presence des parties. 

Voilit le rouage U^l que le donne le statut 
quant h. ce qui concerne I'etat des votes et la 
verification qui doit en 6tre faite pour en con- 
stater exactement le nombre. 

Avant la passation de I'acte du recompte, la 
loi exigcait comme elle I'exige encore aujour- 
d'hui, deux rapports sur I'etat de la votation : 
celui du sous-officier-rapporteur et celui de Tuf- 
ficier-rapporteur, avec cette difi'erence qu'alors, 
le rapport de I'officier-rapporteur etait final, et 
Bauf les cas de privileges du resHort de la cham- 
bre d'Assemblce legislative, ce rapport ne pou- 
vait etre conteste que par voie de petition d'e- 
lection. Ces deux rapports sont encore de ri- 
gueur, et quelle serait Tulilite de la loi du re- 
compte, si elle ne doit s'appliquer qu'& I'an 
d'eux, savoir celui da sous-ofiicier-rapporteur ? 
A quo! servirait la revision de ce dernier rap- 
port, si celui de I'officier-rapporteur doit roster 
intact et definitif? On s'exposerait k avoir 
deux rapports distiacts, I'un fait par le juge cor- 
rigeant I'etat de votation tel que fiiit h la cl6- 
ture du poll, et celui de I'officier-rapporteur, 
fait quelques jours apres, et ne 8*accordant ni I'un 
ni Pautre ; et dans oe cas, lequel des deux devrait 
^tre accepte comme definitif? On voit de suite 
qu'un pareil syst^me mdnerait h Tabsurde, et 
combien il importe, dans I'espece, d'ecarter la 
lettre de la loi pour en chercher Tesprit et en 



fiure one application sftre et laisonnable. Je 
sals done d'opinion que le jnge a le droit de 
reviser non-seulement le rapport da soos-offi- 
cier-rapporteor, mais aaasi celai de Fofficier- 
rapporteur. 

Voyons maintenaat si, dans le cas actuel, 11 j 
a lieu k la revision da rapport de Tofficier-xBp- 
porteur. 

Ce rapport est base aniqaement sax les relevcs 
que cet officier a troaves dans les boites da 
tfcrutin ; quelques-unB de ces releves, d'apr^ les 
allegations de la requete, Bont incomplete et 
irreguliers ; dans certains boreaox de votatioQ, 
les releves manqoaient compUtement. 

L'officier-rapportear, s'en tenant 2i la lettre de 
la loi (section 200), a constate le nombre dee 
votes d'apr^B les releves qa*il a troaveB, s&os 
s'enqnerir anx autrea Bouices d'informadozis 
qu'il avait bous la main, poar remplir les lacimes 
et suppieer aaz releves manqoant On pretend 
qu^en agissant ainsi, il s'est tena dans la stricte 
limite de sea devoirs, et qall ne poavait agir 
autrement sans enfreindre la lot 

Suivant cet officier, et telle a ete la pretention 
de Padversaire du requerant & Taadience, I'offi- 
cier-rapporteur ne doit prendre en considera- 
tion, pour foire son rapport, que les releves qu'il 
trouve dans la boite ; de sorte que s'il ne s'en 
trouvait aucun, 11 ne ferait aucnn n^port, et 
comme consequence, il n*y aorait pas de certi- 
ficat d'eiection. En vain lui objecte-ton que 
les sections 201 et suivantes lai donnent le 
pouvoir de consnlter les listes qui ont servi k 
la votation et portent an certificat atteste sous 
serment de I'etat de la votation k la cl6tare dn 
poll et des votes enregistres poar chaque can- 
didat, ainsi que le cahier de votation et ton^ 
les documents qui ont servi k la votation et que 
le soas-officier-rapportear est tena de depotser 
dans la boite da scrutin ; il repond que I'exer- 
cice de ce pouvoir eHt limite au seal cas oii let 
boites, ou I'une d'elles, manquerait oa serait 
perdue . Cette interpretation me parait erronde, 
et son application en serait trop dangereuse 
pour qa'elle rende le veritable esprit de la loi. 

£n declarant que I'officier-rapporteur devra 
se procurer de tonte personne lea ayant en » 
possession les listes, releves et certificata reqais 
par le statut, la loi suppose n6ces8airement le 
cas oil ces documents ont diapani ; mais qnand 
cet officier les a en sa possessioQ et les trouve 
dans la botte m€me du Boratin, quel pretezte 
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plaiuible pent-il aroir de ne paa lea consulter ? 
Qoaiid le Btatat parle de la boite qui contient 
las balletios et documents d'^lection, cela s'en- 
tend non-senlement da contenant, mais aassi 
da contenu. Poar comprendre ce qa'il y aandt 
de dangereox dans la pratique du syst^me adop- 
ts par rofficier-iapporteuri il suffirait de sap- 
poser le cas oil lo sons offlcier-rapporteur, soit 
par m^garde, soit volontairement, anrait mis 
son reloYe dans Penveloppe scellSe qui contient 
les bulletins de vote ; dans ce cas Tofficier- 
rapportear, qui n'a pas le droit de briser le 
sceaa de cette enveloppe, serait, quoique muni 
de toas les autres renseignements, dans I'im- 
possibilit^ de fidre son rapport ; et h cela on 
ajonte que le Juge lui- mdme n^aurait pas le droit 
quaad il a derant lui tons les documents de la 
Totation, y compris les bulletins euz-mdmes, 
de briser le sceau qui les tient au secret^ atten- 
du que Tofficier-rapporteur n'anrait pu fiEdre son 
rapport 1 On volt de suite k quel 6tat de choses 
cela nous conduirait, et 11 suffit d'^noncer la 
pretention de I'officier-rapporteur pour d6- 
montrer qu'elle est erron^e et contraire k Fin- 
tention du statut. 

Je suis, BUT le tout, d'opinion que Tofficier- 
rapporteur s^est m6pris sur le veritable sens de 
la loi et dans ^interpretation qu'il en a foite ; 
il n'a pas fiftit Paddition des votes que le statut 
ezige et son rapport est insuffisant. Jugeant 
qu^il est, comme le sous officier-rapporteur, sou- 
mis k la juridiction du juge, pour les fins de 
Facte qui permet le recompte, j*ordonne que le 
depouillement du scruttn ait lieu et que le re- 
compte des Totes se fasse. 

Eecount ordered. 

Laeotte # Co. for Petitioner. 

Mereier J* Co. for J. A. Descarries. 



COURT OF REVIEW. 

MoHTRBAL, October 31, 1883. 

B^e ToRRAHci, JsttI: ft Mathiid, JJ. 

Bbaccbbmin v. La Cobporatiom db la villi db 

St. Jban. 

Corporation — Defective sidewalk — Coete. 

A munieq>al corporation ie responsible for the 
condition of the sidewalks and streets^ without 
proqfthai it had notice qf the d^cts which 
led to the accident. 

ToBRANOB, J. The action here was to recover 
damages snifered by plaintiff from the defectire 



condition of the sidewalks of defendant. The 
City was condemned to pay $60 with costs as 
in an action over $100. The defendant in 
review complained that there was no proof of 
the pavement being defective before the acci- 
dent) and no proof that they had ever been 
notified of any accident, and therefore they 
were not liable. 

This question was decided against the City 
of Quebec in appeal in the case of Kelly v. The 
City of Quebec, 10 R. Legale, 606. 

Another point brought into review was the 

condemnation to costs beyond the $60, amount 

of principal condemnation. This was usual 

and in the discretion of the Court. 

Judgment confirmed. 
Paffnuelo J* Co., for plaintiff. 
Robidouz ^ Co., for defendant. 



COURT OF REVIEW. 

MONTRBAL, Oct 31, 1883. 
Before Torrancb, Jbtt^ ft Mathixd, JJ. 
Arpih v. Rot et al. 
Insolvent Act qf 1875, Section 61 — Claim ineor^ 

rectly described in statement ff liabilities. 
The insolvent, in the statement of his affairs, deS' 
cribed a note made m December as having 
been made in June. Held, thai he was not 
discharged from the claim by his discharge in 
insolvency. 
Torrancb, J. The action was on a note 
made by Roy, and indorsed by the other defen- 
dant Dubois. Roy pleaded his discharge in 
insolvency. Dubois pleaded that he was dis- 
charged by the negligence of Arpin in not 
claiming against Roy in insolrency, and that 
Arpin had given Roy delay which had dis- 
charged Dubois, The Court below found for 
plaintiff on all these pleas. The point of chief 
importance was whether the discharge in in- 
solvency had affected the claim of plaintiff. 
By section 61 of the Insolvent Act, Roy, in 
order to have the advantage of the Act, liad to 
specify the note in the statement of his aiEurs. 
He mentioned a note made in June and this 
was made in December. The Court said it was 
insufficient The case of Duhamel ^ Payette, 
1 Legal News, 162, an^ Bank of N. America r. 
Copeland, 4 Legal News, 154, are in point. I see 
no error. 

JbttI:, J., dissented. 

Judgment confirmed. 
Lorrain, for plaintiff. 
OeoffrioH f Co., for defendant 
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COUBT OF REVIEW. 

MoNTBEALy October 31 , 1883. 

Befon TOBBANCBi BiONYlLLI k IfATmBD, JJ. 

In re Piloh, Petitioner, k FoucaulTi contesting. 

ImolventAct o/I875, Section 66 — Failure qflmol- 
vetU to keep books qf aceautU ehowing He 
receipti and ditbunemenU. 

ToBBAffoi, J. The petitioner Pilon wu an 
insolventi and, appljdng for his dischai^ge, was 
oppofied bj Foncanlt The opposition was sno- 
cessful on the ground that the petitioner had 
not kept proper books of account showing his 
receipts and disbursements, as required by the 
InsolTent Act, 1876, 8. 66. The Judgment of 
the Court in the District of Terrebonne was 
correct and should be confirmed. 

Judgment confirmed. 

Poffnuelo ^ Co.f for petitioner. 

Prevott i Co^i for contestant. 



COURT OF QUEEN'S BENCH. 

Montreal, October 31, 1883. 

DoRioN, C.J., Monk, Bamsat k Babt, JJ. 

Thb Consolioatbd Bank or Canada, Appellant, 
k Moat, Bespondent. 

Insolvent Act (if lS15f Section 88 — IntereMt4>ear- 

ing debt. 

The creditor <^ a hypothecary debt bearing interest 
due by one of the partners, is entitled to be paid 
interest inJuU up to dale qf coUoeaUon out qf 
the private estate qf the partner^ before the 
creditors of the firm are entitled to rank against 
the private estate. 

Ramsat, J. The respondent, creditor of a 
partner of an insolvent firm, was collocated 
on the private estate for his debt and interest 
on it. 

The question to be decided turns on the 
interpretation to be given to sect. 88 
of the Insolvent Act, 1876. It is con- 
tended by appellant, that the elainu which 
are to be paid in Jull^ do not include 
interest due on an hypothecary debt. 
The argument is this : this disposition of the 
law is taken from an English statute, under 
which it has been held that the claim does not 
include interest, and it is offered as a legal pro> 



position, that when an institution is bonowed 
from a foreign legislation, it is presumed to be 
taken accompanied by the jurisprudence in such 
foreign country at the time the legislation is 
introduced. We are also referred to section 80 
of our Act of 1876, to show that interest gener- 
ally does not form part of the claim in insolr- 
ency. It is further said, as the reaaon of the 
thing, tiiat interest ceases because the debtor 
has surrendered the thing, and consequently 
that interest can no longer run for what he ha^ 
not got. And finally, that the idea of the in- 
solvent act is, that so tar as distribution is 
concerned — or rather ranking — ^the whole thing 
is petrified at the moment of a valid assign- 
ment. 

The law may be very good, and the reason 
given for it the reverse. It may be good law to 
say that under our positive law insolvency pats 
an end to intarest, and to give as a rea- 
son for it, that it is because the insoWent 
has surrendered his estate is clearly untenable 
whether we look at it technically, or from the 
point of equity. Technically, there is no sar- 
render to the creditor. It is made to a legal 
person who administers for the benefit of the 
creditors, it is true, but finally, for the profit of 
the debtor himself^ for he getB the reoidae, if 
any there be. The abstract proposition, tuat 
insolvency puts an end to interest, was in 
reality abandoned when appellant admitted that 
the debtor would be liable for interest before 
he oould get back the residue. If he oontinnes 
liable for the interest it had not ceased to mn. 
Equitably, it seems to me the argument is no 
better. Why it should be less fidr to claim 
the interest of the debt bearing interest Xbm 
the principal, it is difficult to say. 

It may, however, be absolute law. 

The words << subject to rebate of interest" in 
section 80, appear to me to have no application 
to the question before us. They appear to me 
to refer only to debts due and not act u al ly payable. 
The creditor cannot claim on them for pros- 
pective interest, although forming part of the 
obligation. But without creating any confasion, 
they may be applied to debts payable and to 
debts not payable. Both stand on the same 
footing. 

Sec. 88 is not borrowed from the English act, 
at all events, so £ar as this Province is ooncem- 
ed, but from cap. 4 of the 8ts. ofCanadaof 1S59, 
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continued in cap. 65, C.S. L.C., sec 6, and in- 
corporated in C. C, art. 1899. In all this cast- 
ing and re-«a8ting of the statute law there is not 
a word to show that the privilege of the creditor 
of the private estate of a partner over the assets 
of the private estate is limited to a portion of 
the debt. The section of the Act in the Con- 
solidated Statutes is in these words : << The net 
proceeds of the separate estate of each partner 
shall be apportioned in the first instance to 
pay the creditors of his separate estate/' and it 
is only tho balance which goes to swell the 
proceeds of the partnership estate, if necessary 
for the pajment of creditors." 

Again, even if the section were borrowed from 
an English Statute, I think it would be over- 
stating the rule to say that we must take its 
English jurisprudence with it. English 
jurisprudence on a statute exactly cor- 
responding to ours, is certainly some authority, 
but I don't think it would be declaratory of the 
intention of the legislature. The authorities 
cited in Clarke, (p. 10) only go the length of 
^jinfii) that a re-enactment of the same words 
is supposed to imply that the legislature is 
satisfied with the interpretation ; but really this 
goes little farther than to say that the re-enact- 
men of the same words does not destroy the 
jurisprudence on the former statute or specially 
anthoriae a new departure. I can hardly fancy, 
at all events under our views of jurisprudence, 
that it will be maintained that the re-enactment 
of a statute in the same words would fasten an 
evidently erroneous interpretation of words on 
the world, adopted by one or two judgments, 
which do not indicate a general acquiescence in 
a doctrine. Lastly, if a dictum of the sort were 
binding, I dont know where it is to be found 
with regard to this clause. The appellant, when 
stating the point in immediate connection with 
his authorities, involuntarily recedes from the 
position that could alone save his position. He 
states the doctrine correctly when he says, that 
interest is not allowed '< where creditor is com- 
peting with creditor." But this is obviously 
not applicable when the competition is between 
privileged and non-privileged creditor. This 
is fully explained in 1 Bedarride, p. 128, the 
authority cited by appellant. This writer says 
that interest *< courant en faveur de lout ' is not 
reckoned because it would be uselessly to swell 
the amounts and keep the accounts open. But 



he expressly says it does not apply to privileged 
and hypothecary claims. Renouard and Par- 
dessus are not less explicit. Here the creditors 
are not even competing. It is the mass of the 
partnership estate which claims the balance 
after paying the creditors of the private estate 
in full. We are all to reject the appeal. 

There are two other cases involving precisely 
the same question, in which the judgments 
appealed from are confirmed and the appeals 
dismissed with costs. 

In the case of the Consolidated Bank & Moat 
there is a cross appeal. The Court below held 
that the cross-appellant, though entitled to 
interest, had charged compound interest, and a 
portion of his claim ($1,416. 66) was disallowed. 
At the argument it was stated that the pay- 
ments had been charged first to the reduction 
cl interest, and that this was the legal mode of 
imputation. Of course, it was not denied, that 
if the fact was as stated the appellant must 
succeed. We have looked into the matter and 
find that the cross-appellant is correct, and 
therefore the judgment of the Court below must 
be so fiir reformed, and the cross appellant must 
have the costs of his cross appeal. 

Aoberiaonj RiUhte ^ Fleets for Consolidated 
Bank. 

Lafiamme^ Q.C.f counsel. 

Abbott t Tait j* Abbotts, for Moat. 



COURT OF QUEEN'S BENCH. 

MONTBBAL, Oct 31, 1883. 

DoRiON, C.J., Monk, J., Bamsat, J., Babt, J. 

HowLXY V. The Standard Imsubanoi Company. 

Procedure — BaUifsretum — Exception to the form. 

The truth qfthe bailiffs return cf tervice rf eumr 
mont may be contested by exception d la former 
the conclusions qf which pray /or permission to 
contest. 

The bailiff who served the writ and declara- 
tion in this cause certified that the service had 
been made by speaking to, and leaving a true 
and certified copy thereof, for said Company, 
"defendants, with a grown and reasonable 
*^ person in care at their principal place of bnsi- 
<< ness in Montreal." 

The defendants filed an exception d la forme, 
alleging in substance that their head office was 
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at Hamilton, in the ProTince of Ontario, and 
that before the date of the alleged service, the 
defendants had ceased doing business in Mon- 
treal, and had not at the time of said alleged 
service, any office in Montreal where, or any 
agent there upon whom, service could be made ; 
that the return was talse, and they prayed to 
be allowed to contest the truth thereof, and 
that it might be declared false, &c. 

The plaintiff filed an answer in law, in which 
he alleged that the exception was unfounded 
and illegal, because the truth of the return 
could only be contested by improbation, or by 
motion if the court so ordered, and not by 
exception d la forme. 

The Superior Court (Loranger, J.) dismissed 
the exception with costs, the ContidSrarU of 
the judgment being : 

<< Que la Terit4 du rapport de signification en 
«cette cause ne pent dtre contest6e par vole 
<< d'exception h la forme, mais doit I'^tre soit 
<< p'ir inscription de faux ou par requite sur per- 
** mission du tribunal." 

Tatty Q. Cj moved for leave to appeal from 
this interlocutory judgment, and cited C. C. P. 
articles 116, 119, 79, and 159 ; Hudon v. Solman^ 
12 L. C. J. 120 ; McMillan v. Buchanan, 17 L. C. 
J. 13; Broseeau v. Alves, 17 L. C. J. 228 ; 2 
Doutre P. 0. 36, Nos, 74 & 76. 

MorriSt contra, relied on Arts. 79 and 169 
G. C. P., and also contended that the two cases 
last above cited supported the judgment. 

The Court intimated that it was against the 
judgment, and suggested that the plaintiff 
would save costs by desisting therefrom ; as the 
appeal would have to be al'owed. 

The judgment was accordingly desisted from. 

Motion granted as to costs. 

Abbott, Tail ^ Abbotts for defendant moving. 

J. L. Morris for plaintiff. 



GENERAL NOTES. 

The refusal of Lord Coleridge to visit Canada after 
he had led the Canadians to suppose that be would do 
80, has naturally caused a oonsiderablo amount of dis- 
appointment in that colony. All the arrangements 
for the reception of his Lordship had been made by 
the Bar of Ontario, the time for his visit to Toronto 
had been fixed by Lord Coleridge himself, and every- 
tbing was in readiness for what we doubt not would 
have been a brilliant reception. To throw aside a de- 
finite engagement with the Bench and the Bar of— 



what a writer in a Canadian journal not inaccurately 
describes aa " the noblest province of the British 
Empire." is unfortunate to say the least.— London Law 
Titne§. 

The Chicago Legal New tayt: '*We have watched 

the course of the Lord Chief Justice since he has been 

in this country, very closely, and we have not been 

able to say that he has made any mistake except this 

one. This was certainly a mistake as the result has 
shown. He was invited to a complimentary dinner, 
which for reasons best known to himself he declined, 
and suggrated to the committee that Sir James Han- 
nen and Lord Justice Bowen would be glad to accept 
the conoplimentary dinner which was to be prepared 
for the Lord Chief Justice of England." 

In accordance with a snggestion made to as by 
correspondents in Nebraska, we give below the pro- 
nunciation of such American names of reporters and 
legal authors as seem to be liable to mispronuncia- 
tion :— Angell, Ain'jell : Bi|relow, Big'el-o (g hard ; 
Bispham, Bisp'ham; Bouvier, Boo-veer': Brevard, 
Bre-vard' ; Cheves, Chev'ess ; Coldwell, Cald-well' ; 
Deady, Dee'dy ; Denio, De-ny'o : Dessaussure, Des'< 
saus-sure ; Devereux, Deve'r-o : Dillon. Dil'lon: Da- 
vall, Du-vair ; Ewell. Yew'el ; Oill, Gillman, G hard : 
Gilmer, Gilpin, G hard; Hening, Hen'ing, Houck. 
Howk ; Houston, Hows'ton ; Keyes, Kize ; Liea, Leo : 
Leigh, Lee; Littell, Lit-teH'; McLean, Mac-lane; 
Minot, My'nott; Rapalje, Rap' aljay: Schouler, 
Skool'er; Taney, Taw'ney; Wythe. With (th as in 
thon^); Teates, Yates.— ^ou^ and Bugbee*9 Legal 
Bibltographv, 

Some curious oeremonieSf says an English journal, 

are still kept up in the Tower of London. That of 

locking up the tower of nights is the most ancient, and 

the most stately. A few minutes before the clock 

strikes eleven^ the porter, with an attendant, appears 
before the main guard-house, carrying a lantern, and 
calls out, *' Escort Keys.*' The guard, supplied 
always from the Queen^s Household Troops, then 
turns out and escorts " Keys " to the outer gate, called 
the *' Spur, " each sentry challenging as they pass his 
post, '• Who goes there?" ** Keys. " After the gates 
are securely locked and barred, the procession returns, 
the sentries exacting tbe same explanation as before. 
When they come in front of the main guard-house tbe 
sentry stationed there gives a loud stamp on the rround 
with nis foot and demands, "Who goes there?" **Kej's.'' 
••Whose keys?" ** Queen Victoria's keys." **Pa«.. 
Queen Victoria's keys arid all's well. " The porter 
then calls out, " God bless Queen Victoria! " to which 
the main guard responds, " Amen. " The guard then 
presents arms, the officer kisses the hilt of his sword, 
and the keys are deposited in the lieutenant's lodging. 
After this all ingress and egre^ is impossible. 

Not many years ago there lived in the city of Mont- 
gomery, Alabama, a young man whom we will call 
Smith. He had not long resided in the city before he 
bot^Mk himself to the study of law, and to that end 

borrowed a straight back chair and space to put it, in 
the office of one of the prominent law firms in that 
city. One day the senior member of the firm requested 
Srnitli to look up for him some authorities on the ques- 
tion of ejectment. Smith undertook his task with great 
ahicrity, and felt highly fltutcred that bis instructor 
should have intrusted to him so important a matter. 
The first volumes in which he began to make his search 
were the old English Reports. He had searched through 
almo.st the entire series of Keports without findiing anv 
authorities. And in almost ever:^' case he enoounterea, 
Jicjc figured as one of the parties. The search was 
long and arduous, however, before he lost his patience 
with Rex. Finally he could stand it no longer, and 
impatiently exclaimed *' Governor, who is this man 
Rex? He is the most interminable litigant I eyer heaid 
of, and he must have lived to be two or three hundred 
yaars old.''— ^^o^ama Law JoumaL 
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?0L. VI. NOVEMBER 17, 1883. No. 46. 

TEE APPEAL TERMS. 

Two extraordiDary Terms of the Queen's 
Bench, appeal side, have been fixed for Decem- 
ber and Febroaiy in Montreal. The ordinary 
Terms are in November, January and March. 
At the opening of the Court, in Montreal, on the 
15th instant, Mr. Justice Ramsay, addressing 
himself to the members of the bar, said : " I 
think it necessary to make a statement for 
the information of the bar, which in some 
sense is personal to me. The Government of 
the Province of Quebec has proclaimed two 
terms of this Court on the civil side, for some 
periods which are not very well defined ; but I 
take it for granted that the times intended are 
from the 12th to the 23rd days of December, 
both days included, and from the 16th to the 
27th days of February next, both days included. 
I don't know at whose suggestion these terms 
were proclaimed. Their effect will be this, that 
we are to sit from to-day (15th November) till 
the end of March next, with no other break of 
•ny moment, save from the 24th December to 
the 14th of January next. It is obvious that 
this is an impossibility. It leaves no time to 
deliberate ; so, if we could hear cases as con- 
tinuously as is proposed, we should be unable 
to decide tiiem. I have endeavored to make 
these terms useful by arranging to sit four days 
s week, so as to give us two days a week for 
deliberation, but that effort has &iled. I am, 
therefore, obliged to take a stand, not only for 
the protection of my health, but of my reputa- 
tion. During the last seven years I have re- 
presented over and over again to members of 
the local Government) to members of the House 
of Assembly, and to others interested, the im- 
portance of giving greater facilities for the 
administration of Justice in this Court Thus 
friU warning has been given of the danger 
before the accumulation of arrears was as 
great as it is now. No effectual steps 
were taken to avoid it, and therefore the 
fiuilt is not in any way attributable to me, 
but to the sapinenesB of the local Govern- 
ment. I am most willing to do all I can to 



fiicilitate the business of the Court ; but it is 
not part of my duty to attempt what is mani- 
festly impossible. I therefore think it right to 
inform the bar, at the earliest moment, in 
order that they may be exposed to as little 
inconvenience as possible, that I shall not sit 
during the new term proclaimed for December. 
I shall at once communicate with the Minister 
of Justice on the subject, so that there may be 
no excuse that I have not put the matter in a 
tangible form.*' 



NEOLIOENCE OF MUNICIPAL COR- 
PORATION. 

In our last issue (p. 357) we noted the case of 
Beauehemin v. Corporation oj St. Jean, in which it 
was decided by the Court of Review that a muni- 
cipal corporation may be held responsible in 
damages for an accident arising from the defec 
tive condition of a sidewalk, without it being 
necessary for the plaintiff to show that the 
corporation had notice of the defect. This 
decision appears to overrule a judgment in 
Review, rendered about twelve years ago, in ifc- 
Ouirev. The Mayor et al., of Montreal, (No. 1715 S. 
C, Montreal). In that case the plaintiff demanded 
damages from the city for a horse killed by 
their negligence in the care of the streets. On 
the 13th January, 1869, the plaintiff's man was 
driving the horse in a sleigh along St. James 
Street, which was then obstructed by lumps of 
ice chopped away from the sidewalk and thrown 
into the middle of the street. The horse broke 
his leg amid the ice, and was killed. The 
Superior Court (Mondelet, J.*), held that the' 
Corporation was not liable (31st May, 1871), 
The Judgment was confirmed in Review ; Mao- 
kay, Torrance, Beaudry, JJ. (Torrance, J., dis- 
senting), 30th Nov., 1871. 

The question is one which has occasioned 
some difficulty in the courts of other countries. 
In a case decided by the Michigan Supreme 
Court on the 27th of February of this year 
Dotton V. Albion Common Council^ the action was 
against a municipality for personal injury 
caused by being thrown down by a defect in a 
street cross-walk. There was evidence that the 
walk had become seriously out of order and 
tottering several weeks prior to the plaintiff's 
ii^jury, and that there were several defects 

•Vide 8 Rev. Leg. 450. 
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therein. There was no actual notice to the 
authorities shown, bat it appeared that the 
street commissioners resided in plain sight of 
the crossing. The Oourt held that a direction 
by the trial judge of a verdict for defendant, 
on the ground that there was no notice of the 
defect to defendant or to its officers shown, was 
error. It was not necessary that there should 
be express notice. If there existed a state of 
&cts with which ignorance was not compatible 
except upon an assumption of failure to exer- 
cise reasonable official care, then there was 
sufficient ground for presuming notice. So far 
as the two cases are parallel the decision of the 
Michigan Supreme Court agrees with the judg- 
ment which we reported last week. For the 
information of those who may be desirous of 
following up the subject we append the follow, 
ing list of authorities cited : — Dewey ▼. Detroit, 
15 Mich. 307 ; Bequa ▼. Rochester, 45 N. T. 127 ; 
Johnson v. Milwaukee, 46 Wis. 568 ; Colby ▼. 
Inhabitants of Westbrook, 57 Me. 181 ; Ho^e 
V. Plainflield, 41 N. H. 135 ; Prindle ▼. Fletcher, 
39 Yt. 255 ; Manchester y. Hartford, 30 Conn. 
118; Donaldson v. City of Boston, 16 Gray, 
508 ; O'Keil v. New Orleans, 30 La. Ann. 220. 
Another case which agrees with the above so 
far as it goes, was decided by the Supreme Court 
of Rhode Island on the 14th of July of this 
year, Bowman v. Tripp (14 Rhode Island Re- 
ports). A. and B. were injured by driving into 
a pile of gravel in a highway, and brought suit 
against the town in which the highway was 
situated. The pile of gravel had been accumu- 
lating in the highway during an afternoon. To 
establish the negligence of the town authorities 
the plaintifi introduced in evidence the police 
regulations of the town, which made it the duty 
of the police patrolmen to note and report 
without delay all obstructions in the street. 
The Court held that the evidence was properly 
admitted. Had the police patrol performed its 
duty the obstruction would have been made 
innocuous. 



MR, VINCENT ON CRIME, 

Mr. Howard Vincent, as chairman of the 
Jurisprudence Department and the Crime Sec- 
tion of the Social Science Congress, on the 5th 
of October, delivered an address on the causes, 
residts, prevention, detection, and punishment 



of crime, and the treatment of discharged pri- 
soners. He said that, excluding IreUnd, the 
direct cost of crime in England, Wales, and 
Scotland was nearly six millions yearlj in po- 
lice, prisons, reformatories, l^al prooeedingg, 
and the value of property stolen. Magistiates, 
police, prison officials, kc.^ numbered 74,000 
persons. In 1881 there were apprehended, or 
cited, 825,657, or nearly one in 36 of the popu- 
lation, but only 94,868 for offences against the 
person and 122,761 for offences against pro- 
perty, the remaining three-fourths for minor 
offences. In recent years serious crime had 
diminished in amount if not in character. In 
1882 there were only 101 more convicts than in 
1871, notwithstanding the increase of the popu- 
lation by three and a half millions. This was 
largely attributed to the temperance movement, 
home missions, Board Schools, reformatorieg, 
and industrial schools. For 1880-81, London 
compared well with Paris, Berlin, and Vienna, 
Paris having proportionately most murders and 
robberies with violence, Berlin most forgeries, 
Vienna most burglaries, and London moat lar- 
cenies from the person. It was no disparage- 
ment to education and temperance to aay that 
the chief factor in prevention was the police. 
There were advantages in police forces locally 
independent, and much might be said against 
general consolidation, but it would be economi- 
cal and it would facilitate prevention and de- 
tection of crime. The English police was the ad- 
miration and envy of foreigners ; but it might 
be improved by the establishment of a central 
constabulary school for the general instruction 
of young conRtables. It was difficult to find 
good men; and they required two or three 
years' experience of ordinary police duty. The 
police laboured under greater disadvantages in 
England than in Scotland or abroad, owing to 
the facilities for the disposal of stolen {Mroperty. 
This was the more serious because the most 
frequent crime was burglary. In London two- 
thirds of the robberies were committed in 
the absence of inmates or through windows and 
doors being left insecure. The culprit mostly 
escaped unobserved, and hundreds of receivers 
were ready to take the stolen proper^. The 
stolen l^oods bill had twice passed the House of 
Lords and its Select Committees. Sometimes 
the rapidity of procedure frustrated justice. 
A case had occurred in whidi a pzisoner nu 



THE LBOAL NEWS. 



363 



tried for miurder within six weeks of his arrest 
and was acquitted, the yeiy next day producing 
overwhelming evidence of guilt. It was gene- 
rally found that an engraved portrait was more 
accurate and economical than a photograph. The 
telegraph was the most useful agent the police 
could employ. The Police OazetU was to be 
greatly improved next year, and the additional 
expense borne by the public funds. The press 
was a power in detection ; but when officers were 
dogged and witnesses interviewed harm was 
sometimes done. II the identity of a culprit was 
clear, in an important case, capture was a ques- 
tion of time and money, if portrait, description, 
and handwriting were widely circulated. This 
had a moral effect on the person sought which, in 
more than one case, had caused a man to give 
himself up. In Great Britain, in about 60 cases 
out of every 100 the offenders were brought to 
justice. Of these an average of 76 per cent, 
were convicted. These results were quite as sa- 
tis&ctory as those obtained in foreign coun- 
tries. In the metropolitan police dittrict all 
tiie criminal business had been under his di- 
rection since April, 1871, and every offence 
against the criminal law was reported at once 
to him, and he became responsible for all sub- 
sequent proceedings. The same course was 
followed with all correspondence upon crimi- 
nal business. For the work of detection he had 
under his control the Criminal Investigation 
Department, the chief officer of which was Mr. 
A. F. Williamson, who in the course of thirty 
years had rendered numerous services to the 
State. Five-€uid-twenty inspectors of advanced 
education, many of them speaking foreign lan- 
guages, and others skilled draughtsmen or profi- 
cients in various accomplishpients, served 
directly under him at Scotland yard. The re- 
maining officers of the department were distri- 
buted among the twenty divisions. Every 
officer kept a detailed diary of his movements. 
The pay was exceedingly good, ranging from 
88/ to 750/ a year. With reference to the effect 
of imprisonment on certain classes of culprits, 
he said : << In the case of a clerk who embezzles 
a trifling sum to pay a debt, of the servant who 
yields to temptation and takes a jewelled orna- 
ment to purchase some article of finery or an 
evening's amusement, of the unfortunate 
woman driven to conceal the birth of her natu- 
ral child, would it not be fiur better i^ while jus- 



tice was vindicated, some means could be found 
of reforming the character without giving the 
prison taint ? Such a system has been found in 
Massachusetts, and its success conmiends it to 
attention. It consists in releasing persons 
found guilty, upon probation, when the circum- 
stances of the case appear to justify such a 
course. Their liberty is conditional upon the 
honesty of their proceedings, and if their con. 
duct is not satis&ctory they can be brought up, 
and without formality sentenced upon the pre- 
vious finding. In 1882 about 85 per cent, thus 
treated have so conducted themselves as to 
merit approbation, and have been honourably 
discharged. There would be no difficulty or 
expense in the introduction of such a system in 
this country, and placing the probationer under 
the supervision d the police, who are already 
afforded sufficient powers under the Prevention 
of Crimes Acts. No public money is better 
spent than the 10,000/ which is annually distri- 
buted among discharged prisoners' aid societies 
by the Government. The Convict office has 
been instrumental in obtaining upwards of 300 
situations for license-holders and supervisees.'' 



NOTES OF GASES. 

COURT OF QUEEN'S BENCH. 

MoNTBBAL, October 31, 1883. 

DoBiON, C. J., Monk, Bamsat, Tsbsieb k Cbosb, 

JJ. 

Munn et al. (plfb. below). Appellants, k Berqeb 
k Sons (defts. below). Respondents. 

8aU — Aeeeptanee — Evidence. 

Where U vxu admitted thai there was no writing lo 
ettablish the alleged contract^ queeUone put to 
the tntnesi tending to prove an acceptance qfthe 
goods by words were properly overruled. 

The appeal was from a judgment of the 
Superior Court, Montreal, dismissing the ap- 
pellants' action. 

The suit in the court below was brought by 
the appellants, of Harbor grace, Nfld., against 
Lewis Berger k Sons, a body corporate, of 
Montreal, for the recovery of $3,094. 71. 

It was alleged that in 1880 the appellants, 
through their agents in Montreal, Lord k Munn, 
sold to respondents from 500 to 800 barrels of 
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Munn's steam refined pale seal oil, to arrive, at 
57} cents per gallon cash, less 3 per cent, with 
the proTision that the appellant should hare 
the right to ship 100 to 200 barrels additional 
to snit the yessci, the respondents to have the 
option of taking the same. The delivery of 
the oil was not to be made till Ist August. 
The appellants alleged that, in accordance with 
the contract, they shipped 778 casks of oil, 
which arriyed in Montreal ist July, 1880 ; that 
notice was given to the respondents of its 
arrival, and that Lord & Munn were instmcted 
by respondents through their agents, to store 
the same, as it was not then required ; that 
shortly after arrival and storage of the oil, the 
respondents, by their manager, ordered Lord & 
Munn to sell the oil at 60 cents per gallon ; 
that five barrels were sold at this rate ; that 
respondents then advanced the price to 62} 
cents, but finally they refused to take the oil, 
and upon such refusal the oil was sold at the 
current market price, and a loss of $3,094.71 
was made. 

The difficulty in the case was as to the proof 
of the sale to the respondents. There being no 
memorandum in writing in existence, the 
appellants endeavored to prove by verbal evi- 
dence the fact ot the acceptance or partial 
acceptance, and the exercise of acts of owner- 
ship by the respondents over the oil so alleged 
to have been sold. They also endeavored to 
prove the contract by witnesses, but the pre- 
siding Judge was of opinion that the appellants 
could not prove the contract or the acceptance 
of the oil without a writing. The action was, 
therefore, dismissed for want of proof. The 
present appeal was from that judgment. 

The plaintiffs had previously moved unsuc- 
cessfully for leave to appeal from the inter- 
locutory rulings excluding verbal evidence; 
(see 4 Legal News, p. 218, for the report of the 
judgment on the motion for leave to appeal). 

Ramsat, J. On the interlocutory judgment 
rendered rejecting the evidence in this case, an 
appeal was asked tor, and the questions now 
raised were then iiilly argued. The learned 
counsel for the appellants has put the case very 
clearly before us, but we see no reason 
to change our opinion. As the case is 
fully reported, it is unnecessary for me 
to repeat what was said in that case. Shortly, 
however, I may say that if a coustractive 



acceptance or an acceptance by words, tskes 
the case out of fhe operation of article 1235 
(not the Statute of Frauds) then the article is 
valueless. As was said when the case wai before 
us on the former appeal, one of the questions 
might be admissible as an introdoctory qnei- 
tion, but as it was admitted that there was no 
writing to which such a question could be 
applicable, it was aseless, and therefijze, properly 
rejected. We are to confirm with oostL 

Judgment confirmed. 

Kerr j* Cofiar for Appellants. 

AbhoUi TaU j* AhbUU for Beepondents. 



SUPEBIOR COUBT. 

MOHTHBAL, Oct 31, 1883. 

Before JoHHSOK, J. 

Btbd v. Coksib. 

Negligence — Betimation </ Damagee, 

Pbb Cubiam. This is an action of damages for 
$10,000 by the widow Of a man named Hac- 
klaier, who Is alleged to have been killed on 
the wharf here, against the master of the steamer 
Harold which was leaving the port, and in 
swinging round snapped her stem hawser, 
breaking both of Macklalei's legs, and a) 
seriously ii^uring him that he died in oonse- 
quence, at the (General Hospital within two or 
three days. The case is clearly proved inevoy 
particular except one, vie: the damages, in 
which, by the nature of things, there can onlf 
be proof of facts which may serve as a meaoi 
of estimating them ; and this proof \b abundantly 
before the court The deceased was a young 
man of about 33, of excellent conduct, and in 
perfect health, and leaves a widow and five 
children who have no means of support He is 
proved to have been earning $14 a week— bat 
that was as checker,which I take it only gave him 
employment about seven months in the year— 
and I have no evidence as to what he may 
have been able to earn at other times — ^thoogh 
it is not probable that such a man would have 
earned nothing all winter. I have not entered 
into details as to the accident, or the particulars 
of the evidence: it is not necessary. I shall 
say that from the evidence of the circumstances 
attending the misfortune, it appears to me an 
inevitable conclusion of common sense that 
there is negligence {euipa) in fhe defendant. 
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If the rope was properly used, and fit for its 
pnrpoflOy it ought not to have snapped. In 
point of fiact it was overstrained : so siiys Mr. 
Sbaw the portwarden and an experienced man 
in such matters. The defendant coold have 
done nothing to prevent this. It depended 
altogether on those who were on hoard the 
ship. I find it impossihle to point out any- 
thing that he did which could in any way have 
contributed to the accident, unless it be con- 
tribution to have been not only innocently, but 
at the special request of the defendant, exposed 
to it. From what I have said as to the grounds 
for estimating the damage it will be seen that 
I am held to give at least $6,000 which would 
only yield $360 per annum for the support of a 
woman, and her five children who must be 
clothed and educated. — Judgment for $6,000, 
hiterest, and costs. 

Abbott, Tail j* AbbaUa for plaintiff. 

Lafiamme j* Co, for Eespondent. 



COUB SUPfiRIEURB. 

DlSTRIOT Dl TSBRBBONNB, Oct. 1883. 

Coram Bilanqkr, J. 

BlBTRAVD V. LaLONDS. 

Comminaxn dieole^-^NominaHon par U LUuU- 
nant Oouvemeur en CotueU. 

Sn Janvier dernier un Jugement rendu devant 
cette cour declarait ill6gale et abtolumeni nulls 
r^ection des commissaires d'^coles, qui avait 
eu lien an mois de juillet pr6c6dent pour la 
paroisse de St. Placide. Sur ce jugement le 
d^partement de Flnstruction publique fut ap- 
pel6 & fidre une nouvelle nomination, et sur un 
rapport dn surintendant de I'Instruction publi- 
que, le lieutenant-gouvemeur en conseil nom- 
ma, en mars dernier, M. Gadoury, de Saint- 
Jacques. Le 16 Juin dernier Gadoury fut des- 
tito6 par le lieutenant-gouvemeur en conseil, 
qui nomma Lalonde, le d6fendeur actuel, pour 
le remplacer. 

De lii la pr6sente action ; le requ^rant demande, 
par nn << Quo Warranto," que la nomination de 
Lalonde soit d6clar6e ill6gale, etc., pr6tendant 
que le surintendant de I'Instruction publique 
avait nomm6 Gadoury, et que le lieutenant- 
gouvemeur en conseil n'avalt pas le droit de le 
destituer; ajoutant que si toutefois Gadoury 
avait kih nomm6 par le lieutenant-gouvemeur 
en conseil, cette nomination 6tait ill6gale et 



que mdme dans ce cas, Lalonde devalt dtre 
d6clar6 usurpateur du si6ge, le requ6rant soute- 
nant que le surintendant seul pouvait fiure la 
nomination. 

La cour, adoptant les vues de la defense, a 
d6cid6 que la nomination de (Gadoury avait 6t6 
l^galement iieiite par le lieutenant-gouvemeur 
en conseil, et que ce dernier avait agi Ugale- 
ment en le destituant pour nommer le d^fen- 
deur h, sa place. 

Pagnuelo j> St, Jean, pour le requ6rant. 

C. L, Champagne, pour Topposant. 



THE EN O USE ELECTION LAW, 

The new Electoral Cormptions Act begins by 
defining <Kx>rmpt practices." These are « treat- 
ing," " undue influence," " bribery,'' and *< per- 
sonation." Under the Act of 1864 only a candi- 
date could be guilty of the offend known as 
*< treating,*' but now any person who provides or 
accepts any entertainment with a view to in- 
fluencing a vote will be guilfy of treating, 
u Undue influence " has also been carefully de- 
fined, so as to constitute an oftence on the part 
of any one who uses, or threatens to use, any 
violence, or who inflicts or threatens to inflict, 
«any spiritual or temporal injury, damage, 
harm, or loss upon or against any person in 
order to induce or compel ^ him to vote or re- 
frain from voting. The definitions of « bribery '' 
and " personation " are the same as those con- 
tained in the A ct of 1864, except that bribery 
now incl udes the offer of a place or employmenti 
and personation includes an attempt to vote 
twice. The punishment of a candidate found, 
on an election petition, to be personally guilty 
of a <*cormpt practice,'' is incapacity for ever 
sitting for the constituency in which he com- 
mitted the offence, and of sitting at all, or of 
voting, or of holding a public office for a period 
of seven years. If a candidate is found guilty 
of a cormpt practice by his agents he will be 
incapable of representing the constituency in 
which the offence was committed for seven 
years ; and any other person convicted on in. 
dictment of bribery, treating, or undue in- 
fluence will be guilty of a misdemeanour, 
and will become liable to imprisonment, with 
or without hard labour, for a year, and to a fine 
of £200. The offence of « personation " con- 
stitutes a felony, the punishment for which is 
imprisonment with hard labonr for a period not 
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exceeding two years ; and any person convicted 
of any corrnpt practice will become incapable 
of voting at any election, of holding any pnblic 
office, and of sitting in the Hoase of Commons 
for seven years. From the above it will be 
seen that while the present Act re-enacts a 
great deal of old law, it extends the df^finition 
of corrupt practices, and makes the punishment 
for them far more stringent than before. 

We next come to what are called « illegal 
practices." Of these there are several. Thus no 
payment may be made for carrying voters to 
the poll, nor for permitting bills to be posted 
on a wall, nor the use of any committee^room 
beyond the number limited by the Act ; and it 
is also an illegal practice for a candidate or his 
agent to incur a greater expense than is allowed 
by the Act, or to induce any person to vote who 
is by law pi^hibited Arom voting, or to publish 
knowingly a false announcement that a candi- 
date has withdrawn from a contest. A person 
may be convicted of an illegal practice on sum- 
mary conviction, and will thereupon become 
liable to a penalty of £100, and will be incapa- 
ble of voting for a period of five years at any 
election within the county or borough where 
the offence was committed. Besides '< illegal 
practices," the Act constitutes as illegalities 
what are described as " illegal payment, em- 
ployment) and hiring." These, which are new 
provisions, comprise lending or borrowing any 
horse or vehicle for the purpose of conveying 
voters to the poll, except in the case of persons 
hiring for themselves ; procuring the withdrawal 
of a candidate by payment, or withdrawing in 
consideration of payment ; purchasing or hiring 
bands, torches flags, or ribands ; and engaging 
anyone to perform for payment any service not 
expressly permitted by the Act. To engage a 
committee-room in any licensed house, or where 
refreshments are sold and consimied, or in any 
pnblic elementary school, will also constitute 
the same offence, to which is attached, on sum- 
mary conviction, a penalty of £100 ; and if the 
person committing the offence be a candidate 
or an agent, he will also be guilty of an illegal 
practice. Having thus defined the various 
species of corruption at considerable length, 
and with great care, the Act provides (sect. 22) 
for excusing such offences in certain cases. 
Thus, when a candidate is guilty by his agents 
of certain oomipt and illegal practices, and it 



is proved that the offences were committed con- 
trary to the orders of the candidate, and without 
his sanction or connivance, or that of his elec- 
tion agent ; that he or his election agent took 
all reasonable means to prevent the commission 
of such offences ; that they were of a trimi, 
unimportant, and limited character ; and ihaX 
in all other respects the election was free from 
any corrupt or illegal practice, the election will 
not be void, nor will the candidate be subject 
to any incapacity. The High Court and id 
Election Court are also empowered to except 
any innocent act from being an illegal practice, 
etc., and to exonerate the candidate orany otlier 
person from the consequences thereof if itshsll 
appear after notice, that the illegal act arose 
from inadvertence, and not from any want of 
good fiuth. 

The next part of the Act, commencing with 
section 24, deals with election expenses, which 
are most minutely and elaborately treated, and 
the election agent, who is required to be ap- 
pointed by the candidate on or before the nomi- 
nation day, will take a prominent position, and 
incur great responsibility in connection with 
the expenditure of money. One election agoit 
only is to be appointed. He may ^point %6 
many sub-agents to act in different polling dis- 
tricts as may be required ; but the nomber most 
be in proportion to the siae of the oonstituencjr, 
and in accordance with very stringent regnla. 
tions which are laid down in one of the sche- 
dules of the Act All confracts and all paj- 
ments are to be made through the election 
agent, and no advance may be made by, or on 
behalf of, a candidate except through the same 
officer. Claims against a candidate are to be 
sent in to the election agent within a fortnight 
of the election, and all accounts are to be paid 
by him within four weeks from the election. 
Payment of any claim after that period will 
constitute an illegal practice. Tlie perBonal 
expenses of a candidate may be paid by himself 
to the extent of £100, but any sum beyond that 
must be paid through the election agent. With- 
in 35 days after the day on which the return is 
made, the election agent is to transmit to the 
retuming-officer a true statement of all the 
expenses incurred, which is to be aocompanied 
by a declaration by the agent verifying the 
statement. A similar declaration must also be 
made and sent by the candidate, within a week 
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after the statement has been deliyered to the 
retaming-officer ; and until such declaration is 
nuule, the candidate elected may not sit and 
Tote In the House of Commons, under a penalty 
of jC 100 a day, which may be sned for by any- 
one. Neglect to send in these declarations will 
constitute an illegal practice, and a fidse state- 
ment will be perjury and a corrupt practice. 
But the High Court or an Election Court may, 
for good cause shown^ extend the time for send- 
ing in a return and declaration. The regula- 
tions as to the number of persons who may be 
employed at an election for payment^ and the 
amount which may be expended, are contained 
in the first schedule to the Act. Thus in bor- 
onghs there may be one clerk and one messen- 
ger for every 600 electors. One clerk and one 
messenger may be appointed for every 5,000 
voters for the central committee rooms in a 
county, and also one clerk and one messenger 
for every 500 electors in a polling district The 
number of committee rooms is limited to one 
to every 500 electors, whether in a borough or 
a county. The total sum wliich may be expend- 
ed, not including personal expenses and return- 
ing officer's charges, is fixed at £350 in bor- 
OQghs if the number of electors on the register 
does not exceed 2,000, and at £380 if the regis- 
ter contains more than 2,000 names,an additional 
£30 being allowed for every Idditional 1,000 
names on the register above 2,000. In counties 
the amount is fixed at £650 in England and 
Scotland, and £500 in Ireland, if the number 
of electors does not exceed 2 ,000. If the number 
exceeds 2,000, £710 may be expended in Eng- 
land and Scotland, and £540 in Ireland, an 
additional £60 being allowed in England and 
Scotland, and £40 in Ireland, for every 1000 
electors above 2,000. Where there are two 
joint candidates the amounts are to be reduced 
by one-fourth, and if there are more than two 
joint candidates the maximum is to be reduced 
by one-third. 

The disqualification of electors forms an im^ 
portant item in the measure, and the prohibi- 
tions of persons guilty of infringements of the 
Acts are severe and extensive. But, on the 
other hand, ample security is given to a person 
charged with an offence to defend himseli. A 
justice of the peace found guilty of an offence 
under the Act will be reported to the Lord 
Cbanoellor ; and, in the case of a buxister or a 



solicitor, the offender may be dealt with as if 
he had been guilty of professional misconduct ; 
while a publican who is guilty of bribery or 
treating, or has suffered these offences to be 
committed on his premises, will have his con* 
viction endorsed on his license. A list of dis- 
qualified voters is also to be made out, and is 
to be published with the register of electors. 
After the provisions relating to disqualification 
come the sections and sub-sections relating to pro- 
ceedings on an election petition, which, if illegal 
practices are charged, is required to be present- 
ed within 14 days after the return of election 
expenses has been made ; but, if the petition 
aUeges payment of money since that date, it 
may be presented within a lunar month after 
such payment. A petition can only be with- 
drawn on affidavits by the parties stating the 
grounds upon which it is sought to be with- 
drawn, that there has no unlawful agreement, 
and that the agreement^ if there has been one, 
was lawful. Copies of these affidavits are to be 
sent to the Public I^oeecutor, who may be heard 
against the application for withdrawaL The 
same officer is also empowered to be heard at 
the trial of any petition ; he may, with the 
leave of the court, examine or cross -examine 
witnesses ; and he may direct the prosecution 
of anyone who has not received a certificate of 
indemnity. Any person prosecuted for a cor- 
rupt practice will have a right to be tried by a 
jury ; but a person charged with that offence, 
if he appears before an Election Court, may be 
dealt with summarily and sentenced to six 
months' imprisonment, and if convicted sum- 
marily of an illegal practice he may be fined. 
But if an accused person does not appear before 
an Election Court the court may order his pros- 
ecution ; and any person whom the court deems 
to have been guilty of corrupt or illegal prac- 
tices may be ordered to pay all the costs of and 
incidental to bis offence and its detection. 
Among the miscellaneous provisions is a power 
given to the public prosecutor to institute in- 
quiries and prosecutions in any case in which 
he may think fit ; and an indictment for any 
offence may, at the instance of the Attorney- 
General, or by order of the High Court, be 
removed for trial to the Central Criminal Court, 
or to the High Court before a special Jury. 
There are also numerous other provisiooB, le- 
hifcing to pxactloe and procedure. 
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RECENT UmrSD STATES DECISIONS. 

Corporation — When Directof i$ entiiied to eon^ 
pemation for ierviee$. — ^Where directors of a 
corporation appoint one of their number to act 
aa treasurer, secretary, or other ministerial 
officer of the corporation, he is prima Jaeii 
entitled to reasonable compensation for his 
services as such officer.— iFlff«< National Bank qf 
Fori SeoU T. Drake, Kansas Supreme Oourt^ 28 
Kansas Bep. 

Accident Ineuranee Polie^^Foi^feiktre.'^An 
accident insurance contract provided that no 
claim should be made for death or injury caused 
by voluntary ezposi^e to unnecessary danger, 
or by walking or being on the bridge of any 
railway. A train on which insured was riding 
at night stopped on a bridge. He went to the 
front platform of the car in which he was 
riding, and stepped off and through a hole in 
the floor of the bridge, causing his death. The 
bridge, with the exception of this hole, was 
well covered with plank and quite safe. A^ 
that he did not violate the provision of the 
policy, and the insurance company was liable on 
the contract for his death. — Burkkard v. Traoel" 
Ure Int, Co., Pennsylvania Supreme Court) 28 
A* li. J. 388. 

Railway — NegUgence.-^K female passenger 
got off a train at a refireshment station, and in 
returning, owing to the removal of the train in 
her absence and the insufficient lighting of the 
premises^ she fell and was injured. Beid, that 
the company was liable.— PdfiMtoii v. CkieagOf 
eU^ Railroad Co,, 34 La. ism. 777. 



GENERAL NOTES. 



The Goort of Appeal at Toronto, like that at Mon* 
treal, has aboat 100 unheard cases on its rolL 

Judge Gfowan, who has just retired from the county 
judgeship of Simcoe, was over forty years on the benclL 
He was the senior county judge of the proyinoe, and 
was elcTated to the bench when he was only 
twenty-fire years old. In 1873 he was appointed one 
of the Royal Oommissioners to enquire into the 
charges in relation to the Pacific Railway contract. 
In the following year he was appointed one of the 
(Jommissioners for the revision and consolidation of 
the Statutes of Ontarioi a work brought to a close in 
1877. 

Boston is not alone in suffering a downfall from its 
intellectual supremacy. The day is past for provincial 
centres of national intelligence. Edinburgh has been 
deposed like Boston from a imk yet more exaUedi 



Weimar has snnk to be a petty les i ikne e town. 
Geneva has gone into trade and politiei. TIotcbm 
is no more an intellectual centre. Oxford and Gam- 
bridge retain no dictatorship in letters. It may seas 
to be only a transfer of the inteUeetual headship from 
one locality to another. The ehange may be supposed 
to be nothing but an instance of the common law of 
the rise and decline of looal greatness. London may 
be deemed simply to have taken preeedenec of 
Edinburgh, and New Yoik of Boston.— Hmmu 

La Signora I^ia Poet, a young lady who was recent- 
ly admitted to the bar of Turin, has pleaded and woo 
her first case. She was the advocate of a young 
painter whose pictures had been unjustly detained bf 
his landlord, and much injured by the damp of the 
garret to which they had been consigned, ^e lady 
barrister obtained a great suooeas by her hnmonmf 
description of the subject of the piotures, and, amid 
much applause, obtained a verdict with damsgw in 
favor of her elient. She was esoeited home, still 
enveloped in her lawyer's robes, by a huge oonoouae 
of people, who gave her a serenade in the evenhig, in 
which the tenor voice of the young painter wu 
oonspiouous for its deep expression. 

In a French town, a drover and a bnteher who bad 

been adjusting their accounts in the maiket, went to a 

tavern to dine. During the meal the bnteher took from 

his pocket a bank note of 100 francs value wherewith 

to pay the drover, but in handing it over let it fall into 

a dish of gravy. He snatched it outf and holding it 

between thumb and forefinger, waved it to and fro to 

dr;^ it. The drover's dog accepted this movement u s 
friendly invitation, and, liking the smell of the aatn- 
rated note, made a spring at it and swallowed it. Tht 
butcher was furious. ** Give me my money, " he df- 
manded;"kill the dog and open it.""No,'*repUed 
the drover; "my dog is worth more than 100 franci." 
" Then I owe you nothing. Your dog has eoUected for 
you before witnesses. " Hy dog u not my ewbier. 
And besides, where is your receipt?" "Ae jiutiee 
will have to settle this. '^ "Lethim." Thejuatieeac 
is sidd, has been searching in vain for a precedeot for 
such a 



An extraordinary ease was recently deeided in the 
Queen's Bench, London. A young man named 
Devenish, who had previously been a sailor, had been 
apprenticed to Mr. Tnbbt a plumber, to learn that 
business. One night I>evenish» whose habits seem to 



have partaken of the freedom of his former life and 

who was fond of *' larks," was found in the room of 

Miss Tubb, where, he said on beioyr questioned, that be 
had gone to get a light. Miss Tuob screamed wit^ 
fright at the presence of the intruder and called to 
her mother, who was ilL it appears, in an adjacent 
room. Thereupon Mr. Tubb and the doctor. Mann- 
ders, who happened to be attending Mrs. Tubb. came 
upon the scene, when Devenish, fearing evil eonse- 
quences to himself, threw himself ummi the bed sod 

Sretonded to be in a deep sleep. All the effi»rt8 of 
[essrs. Tubb and Maunden to arouse him were in 
vain, and at last the hitter thought of the expedient of 
heatuifr a j^ker and appbing it to his peison. 
Devenish still persisted in feicnmg unoonseioiianes!, 
thouffh the doctor used the poxer with evident effest, 
but finally he got up and ran away. Some time after, 
he entered an action for damages against his em- 
ployer and the physician, and the case gave rise to a 
good deal of fun in court. Though it appeared that 
Devenish had no business in Miss Tubb's room, the 
verdict acquitted him of all evil purpose, and his mas- 
ter was fined £26 and Dr. MaundeiuSSO for the asssnlt 
■odbamiDg. 
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Vol. VI. NOVEMBBB 24, 1883. No. 47. 

BUSINESS IN APPEAL, 

The protest of Mr. Justice Bamsay which we 
published last week, with reference to the extra 
terms imposed by the local government on the 
Court of Queen's Bench, has naturally excited 
much comment. It is no doubt rather an 
unusual proceeding on the part of a judge to 
condemn, in the vigorous terms used by the 
learned judge, the supineness of a Gtovernment 
or rather a succession of Governments, which 
first turn a deaf ear to the reiterated suggestions 
made to them with the view of expediting th^ 
administration of justice, and then, the evil 
having been aggravated by delay, adopt the 
first expedient which suggests itself, heedless of 
the health and convenience of the judges, 
for such, in substance, is the complaint of the 
learned judge — but it is not the first time that 
it has occurred. We remember hearing some- 
thing of the same kind from the late Mr. 
Jastioe Aylwin. See 3 L. C. Law Journal, pp. 
97, 119. 

^rom the main suggestion of Mr. Justice 
Ramsay, that the Court should not be burdened 
with forty or fifty arguments at a time without 
sufficient intervals being allowed for delibera- 
tion and judgment, we have heard no dissent 
anywhere. It is a proposition which commends 
itself to all, for the bar are well aware already 
that arguments at the end of a fiEttiguing term 
sre often imperfectly appreciated and quickly 
forgotten. This has led to the practice, of late 
years, of making the printed cases much fuller 
than formerly, when merely the leading points 
were set out in the factum, and the full argu- 
ment was reserved for the viva voce address. 

As a matter of fact, the Court has been able 
to keep up with the current work ; it has 
no arrears of dilihMs, but it has been buxdened 
by an arreaiage in Montreal of about one 
hundrtd cases, dating back eight or nine years. 
The effect of this is that there is a delay in 
every instance of about a year between the in- 
scription of a case and the judgment. This is 
a great evil, which should be remedied if pos- 
sible. If the Court were once relieved of the 
Montreal arrears (there are no arrears at Quebec) 



the current business could be dispatched 
promptly. Mr. Justice Bamsay has suggested 
that the Court should sit almost continuously 
at Montreal, but three or four days only in each 
week, allowing the intervening days for 
deliberation. It is somewhat doubtful whether 
this would enable the Court to clear the list, 
but it is certainly more likely to effect that 
result than the expedient of extra terms. At 
any rate, it seems to us that the judges them- 
selves should have even more power than is now 
accorded to them, of arranging the terms and 
sittings as they think best. 

Various expedients have been adopted at 
times to deal with the difficulty of an over- 
crowded roll. In New York and Ohio, and 
probably in other states, the cases in arrears in 
certain courts have been transferred to a com- 
mission to be disposed of, and thus the Court 
has been enabled to take a fresh start This 
would be preferable to a delay of a year in every 
case for the next ten or twenty years. It has 
also been suggested in the case of the Quebec 
Appeal Court, that the Court might sit in two 
divisions of three judges each, at Quebec and 
Montreal. This would get rid of the arrears, 
but there are two objections which occur at 
once. The Quebec division would have a very 
small share of the work, and the prestige of the 
|COurt might be diminished by conflicting 
decisions. Probably both these objections might 
be overcome. To the Quebec division might be 
assigned additional country districts, or the 
judges of the Quebec division might occasion- 
ally assist in Montreal. And as to the second 
objection, there might be a provision allowing 
an appeal to the Supreme Court on special 
application in cases which are not now suscep. 
tible of appeal ; or there might be a re-hearing 
in certain cases before the six judges. 



NOTES OF CASES. 

COURT OF QUEEN'S BENCH. 

MoNTiuiAL, November 19, 1883. 
DoRiON, CJ., Monk, Ramsay, Tkssibb k Caoss, JJ. 

Habvsy et al. (defts. below). Appellants, k 
CShauohnsbst et al. (plffs. below). Respon- 
dents. 

Liquidation qf Mutual BuUding Society — Dittri" 
bution qfsurplui atteU, 

To faciUtaU the Uquidation of a mutual building 
foeietjf a retolution was patted at a meeting qf 
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the borrowing membirt, to dUeharge ihote who 
wiihin three montha thould pay 80 per cmL <^ 
their indebtedneUf the eurplutt after paging the 
non-borrowing members in fullj to be divided 
afnong the borrowing ntembers. Beld, that thoee 
non-borrowing members who did not discharge 
the Society^ were not bound by this arrange- 
mentf and were entiUed to claim the surplus to 
the exclusion of the borrowing members who had 
all discharged the Society, 

The appeal is from a jadgment of the 
Superior Court, Torrance, J , re|K>rted in 5 
Legal News, p. 429. 

BOMBAY, J. The proceedijigs began by a man- 
damus, asking the Court to forbid the liquida. 
tors ot a building society in liquidation to pay 
oyer the balance of the funds to certain bor- 
rowing members, and to order them to pay 
certain surplus funds over to the shareholders 
who had discharged the company. The liqui- 
dators maintained that the borrowing members 
were alone entitled to these surplus funds. The 
judgment, considering that the ^sets should 
not be distributed as belonging to the borrow- 
ing members alonej overrules defendants' plea, 
and orders the liquidators within thirty days to 
distribute among the members of the said 
society and holders of stock therein who are 
entitled to share in said distributiony namely, who 
have not already released and discharged the 
society, and to pay over to them on a dividend 
sheet, Ac, to be prepared, and reserves the 
power to adjudge on the other conclusions. 

The effect of this judgment is to give the 
whole assets to the members who are not bor- 
rowing members, for it appears that all the bor- 
rowing members have released and discharged 
the society. 

The only question, then, is whether the deeds 
of release are an acknowledgment by the bor- 
rowing members that they are to abandon all 
claim on the assets. I can hardly understand 
words more explicit of such an intention. The 
following is an extract from one of the deeds, 
and it is admitted that the others are similar in 
their terms : — 

" And in consideration of the premises and of 
the discharge hereby granted him, the said 
Edward Booth, who at the passing of these 
presents has handed over and delivered to the 
Society his subscription book No. 58, as also 
ubscriptlon book No. 320 of the mJA Sopiet;^, 



hereby specially and expressly renonnc^ea to the 
rights or claims of any kind or nature wbateo- 
ever, which he might now or at any time claim 
to exercise against said society as having been 
a member thereof and holder of said sabecrip- 
tion book or for any other cause or reason what- 
soever, and does hereby renounce all rights as a 
member of said society and withdraw there- 
from, and does hereby forther specially and 
expressly grant fall, final and entire diachaige, 
release and acquittance from and concerning all 
rights, claims and demands which he has or can 
or might have or pretend against the said 
society by reason of his membership thereof, or 
his having been a holder of said subscription 
book, or for any other cause or reason what- 



'I 



ever. 

Is there any principle on which in a deed of 
this sort we should interpret the clause other- 
wise than in the naked sense of the language ? 
I know none. There was no possibility of 
error. It was a transaction to get out of a 
difficulty. Eiach set of shareholders agreed to 
a settlement, and the borrowers got an 
equivalent for what they gave up. In any 
case there was no balance coming to them. 
Error is not even pleaded, so that these bor- 
rowing members who have got fully paid under 
their deed are holding on to the advantages so 
acquired, and at the same time ask us to 
relieve them of their discharge. It is said we 
are to do this on equitable grounds and that it 
is very unfair shutting them out, for by so 
doing we are in effect giving $3,000 to be 
divided among the eight remaining members 
of the Society. Equity is an excellent guide, 
but it is the equity of the law, not an emotional 
sentiment that somebody is getting too much. 
For my part I neither sorrow nor rejoice that 
the eight should get so much. It is the lock 
that &lls to them for having stuck to their 
enterprise. They took all the trouble and ran 
all the risk, and however much or little that 
may be they are entitled to the surplus funds; 
for nothing is more certain than that the 
surplus funds of a company are not res mdUHs, 
but that they belong to the remaining members 
of the Society be they many or few. It was 
suggested to send back the case to the Conrt 
below, to allow other proceedings to be taken. 
But I don't see what is to be done ; all the jadg- 
ment says la that the n^embers who have dis- 
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chazged the Society will not be paid, and the 
majority of the Conrt think they ought not to be. 

We are, therefore, to confirm with costs 
against appellants. 

Cross, J. The St. Bridget's Building Society, 
whose affidrs are in question in this suit, was a 
society organized under cap. 69 of the Con- 
solidated Statutes for Lower Canada. It had 
two classes of members, having to some extent 
antagonistic interests, denominated in the &c- 
tarns of the parties borrowing members and 
non-borrowing members respectively. 

The Society appears to have got into diffi- 
culties, and with a view to closing its business 
a meeting of its members was held on the Srd of 
April, 1879, at which were discussed proposals 
for settling its affairs by the borrowing members 
anticipating the payment of their liabilities, 
which extended by instalments over a series of 
years, and getting a deduction in consideration 
of a present cash liquidation ; on which condi- 
tions it was represented that the non- borrowing 
members would be satiBtied to accept the pro- 
ceeds on condition that they should get the 
actual amount invested by them without inter, 
est. 

A special meeting of the borrowing members, 
with the same object, was held on the 2nd 
June, 1879. It appears by the minutes of 
these meetings, it was proposed that notarial 
documents should be prepared and signed, 
binding each class of shareholders to terms that 
would liquidate the affairs of the society, but 
these projects came to nothing, and were 
superseded by the proceedings of a meeting of 
the members of the society held on the 16th 
July, 1879, at which it was resolved that the 
society should go into liquidation under the pro- 
visions of the Dominion statute 42 Vic, c. 48. 

At the same meeting the appellants were 
oamed liquidators. 

These liquidators held a meeting on the 8th 
August, 1879, at which it was resolved that 
they should compound with the borrowing 
members at a certain amount of cash, according 
to the borrowing members' indebtedness, and 
that the board of liquidators would also take 
stoclubooks with the amounts therein as part 
Payment of the borrowing members' indebted- 
ness to the society at par value. 

On the 11th of August following, the liqui- 



dators and the borrowing members held se- 
parate meetings. At that of the borrowing 
members, the minutes declare that it was for the 
purpose of hearing the conditions of the Board 
of Liquidators upon which they the borrowing 
members could get a clear discharge from the 
society. The President announced that the 
Board of Liquidators would take a certain 
amount of cash according to the face of each 
member's debt as shown in the ledger ; some 
discussion ensued as to the rate of discount, 
when it was finally resolved that should there 
be any surplus after paying all the non-bor- 
rowers dollar for dollar, as that was all they 
wanted, it would be divided amongst the bor- 
rowing members, provided they would all pay 
up within three months, after which they would 
be charged interest. 

The non-borrowing members were not repre- 
sented at this meeting, unless they could be said 
to be so through the liquidators, in the person 
who acted as president of the meeting. 

At the liquidators* meeting of the same date 
it was announced that a number of the borrow- 
ing members gave their names to go out in ac- 
cordance with the proposition of the liquida- 
tors made to them. Upwards of thirty names 
are entered as so agreeing. This proposition 
may have been according to their meeting of 
the 8th of August, or it may have been what 
the President announced at the borrowing mem- 
bers' meeting of that day, the President so called 
being the former president of the directors and 
one of the liquidators. 

The borrowing members seem to have liqui- 
dated their liabilities by paying 80 cents in the 
dollar of those liabilities, partly in cash and 
partly in the credits contained in books of the 
non-borrowing members taken at par, and in 
settling with the society, in place of reserving 
any right to participate in a surplus, they for- 
mally, by the same notarial documents which 
contained the discharge of their indebtedness, 
renounced specially and expressly, all rights 
and claims of any kind or nature whatsoever, 
which they might then or at any time claim to 
exercise against the Society as being members 
thereof or for any cause whatever, granting the 
Society a most full and ample discbarge. A 
specimen deed is produced, dated the 13th 
August) 1879, and the others are admitted to 
be to the same eifect. 
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By these proceedings a smrpluB of between 
two and three thousand dollars was lealiied by 
the liqiiidatorSi who had obtained fall dischar- 
ges to the society from the members so com- 
pounding, and in consequence of the surrender 
of a great number of the books of the non-bor- 
rowing members^ those remaining were reduced 
to a very small number. Under these circum- 
stances the present respondents sued out a man- 
damus directed to the appellants as liquidators, 
requiring them to distribute the surplus among 
those who remained members of the society, 
consistinflT of the petitioners and some others ol 
the non-borrowing members who had not dis- 
charged their interest or retired from the so- 
ciety. To this the appellants have pleaded that 
there was an agreement that the surplus should 
be divided among the borrowing members. 
This the petitioners deny, and allege that they 
never agreed to any such distribution, and it 
was not in the power of the liquidators to make 
such conditions, which raises the question : Had 
the liquidators by the winding up Acts 4) Vic, 
c. 48, 42 and 43 Vic, c. 32, and the Statute 
of Quebec 42 and 43 Vic, c 33, power to com- 
pound? Was the exercise of that power as 
practised by them in this case uUra viruf 
There is nothing in the proceedings referred 
to, to show that the non-borrowing members 
were ever consulted or ever gave their consent 
to relinquish their clidms to the surplus. The 
borrowing members, carrying with them the 
rights of many non-borrowing members, for- 
mally agreed to discharge the Society. These 
discharges are not impugned or complained of 
as being made in error, or subject to be set 
aside for any cause warranted by law, and were 
executed posterior to the pretended agreement. 
In such a matter non-borrowing members could 
not have their rights forfeited even by a reso- 
lution of a meeting of all the shareholders, 
nor without the specific consent of each, much 
less by a resolution of the borrowing members. 
The liquidators had power under the winding 
up Acts to compound with debtors of the 
Society, but they could not force creditors to 
diminish their demands. 

A farther still stronger reason is, that the 
liquidators were all borrowing members save 
one only, viz., Lunny, and he consented to the 
petition of the respondents. 

It is true that another of their number was 



both a non-borrowing and a borrowing mem- 
ber, but even taking out his name it left the 
majority borrowing members. It was illegal 
fo^ them to vote on such a question in their 
own favor, and the law would hold their votes 
a nullity. See Brice on Ultra Vires, p. 867, and 
the case of Atwool v. Merryweather, L. R. 5 
Equity, p. 464. 

If parties who have rights find they have 
been excluded, the Judgment in the present 
case would not necessarily destroy tiieir re- 
course. The i^pellants show no grievance, 
and as regards them the Judgment should be 
confirmed. 

DoRiON, C. J., and Mohk, J., dissented. 

Judgment confirmed. 

Doutrt j* Jo9eph for appellants. 

Dohertf ^ Dohertjf for respondents. 



COURT OF QUEEN'S BENCH. 

MovTBBAL, March 24, 1883. 

DoaioN, C. J., MoKK, Rambat, Cboss k Babt, JJ. 

(No. 431) MoLBON (contestant below). Appel- 
lant, and Cabtkb (plaintiff below), Res- 
pondent. 

(Nob. 432 & 433) HoLUn, Appellant^ k Cabtie, 
Respondent (two cases). 



WiU-^Prcperty declared m 

Where property wot beqvealhed triik the ctmOthn 
that U should be uneeisaldej and wot tubeUtM^ 
ted to the children qf the heirt^ and the exeeu- 
tore told a portion to one qfthe Aetrt, held^ 
that thejeffed woe to make a partiiiony <md tie 
revenues of eaid property were unteisable. 

The contestations arose in this way :— In 
1876, the appellant, Alexander Molson, was de- 
sirous of effecting a loan for $30,000, and be 
offered as security certain property in Si. Javies 
street, occupied by one Freeman as t^iani He 
applied, in the first instance, to the agent of 
the estate Masaon, but the matter having been 
referred to the solicitors of the estate, the lat- 
ter reported that the security was unsatisfiic- 
tory, as, in their opinion, the property was en- 
tailed in fiivor of Molson's children. Shortif 
afterwards, Molson obtained the $30,000 from 
the lespondent, represented by the Hon. J. J. C. 
Abbotty the security for the loan being the above 
mentioned property. Some time subaequent to 
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thifl, Moh»n being embarrused and the interest 
not being paid, and Mr. Abbott being informed 
that the $30|000, which had lieen deposited in 
the Mechanics' Bank, had been withdrawn by 
Molaon, the latter was arrested nnder a eapias 
on the chaige of secreting. The case was pend- 
ing in the courts for several years, and was 
finally decided by a majority oi the Conrt of 
Appeals against Molson, and judgment for 
the $30,000 was obtained against him by Mr. 
Carter, the respondent. It was upon the exe- 
cution of this judgment that the present cases 
uoee. A miiU'arrH was issued, seizing rents 
of the property mortgaged, in the hands of the 
tenant, and also the dividends on certain shares 
in the Molsons Bank. The appellant Molson 
c<mte8ted this seizure, and his wife intervened 
and also contested the seizure, both in her own 
name and as tutrix to her minor children. The 
Court below dismissed all three contestations, 
and it was from these judgments that the pre- 
sent appeals were instituted. 

On the contestation by Molson in his own 
name, it was submitted on his behalf that the 
real estate and the bank stock in question 
were declared to be unseizable by the will of 
his fiither, the late John Molson, the intention 
being that they should be an aliment for the 
family. By the will referred to, executors were 
named, and these executors had undertaken, in 
1871, to make a sale of the property to Mr. 
Alex. Molson personally, but his true title to 
the property was a portage of his father's estate, 
tmder the will, which declared the property to 
be tMaitUsabUy and to be for the aliment of the 
son and his fiimily. In behalf of Mrs. Molson, 
it was contended that she could not be made 
responsible for the act of Mr. Molson in mort- 
gaging the St. James street property. 

For the respondent it was submitted that the 
sale to Mr. Molson in 1871, and the other pro- 
ceedings, had been carried out by the trustees 
for the purpose of conveying the property in 
qoestion to the appellant, in his individual 
rig^t, free of any charge or incumbrance by rea- 
son of the conditions of the will, and, in fiict, 
the property did become vested in the appel- 
lant individually. There was nothing regis- 
tered against it, and consequently the mortgage 
in favor of Mr. Garter, which was duly regis- 
tered, became the first charge on the property, 
and under the judgment obtained thereon Mr. 



Carter was entitled to use all legal remedies for 
collecting his debt. At present only the rents 
and revenues were seized, and the rights pre- 
tended by Mrs. Molson under the will of the 
late John Molson were not afifected by the sei- 
zure. 

Ramsat, J., who dissented in one case (No. 
431) observed: 

These three appeals all refer to one transac- 
tion. In execution of a judgment obtained 
by respondent against Molson, the dividend 
there might be on certain bank stock was 
seized, and also the rents due on a certain house 
the property of Molson. 

The seizure is contested by Molson on the 
ground that the house, the rents of which are 
seized, and also the bank stock, forms part of the 
property he received from his father's estate, 
under the will of the father, by which the pro- 
perty bequeathed was not only substituted, but 
was declared iruaisiaMbUf both as to the capital 
and as to the interest and revenues thereof. 

Mrs. Molson contests on the ground that she 
has an interest in this property, and conse- 
quently an interest to declare it iruamuable. 

Thirdly, Mrs. Molson and her children raise 
the same question. 

With regard to the Bank stocks, it is not 
shown that they represent any part of the pro- 
perty of the late John Molson's estate. They 
have not been kept separate, and are not distin- 
guishable, or at least they have not been identi- 
fied. 

Then, as to the two last contestations as re- 
gards the revenues of the house, I don't think 
the intervening parties, appellants, have shown 
any interest. They might have an interest if the 
house itself was seized. But at the argument it 
was said that at any rate they had an interest, 
because if Molson required aliments they could 
be compelled to supply them. If this argument 
were tenable, all relatives subject to the possible 
obligation to furnish alimtnU to each other 
would have a right to intervene in the suits 
brought against any one of them for their 
own protection. This is evidently not tbe case, 
and I am of opinion that both these appeals 
should be dismissed. 

The pretention of Molson is met on quite 
different ground. Respondent says, in the first 
place, that the house, the rent of which is seized, 
does not form part of the estate of the late 



3W 



THE LB6AL NBWS. 



John Molson. That by the will of John Molson 
the executors, or the snryivors of them, had 
power to sell all the reial estate in order to make 
a dlyision of the property, and that the proceeds 
of the sale shonid take the place of the original 
property ; that they exercised this power, and 
executed deeds of sale to the yarious members 
of the tamily, and that the proceeds of these sales 
from that moment became the property substi- 
tuted and declared intaintMobU, 

Respondent also contends that he lent to 
Molson his money, sought to be recovered by 
this execution, on the faith of a deed of sale duly 
enregistered, showing an unincumbered title in 
Molson ; that if Molson's title was bad, it was 
so to the knowledge of Molson, and that by 
showing him a clear deed he had obtained res- 
pondent's money by iraud ; and that as no one can 
profit by, or plead his own iraud, the defence in 
the mouth of Molson is inadmissible. He con- 
tends also, that there is evidence that Molson 
had been advised by counsel before the money 
was paid to him by respondent, that his title 
was defective. 

Appellant makes answer to this : that the sale 
was merely t^pariage clothed with the form of a 
deed of sale, that the real character of the trans- 
action was apparent on the £Ace of the deed, 
which refers to the will, and that as it required 
two executors to convey the title, and as Alex. 
Molson could not convey to himself, there re- 
mained only William Molson as vendor, and 
therefore respondent had full notice that the 
deed could not be the whole title, and that he 
had to look to the will. That, in &ct, there was 
no misrepresentation ; that respondent's lawyer, 
who treated in the matter of the loan, had been 
the appellant's lawyer in the matter of the partr 
age under the will, and that he had been made 
aware at the time of the loan, of the opinion of 
counsel that the title was bad as a deed of sale, 
and was in effect only a partage. 

It is maintained by the appellant that, even if 
there were fraud, there is a prescription of the 
law which exempts from seizure <<sums of 
money or objects given or bequeathed upon the 
condition of their being exempt from seizure." 
(658 C. C. P.) 

I do not think we are obliged in this case to 
enter into the first question, namely, whether 
the transactions by way of sale are only, in 
effect, a mode of making a partage^ as between 



the heirs and their aytuUt etnme, I iobj, how- 
ever, observe en pataatUy that if the argument u 
sound, it seems hardly to go fv enough, for if 
the executor, appellant, could not sell to himself 
he could not apportion to himself in mnj other 
way. The whole transaction, then, is noil, if 
the sale be null as a sale. I may also express 
a doubt whether the sale by the exocntors to 
one of themselves is null de pUmo, and whether 
the executor who has made such sale can him- 
self invoke its nullity. It may be questioned 
whether he has not had the fall advantage of 
his father's bequest, and that the will is satis 
fied. If he has, his squandering his socoession 
was evidently within his powers. 

But, as I have said, I express no formal 
opinion on these questions, for I am strongly of 
the opinion that Molson obtained the money, if 
the deed be bad, by fraud, and that he cannot 
set this up. As for the provision of the C. C. P. 
referred to, it is only a general enumeration of 
things in8€tma$abU9y and in no wise is to be taken 
as a new enactment ofer-riding the common 
law. Now, I think the rule that no one can 
plead his own fraud is a fundamental pri*^"T<^ 
of justice— one of those principles, which, 
whether expressed or not, must naturally be 
considered as untouched by particular mice. 
The texts of law which recognise this principle 
are numerous and well known — " no one can 
enrich himself at the expense of his neighbour,'* 
" no one can profit by his fraud," and so forth. 
Nor on general principle can fraud be covered 
by the protection given to special persons. 
Thus a woman is protected against her weak- 
ness, not against her fraud. And so we have 
the well-known rule, mulieribtta ttme Muecm- 
rmditm etty cum de/endantur^ turn ta faeSttu 
calumnienUr. De Reg. jur., 110. And so tilie 
wife had not the benefit of the &iiafii«- 
ewMuUtu Velleianum when she took a part 
in the .fraud. Several instances in illus- 
tmtion of this principle are given in 
the code. And to the rule I know no 
exception, save when the fraud is In violation 
of a law of public order. The law which per. 
mits a donor to attach the condition he 
chooses, which is not against good morals, and 
hence to declare that the thing given is for ali- 
ments, and is intaintaabU, does not fall into this 
category. And this suggests another idea, and 
it is, that if the restriction of the donor was to 
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coTtT ttie ftsods of the donee, it woald be im- 
moral, at all events in its effects, and conse- 
quently opposed to the spirit of art. 760. 

Tet another argument has been used. It is 
said that the deed of loan and hypothec and 
alleged fraud are not in question now, that the 
rents of the house were not hypothecated to 
Carter, that when returned into Court they 
will be subject to the claims of all creditors 
who have not been defrauded, and consequently 
Carter, who has been defrauded, must suffer. 
This is a strange conclusion. Carter says this : 
these revenues are the product of what you 
have hypothecated to me, and if I am not pro- 
tected in the revenues of the thing my security 
is illusory. I think the rule, that the accessory 
follows the principal, applies here. Besides, 
it can hardly be said that tliis was the real 
ground of contestation. The whole argument 
was, that there was no fraud, and that the pro- 
perty was ifuauiuabU. I do not think, then, 
that we can escape from the responsibility of 
deciding one or both of the questions. For my 
part, I have no hesitation in saying that there 
was fraud on the part of Molson, and that he is 
estopped from pleading it. Dolo suo non debet 
quia hterarif neque edit nocere^ 92, in fin, (7. de 
TranaaeUonibtUy 1. 30. Even if the evidence as 
to Mr. Dorion's opinion were to disappear, 
Molson was presumed to know the title he was 
giving. 
The judgment of the Court was as follows : 
" Tho Court, etc. 

*' Considering that by his last will bearing 
date the 20th of April, 1860, the late John Mol- 
son, after making several special bequests, de- 
vised and bequeathed the residue of his estate 
U> William Molson his brother, Mary Ann Eliza- 
beth Molson his wife, and Alexander Molson 
bis youngest son, to hold, administer and man- 
age the said residue for a period of ten years 
from his decease, with power to two of them, 
of whom William Molson while living should 
be one, to sell such part of his real estate as was 
not specially devised, and after the expiration 
of the ten years to divide the said residue or 
the proceeds thereof, between his five sons, in 
eqnal shares, to be enjoyed by them for their 
respective lives only, and after the decease of 
any of them, his share to become for ever the 
property of his lawful issue subject to the usu- 
fruct thereof on the part of the wife, if living, 



of such son so long as she might remain a 
widow; 

^ And considering that by his . said will the 
said John Molson specially directed and or- 
dained as an essential condition of the said be- 
quests in favor of his five sons and of their 
widows respectively, that all the estate, interest 
and property, and all interest, revenue or income 
to arise therefrom should remain forever ex- 
empt from all liability for the debts, present or 
future, of them or any of them, and should be 
absolutely exempt from seizure (insaUinablee) 
for any such debts or any other causes whatso- 
ever, and should be held as a lege d^aHmefOe not 
susceptible of being by them assigned or other- 
wise aliened for any purpose or cause what- 
soever ; 

" And considering that the said John Molson 
died on the 12th of July, 1860, without altering 
his said will ; 

"And considering that on the 16th of June, 
1871, the said William Molson and Alexander 
Molson acting as executors and trustees of the 
estate of the late John Molson, by deed passed 
before Phillips, notary public, sold to the said 
Alexander Molson a lot of land on St. James 
street of the city of Montreal, being No. 185 on 
the cadastral plan of the west ward of the said 
city belonging to the said estate, for the sum of 
$30,779.52, which sum has been included in 
the share of the purchaser in the distribution 
of the estate and effects of the said late John 
Molson executed on the same day and before 
the same notary ; 

*< And considering that under the judgment 
rendered in this cause on the 17th of April 
1878, the respondent has caused to be attached 
in the hands of Allan Freeman the rents due 
by him to the said Appellant on the lease of 
the said immoveable property lot No. 188 of 
the west ward of the city of Montreal, and also 
the dividends accrued and accruing on 148 
shares of the capital stock of the Molsons 
Bank; 

«And considering that the said appellant 
has contested the said attachment on the 
ground that the said immoveable property and 
the said 148 shares of the Molsons Bank stock 
were part and portion ot the property bequeathed 
to him by his father, the late John Molson, by 
his said will, and as such as well as the rents, 
issues and profits thereof, were not liable to be 



376 



THB LEGAL NEWS. 



seised, attached or sold for the debts of him, 
the said appellant, they being by the said will 
declared to be inaliinabUs el insaitisaableM and 
bequeathed d tUre ePalimenU ; 

<< And considering that the said respondent 
by his answers to the said contestation, contends 
that the said 148 shares in the capital stock of 
the Molsons Bank did not form part of the es- 
tate of the late John Molson and were not there- 
fore subject to the condition of iitaaimaabUiU 
imposed by the will of the late John Molson, 
and the said lot of land No. 185 of the cadastral 
plan of the west ward of the city of Montreal 
has ceased to be subject to the said condition 
by virtue of the sale of the said lot of land by 
the deed of the 15th of June, 1871, whereby 
the said lot of land became the absolute pro- 
perty of the said appellant, and ceased to form 
part of the property composing the estate of 
the said late John Molson ; 

" And considering as regards the said 148 
shares in the capital stock of the Molsons Bank, 
that although it appears by the evidence that 
the late John Molson was possessed at the Ume 
of his death of 3,200 shares in the capital stock 
of the Molsons Bank, of the vahie of $160,000, 
yet it does not appear that by the division of 
the estate any portion of the said stock was 
allotted to the ^share of the said appellant, nor 
that the said 148 shares ever formed part of 
those belonging to the estate of the late John 
Molson, and that therefore the said 148 shares 
in the Molsons Bank are not subject to the said 
condition of iruaisissahilitS mentioned in the 
testator's will, and the contestation of the said 
appellant is unfounded in respect of said 
shares; 

('And considering that as regards the said 
lot of land No. 185 of the cadastral plan of the 
west ward of the city of Montreal, the sale made 
on the 15th of June, 1871, must be taken in 
connection with the partage of the estate of the 
late John Molson passed on the same day, and 
must be considei'ed under the provisions of Art. 
747 of the Civil Code as part and portion of the 
partage of the estate of the late John Molson, and 
that the said lot of land has not ceased to form 
part of that portion of the real estate of the 
estate of the said late John Molson which was 
allotted to the said appellant by the said par- 
Utge ; 

*< And considezing that the rents of the said 



lot of land are, under the provision of the will 
of the said late John Molson and by virtue of 
Articles 558-632 of the Code of Civil Procedure, 
exempt from seizure (imaitiaaaMet) ; 

^ And considering that the appellant is bj 
law authorized to invoke the nullity of tb« 
seizure made in this cause of the rents of the 
said lot of land ; 

^ And considering that it is unnecessary for 
the determination of the .present contestation 
to enter into the examination of the other 
questions raised by the pleadings, and that there 
is error in that part of the judgment rendered 
by the Superior Court on the 30th of Jane 
1881, in dismissing the contestation of the said 
appellant as regards the seizure in the bands 
of the said AlUn Freeman of the rents of the 
said lot of land ; 

<* This Court reforming the said judgment of 
the 30th of June 1881, doth reject the contes- 
tation of the said appellant of the attachment 
made in the Molsons Bank as regards the 148 
shares in tbe capital stock of the said bank bj 
the said appellant held in the name of 
^* Alexander MoUon in truti for A. A,M. «t tUJ 
and doth declare the wame^rritf attachmeut 
made by the respondent in the hands of ^t 
Molsons Bank of the dividends accrued or to 
accrue on the said shares good and valid, and 
doth upon to declare what sums are or wiil 
become due to the appellant on the laid 
shares ; 

*< And this Court doth maintain the contesta- 
tion of the said appellant of the attachment 
made by the said respondent in the hands of the 
said Allan Freeman of the rents accrued and to 
accrue on the lease of the said lot of land 
No. 185, of the West ward of the city of Mon- 
treal, doth quash the said attachment, and doth 
grant main levSe thereof; 

*( And the Court doth condemn the appellant 
to pay to the respondent the costs incurred io 
the Court below on the attachment made in the 
hands of the Molsons Bank, and doth condemn 
the said respondent to pay to the appellant the 
costs incurred on the attachment in the hands of 
the said Allan Freeman and of the contestadoo 
thereof, as well as the costs on the pivsent 
appeal." 

In Nos. 432 and 433 the judgment was 
confirmed (Monk, J., dissenting), on the gioond 
that appellant bad not shown any interest in 
the^sums of money attached in the cause. * 
Barnard, Beauehamp 4* CreigkUm for Appellant 
AhboUj Tail j* ^66o^to for Respondent 

S, BethuM, Q.C.y and Pagnueioj Q.C., counsel for 
respondent. 

* An appeal is pending before the Piivy Ooaneik 
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Vol. VI. DECEMBER 1, 1883. No. 48. 

THE COURT OF QUEEN'S BENCH AND 
ITS SITTINGS^LEOAL ARITHMETIC. 

Mr. Geoffrion is reported to have said in 
answer to a OazeUe reporter, after approving 
the four days system and disapproving of the 
term system : « I am strongly opposed to Judge 
Ramsay's suggestion, hecause, even with these 
two extra terms, we would really have fewer 
days for the hearing of cases than if the Court 
sat every day during the present regular terms." 
Mr. Justice Cross seems to have communicated 
the same curious property of figures to a OauUe 
reporter in these words : "The proposition to ad- 
journ for two days in the week will retard rather 
than facilitate exhausting the roll, because even 
with the additional two terms which the Gov- 
ernment have proclaimed, if we adjourned for 
two days each week we would have at least four 
days less for the hearing of cases than with 
the present regular terms." In making a state- 
ment in Court on the 27th November, the Chief 
Justice said : '* There was only one other re- 
mark he wished to make, and it was this : The 
regular terms between the 1 5th November and 
the vacation would have given 39 working 
days. The two additional terms proclaimed 
would give in all 58 working days. But the 
suggestion to sit four days in each week would 
only give 36 days from November to May." 

Of course this could not be. But to leave 
no doubt as to the result of the two extra terms 
worked on the four days a week plan with 
the regular terms, here are the dates : 

November 1 5 to 27 11 days of term 
December 12 to 22* 10 »« »* *» 



In all 

Subtract at rate of 2 dys 

lM?x ^w%?f?K «••• • -••• 



21 " »* « 



7 ft {( (I 



Leaves 14 as against 11 

* The author of this luckless proclamation, if he 
intended to fix terras for December and February next, 
which is not said, has included a Sunday in express 
words, the a^rd December, tlie last day of the new 
term. Will the Judg^cs be breaking the law of Quebec by 
keeping: the law of Moses and its presumed substitute ? 



January 16 to 27 11 days. 
February 16 to 27 11 »< 

In all 22 ^ 

Off ^ 7} 14} as against 11 

Or taking the terms together 28} as against 22 

The result of sitting four days a week during 
eight months of the year, that is ax months 
in Montreal and two in Quebec, is easily ascer- 
tained. For Montreal, 

Say 6 months 180 days. 

Off 26 Sundays 26 " 

154 
OffJ 51J « 

102} " 
As against 5 terms of 11 days. ... 55 " 

Or a gain of. 47} 

Of course the result at Quebec will be in 
proportion, 

Say 2 months 60 days. 

Off 9 Sundays 9 << 

51 
OffJ 17 

34 
As against 4 terms of 7 days 28 

Or a gain of 6 

It will be observed nothing is here allowed 
for holidays in either calculation, as it is evi- 
dent this cannot alter them materially. 

It will also be observed that the number of 
sitting days at Quebec is very slightly increased 
while at Montreal it is nearly doubled. The 
former may become insufficient, but imless there 
is an unexpected increase of business in Mon- 
treal it will not be necessary to have 102 days 
sittings in Montreal after the arrears have been 
cleared off, so that it will be the easiest of ope- 
rations (if any operation is ever easy in the 
Court of Appeals) to adjust the matter between 
the two seats of the Court. 

It will further be observed that four months 
are allowed for vacation, whereas three might 
suffice. It is, however, important that the 
judges of appeal should have ample vacation, 
which means leisure not holidays. In so close 
a programme as that suggested there will be 
difficult caseS; and inflated ones, which cannot 
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be digpoRed of during the interim days, and 
consequently they will impinge on the vaca- 
tion. There is also a quantity of work, nnsecn 
and unsuRpected often, which a judge doing 
hiK duty ha8 to perform. Again, we must 
not allow ournelves to be swept into the 
vulgar error of supposing that because a 
labouring man can work with his hands so 
many fixed hours a day, and almost every day 
in the year, therefore persons performing the 
higher intellectual work can do the same. 
There is this difference, a carpenter can lay 
down his saw or his plane and go to rest. A 
philosopher or a judge cannot command his 
brain to be still. 
In another number I shall continue my 

remarks on this subject. 

R. 



WHICH IS IT? 

Mr. Justice Cross is also reported to have 
said to the Gazette reporter: "We commenced 
this term with 116 cases, and at the end of the 
term probably not more than 20 will have been 
heard, which we can easily decide in a day or 
two after the term." 

In his statement in Court on the 27th he is 
reported to have said : " As regards terms, he 
must say that his own feeling was that two days 
in the week were not sufficient for deliberation. 
He could not make up his mind in important 
cases in two days.*' 

Both reasons may bo l>ad ; it is impossible to 
contend that both are good. 

It appears that 1 7 cases have been heard and 
have not been adjudicated upon. The judges 
go to Quebec on Friday the 30th and they 
return on Saturday the 8th, and the Court re- 
opens on thu 12th. That is, the Judges will 
have four clear days all counted to deliberate 
on 17 cases forming a pile of printed matter 
seven inches thick. It may be hoped that no 
judge will attempt to make up his mind in all 
these cases in four days, for though his 
diligence and honesty may be above reproach, 
the results of his lucubrations will not be very 

valuable. 

R. 



THE NOVEMBER APPEAL TERM, 

The Court of Queen's Bench sat during eleven 
juridical days, from the 15th to 27th November. 



Besides disposing of motions and other i^)pli- 
cations the Court heard twenty-one cases on the 
merits. Two appeals were dismissed becanv 
the appellant was in defoult to proceed. Thn> 
the roll, which comprised 116 cases, was reductnl 
by 23 cases, leaving 93 cases anheard. Judj^- 
ment was rendered on the 19th instant in six 
cases remaining over from September, and on 
the 27th in fonr cases heard daring the pret^nt 
term. There are, therefore, 17 cases in whi« h 
judgment stands over till December. 

The above figures may serve as the basis of 
one or two remarks. It has been said that 
business would be advanced by the adoptioo of 
an hour rule for argnments, as in Lonisiana. 
Without the prospect of some substantial ad- 
vantage, it will not be contended that a tape 
measure isdesirable in these matters; wonld there 
be any positive gain by its adoption? Let us see. 
The November Term, of eleven days, should 
comprise 65 hours' sitting. But the delivery of 
judgments consumed six hours, and the hearing 
of motions and other applications occupied at 
least four hours. Three hoars were lost on one 
day by an adjournment, counsel not being ready 
to proceed. This reduced the time devoted to 
hearing arguments to 42 hours, for 21 case^or 
precisely an hour to each side, including replies 
on the part of appellants. 

No time, therefore, appears to have been lo?;t 
under our elastic system, which leaves coun^I 
unfettered in important cases, and does not 
encourage prolixity in txifling matters. If the 
boor rule were established, counsel would fetl 
bound, more or less, to spread their argument 
over the sixty minutes in every case, more 
especially as clients often drop into Court to 
listen to the efforts of their advocates, and, ever? 
body being impressed with the importance of 
his own case, they might feel that justice wa5 
not being done to them, if the argument tell 
much within the hour. 



MALICIOUS PROSECUTION OF SUIT. 

In the case of BoUclair j- LalancetU (5 Legal 
News, 266), the Court of Queen^s Bench decided 
that there could be no action of damages based 
on something a party had done in a prerioo;:; 
suit. Ramsay, J., remarked : ^< Had it not been 
for the decision in the case of Qugy v. Brwrn, 
I should have had no hesitation in saying that 
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there ooold be no suit on a suit, except to Bet 
Mide jiidginents in specified cases, and this on 
the general principle that otherwise a legal 
difficnlty might be made perpetual." 

We are reminded of this case bj one which 
came up lately in the Supreme Court of Penn- 
sylTania, Mtddtm v. Rtekeyt March 22, 1883, 13 
W. N. C. In this case it was held that no ac- 
tion lies to recover damages for the prosecution 
of a civil suit, however unfounded, where there 
has been no interference with either the person 
or property of the defendant. The Court said : 
*< The action of ejectment temporarily clouds 
the title to the property in controversy, and so 
may, for the time, prevent a sale of, or mortgage 
upon it. But a damage of this kind is not more 
direct than that resulting from the expenses, 
loss ot time, and often lu^ > of credit, arising 
from the ordinary forms of legal controversy. 
All are troublesome, expensive, and often rui- 
nous ; and if for such damage the action of case 
could be maintained there would be no end of 
litigation, for the conclusion of one suit would 
be but the beginning of another. It has there- 
tore been wisely determined, that for the pro- 
secntion of a civil suit, however unfounded, 
where there has been no interference with either 
the person or property of the defendant, no ac- 
tion will lie. In Potis v. Imlay, 1 South. 330, 
Chief Justice Kirkpatrick alleged that the 
books, for four hundred years back, had been 
searched to find an instance where an action on 
the case for the malicious prosecution of a civil 
suit, like the one then trying, had been suc- 
cessfully maintained ; and that it was conceded 
by the counsel for the plaintiff that no such 
case had been found. He also, in this connec- 
tion, cites with approval the case of Parker v. 
Langley^ Gilb. Cases, 161, wherein it was said: 
* An action on the case has not yet succeeded, 
but only where the plaintiff in the first suit 
made the course of the court requiring special 
bail a pretence for detaining another in prison, 
and where the malice was so specially charged, 
that it appeared that the end of the arrest was 
not the expectation of benefit to himself by a 
recovery, but a design of imprisoning the other.' 
And in the case of Woodnuame v. Logan, 1 
Penning. 67, the learned judge expressed a 
doubt whether actions for malicious prosecu- 
tions, in civil cases, will lie at all. Our own 
cases, whilst they do not carry the doctrine 



stated quite as fisr as those cited, do neverthe- 
less confine actions of this kind to very narrow 
limits. Thus, it was held in Kramer v. Stock, 
10 Watts, 115, that to sustain an action on the 
case for malicious prosecution, it was necessary 
that the party should have committed an illegal 
act, from which positive or implied damage en- 
sued, but that to bring an action, though there 
was no good ground for it, was not such an 
illegal act. On the other hand, where one 
abuses legal process, as by maliciously holding 
one to bail, or wantonly levies an execution for 
a larger sum than is due, or after the payment 
of the debt, an action will lie against him, < for 
these are illegal acts, and damage is thereby 
sustained.' Again, Mr. Justice Sharswood in 
the case of Mayer v. Walter, 14 P. F. S. 283, has 
without qualification declared, that a mere suit, 
however malicious or unfounded, cannot be 
made the ground of an action for damages. < I^' 
says the learned justice, <the person be not 
arrested, or his property seized, it is unimpor- 
tant how futile and unfounded the action may 
be, as the plaintiff, in consideration of law, is 
punished by the payment of costs.' Then, again, 
we have the case of Eherly v. Rupp, 9 Nor. 259, 
the very latest expression of this court upon 
the subject in hand, and a case much stronger 
in its facts than the one under consideration, 
for there the action was for the recovery of da- 
mages resulting from the service of a writ of 
estrepement But it was held that the action 
could not be maintained, inasmuch as the writ 
being purely preventive, neither arrested the 
person of the defendant nor seized his goods. 
It will also appear, upon an examination of the 
opinion in that case, that the point now under 
discussion is there met and disposed of. In 
opposition to this array of authorities the 
counsel for the defendant in error has pro- 
duced nothing that can have weight with this 
court." 



THE ADDITIONAL APPEAL TERMS. 

The following observations were made by the 
Judges of the Queen's Bench at the opening of 
the Court on the 27th November : — 

The Chibp Justicb said a proclamation had 
been issued on the 22nd of October last, fixing 
two additional terms of the Court of Appeals. 
This proclamation would be read and the Court 



380 



THE LBGAL NEWS. 



would adjoam to the 12 th of December. The 
reason why this was done was that there was a 
little difficulty about the proclamation — it did 
not mention in what year the terms were to be 
held (laughter) ; in order that there might be 
no difficulty whateyer, the Court had resolved 
to adjourn to the 12th of December next. The 
Chief Justice proceeded to observe that there 
had been a good deal of misrepresentation 
about these additional terms, and a good deal 
of discussion had been going on without it 
being known exactly what were the facts under 
which the terms were proclaimed. It would be 
recollected by the Bar that a bill had been in- 
troduced last year into the Legislative Assembly 
of Quebec for the purpose of doing away with 
the term system and anranging for the Court to 
sit almost continuously. That bill passed 
through the Legislative Assembly but did not 
pass the Legislative Council. Immediately 
after the session the Council of the Bar met and 
passed a resolution praying the Attorney 
Qeneral to fix a monthly term at Montreal, 
according to the promise which had been made 
by him during the session. The Attorney- 
Qeneral had sent him (the Chief Justice) a copy 
of this resolution with a request, not to express 
an opinion on the propriety of having additional 
terms, but that he should indicate the days on 
which the additional terms might be most con- 
veniently fixed. He (the Chief-Justice) commu- 
nicated with his colleagues, and it appeared 
that no common action could be taken. He 
therefore took it upon himself to suggest to the 
Attorney-General what he thought should be 
done, that is, that no term should be fixed 
before the vacation (it was then the 23rd of 
June), but having calculated what he thought 
was the number of days necessary to get rid of 
the roll, or to reduce it so much as to bring it 
under the control of the Court, instead of five 
or six additional terms, as was suggested by 
the resolution of the Bar, he proposed that 
three additional terms should be fixed, one in 
October, one in December, and one in February, 
giving thirty additional working days. At the 
same time he took particular care to say this 
was to be considered as his own suggestion, and 
not that of any one else. He expressly stated 
that. Now, the Government had fixed two 
instead of three terms, omitting the term 
suggested to be held in October. They were 



not to be blamed for that^ for one of hia col- 
leagues had specially dissented from thai, and 
the Government were Informed of the fact. Thii; 
statement showed how it came about that ad- 
ditional terms were fixed. He had nothing 
else to say. It was evident that it was at the 
suggestion of the Bar, or rather of the Council 
of the Bar, that the additional terms were fixed. 
There was only one other remark he wished to 
make, and it was this : The regular terms be. 
tween the 15th November and the vacation 
would have given 39 working days. The two 
additional terms proclaimed would give in all 
58 working days. But the suggestion to sit 
four days in each week would only give 36 
days from November to May, that is, three days 
less than if there had been no extn terms. His 
Honor concluded by observing that he made 
these remarks so that the Bar might put the 
blame, if there was any blame, where it rests 
and not where it does not rest. 

The proclamation was then read. 

Bamsay, J., said the remarks which the Chief 
Justice had made necessitated some observa- 
tions from him. The Chief Justice stated that 
he communicated with him on this subject. He 
(Mr. Justice Ramsay) had no recollection of 
that, but he found no fault on that account, 
because communication with him would have 
been useless. It was well known to the bar 
that he had all along been opposed to any sys- 
tem that would prevent deliberation. It had 
been stated in certain quarters that he had 
approved of these extra terms : he had never 
approved of them, on the contrary, he had 
disapproved of them in the strongest manner. 
If the bar asked for a system by which the 
Court would have to sit perpetually, he could 
not understand on what ground It could be 
justified. It was in the recollection of the bar 
that seven or eight years ago they pressed upon 
the Government the plan of sitting four days 
in the week. He was no stickler for forms ; the 
sittings might be called terms or otherwise ; but 
he wished to perform his duty conscientioualy 
and well, and he regretted that the Chief 
Justice had suggested these additional terms, 
because it was impossible that the work could 
be done. That was the view of the bar, for 
every man who had been consulted and who 
had furnished his views to the OaietU, agreed 
with the -four days system. Only two judges 
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of the court had expressed a contrary yiew. If 

the bar asked for these additioDal sittings, they 

might just as well ask for a bit of the moon. No 

c-oQrt in any part of the world was doing snch 

work, and he did not think people here were 

more able to do it than elsewhere. The terms 

had been fixed against his will. It had been 

said that in refusing to sit he was disobeying 

the laW) but this was not so. The power ac 
corded to the Lt. -Governor to proclaim terms is 
a delegated power, and it is always understood 
that sQch a power is to be exercised in a usual 
and reasonable manner. Now this proclama- 
tion is totally unusual and unreasonable. He 
(Mr. Justice Bamsay) was not violating the 
law in refusing to sit ; he was carrying it out. 
He was not going to rush into a vain efTort to 
sit all the days of the week, because he could 
not do it. He concurred in the prudence of ad- 
journing the court to the 12th, if the court 
desired to sit, because the proclamation was 
illegal, there being no date, and he did not wish 
it to be understood that, by joining in this reso- 
lation to adjourn, he concurred in the procla- 
mation. He proposed to avail himself of the 
December sittings to deliver judgments, but be 
would not hear cases. 

DoRiON, C. J. My principal object was to show 
that what I had seen in the papers — that Mr. 
Justice Bamsay, after approving of the addition- 
al terms had refused to sit— was incorrect. 

Cross, J., said the view he had taken of the 
terms was this : The terms were well placed, 
and the Court had power to adjourn for a day 
or two if necessary. But while there was a 
large number of cases in arrear it was wise to 
increase the working days either by adjourn- 
ments or by additional terms. The Court ought 
to have done this of itself. As regards terms, 
he must say that his own feeling was that two 
days in the week were not sufficient for delibe- 
ration. He could not make up his mind in 
important cases in two days. The system of 
terms had long prevailed, and he did not like, 
for the sake ol mere novelties, to depart from 
the old system which obtained in England and 
elsewhere. After all, the times of sitting had 
not much to do with the progress of business : 
it was merely shifting the days of work. Ho 
believed that the Privy Council sat almost con- 
tinuously until the work was exhausted. Papers 
had been received lately from the Chief Justice 
in Louisiana, indicating the progress of busi- 
ness there. There were about one hundred 
cases at Shrleveport, and they were despatched 
in about a fortnight. The Bar there consented 
to limit their arguments to one hour unless 
special application were made. It seemed to 
him that the Court had full power to sit on 
extra days, and he for one was well disposed to 
do this. In his view the Court should have 
adjourned of its own accord to convenient 
days for hearing arguments, and he had been of 



the opinion that if they did not do this the 
Government would force it upon them and fix 
terms when they would be obliged to sit. 

Monk, J., said he had not intended to make 
any remarks upon the difficulties which had 
arisen, but he thought it was due to the bar 
that he should make one or two observations. 
The Chief Justice communicated with him on 
the subject, and as he anticipated from the 
resolution of the Bar and from the proposed 
action of the Government that these terms 
were to be fixed, and as be had entire confidence 
in the Chief Justice, he said to him, *" What. 
« ever you think is proper, whatever the bar 
" think is expedient, I am perfectly willing to 
" agree to. Fix any days you please, and as 
f< many as you please, only don't let us come 
« back during the holidays." He thought the 
arrangement which had been made was a good 
one, and that with a little good will they could 
do what was required of them. With respect 
to the four days in the week system, he had 
been decidedly of opinion and was still of opi- 
nion, that four days in the week were enough ] 
it was about as much as the bar were 
equal to. But the majority of the Court were 
not of that opinion, and with perfect confidence 
in their judgment he bowed to their decision.' 
He was perfectly willing to sit there every day, 
but he did not think it would be convenient 
for the bar. With a little energy and a little 
forbearance the work would no doubt be done 
—whether satisfactorily or not he did not 
know. 

Babt, J., said when the Chief Justice consulted 
with him, he felt doubtful as to the possibility of 
undertaking so much. When the proclamation 
was issued making it imperative to sit from 
November to the end of March, he represented 
to this colleagues that the amount of work im- 
posed on the Court was very considerable, and 
that if they were to do justice to the cases they 
should have more time for deliberation. With 
the best will in the world and the strongest desire 
to expedite the business of the Court, the judges 
were not machines, and there was a limit to 
their endurance. He had favored the four days 
system, but as the matter had been otherwise 
ordered, he bowed to the wish of the bar and 
the decision of the majority of the Court. 



NOTES OF CASES. 

COURT OF QUEEN»8 BENCH. 

MONTRIAL, Oct. 31, 1883. 

DoRioN, C J., Monk, Bamsay, Cross k Babt, JJ* 

Bbard (deft, below), Appellant, k Millikim 
e» qual. (piff. below). Respondent. 

Aecemon — C. O. 436. 

ArticU 435 C. C. doe» not declare that the property 
<^ maierial belonging to anoihtr it transferred 
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to the workman when the added wcrkmanehip 
M ao important that it greatly exceeds the value 
of the material employed. The workman has 
only the/aeuUy qf retaining the thing on paying 
the owner the price qf the mtUerialy and thus 
becoming the owner. 

The action was in revendication of 250 cords 
of shingle wood for cedar baits, valued at $125. 

The respondent, a lamber dealer, held under 
license from the Provincial Government certain 
lots in the third range, northeast of the town- 
ship of Stratford, with the right of cutting 
timber growing thereon. In the winter of 
1879-80, as he alleged, a quantity of cedar 
was cut bj trespassers and brought to the 
appellant's mill, where it was partly converted 
into shingles. The respondent, on learning 
this, caused the timber to be seized. 

The defence was that the shingle wood had 
been purchased in good liEiith. 

The Court at Sherbrooke maintained the 
defence, and held that the timber had been cut 
by permission. 

This decision was reversed by the Court of 
Review at Montreal and the action was main- 
tained. It was from this judgment that the 
present appeal was taken. 

Bamsat, J. This is an action by way of 
aaieie-revendication of certain wood cut on Gov- 
ernment limits of which respondents, plain- 
tiffs in the Court below, are the lessees. In first 
instance the action was dismissed ; but in 
Review this judgment was reversed, aud $125 
accorded as the value of the timber before it 
was manufactured into shingles. 

Appellant's first proposition is this, there 
could be no revendication because the wood 
was manufiEu;tured into shingles, the labour was 
of greater value than the -new material, and 
therefore the manufacturer became the owner. 
This is not the meaning of Art. 435, C. C. The 
rule of ownership is established by Art. 434, 
that the owner is he to whom tbe material 
belongs. If, however, the workmanship be so 
important as to exceed in value the material, 
the workman may invert the general rule, 
and make himself owner, by disinteresting 
the proprietor by papng him the value of the 
material. Till that is done the owner remains 
owner of the manu&ctured article. The 
case of the Paper Co. ^ B. Am. Land Co. 
(5 L. N. 310) has a resemblance to this 
and no more. It was alleged that the appel- 
lant was in fraud, to give some consistency 
to the action ; but the existence of fraud 
was the reverse of being proved, and the 
judgment of this Court going on the prin- 
ciple that possesaion vaut titre, held, that the de- 
fendants bought in good faith from a dealer in 
such an article — fire-wood from the owner of a 
bush lot — and had paid the price, and that they 
could not be obliged to pay again, much less to 
pay for the value of the fire-wood. As for the 
words referred to, they do not maintain the 
doctrine sought to be established by appellants, 



namely, that the wood became defendants' by 
turning it into fire-wood or shingles ; but only 
this, that as between the innocent third party 
and the Land Company the former could not be 
compelled to pay more than the value of the 
wood, for that the manu&cturer in any case was 
entitled to the value of his workmanship. 

Appellant's second proposition is somewhat 
different. He says the wood was cut by consent 
of the lessee, and consequently it was only a 
question of the value of the timber. 

If this be true the revendication should have 
been discharged with the extra costs it entailed, 
and defendant been compelled to pay the valae 
of the timber. 

The Court of Review took a different view of 
the case and thought that the permission to 
cut was not proved, that the value of the timber 
was proved, and they condemned the appellant 
to pay this value and no more. He has suffered 
no wrong, except in a matter of costs, and I 
do not think we should disturb the judgment, 
even if we were of opinion that under the evi- 
dence the judgment might have been framed 
otherwise in this particular. 

Judgment confirmed. 

Hallf WhiU ^ Panneton for appellant. 

J. J, Maclareny counsel. 

Camirand ^ Hurd for respondent 



COURT OP QUEEN'S BENCH. 

Montreal, November 27, 1883. 

DoRioN, C.J., Ramsay, Tessibb, Cboss k Baby, JJ. 

La Corporation dd Comte D'Ottawa (deft, 
below), Appellant) and La Compaonis dc 
Chbmin de Per, M. O. k 0., (plff, below), 
Respondent. 

Damages — Default to give debentures. 

The failure to pay money at the proper time can 
onty give rise to the immediate and direct dam^ 
ages resulting therefrom^ which are limited by 
law to the legal interest on the sum. But an 
obligation to give debentures bearing interest is 
not to be treated as a mere obligation to pay 
money, and nominal damages may be allowed 
for d^aultj without proof qf actual damages. 

The appeal is from a judgment of tbe Super* 
ior Court, Torrance, J., reported in 6 Legal 
News, p. 132. 

The action in the Court below was for the 
recovery of damages, under unusual circum- 
stances. 

The plaintiffs, now respondents (the Mon- 
treal, Ottawa, and Western Railway Company), 
set up that on the 12th of June, 1872, the 
defendants passed a by-law authorising them to 
take stock in the railway to the amount of 
$200,000, and pay the same in bonds or deben« 
tures. On the 9th July, 1872, the by-law was 
adopted by the electors, and by 36 Vic, cap. 49, 
was declared valid. By this by-law the Mayor 
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of the Council Bubscribed the stock on the fol- 
lowing, among other, conditions: — (1.) The 
amomit should be payable in debentures of 
$100 each, payable in 25 years. (2.) The sub- 
scription was only exigible as the work pro- 
gressed, not to exceed 50 per cent, of the value 
of the work done, payments to be made 
monthly, as the work progressed, on the certifi- 
cate of the Company's engineer. The plaintiflfs 
further alleged that, conformably to the by-law, 
they commenced the works, and in March, 
1875, had constructed to the value of more than 
$300,000 on a length of fifty miles in 'the 
County of Ottawa ; that this gave the Company 
the right to claim $150,000 payable in deben- 
tures ; that the plaintiffs were ready to termi- 
nate the work) on condition that the defendants 
should fulfil the conditions of the by-law ; that 
the defendants failed to pay to plaintiffs said 
debentures, and caused damage to plaintiffs, by 
shaking their credit and depriving them of 
considerable sums of money, which the plain- 
tiffs would have had a right to, as well from the 
city of Montreal as from the Quebec Gov- 
ernment. Damages were under these circum- 
stances claimed . 

The defence was to the effect that the 
defendants were not bound to deliver the 
debentures until the conditions were duly 
executed ; that among the conditions was one 
that the road should be completed and in run- 
ning order on Ist December, 1875; that the 
road could not be completed within that time, 
and that the plaintiffs were utterly insolvent ; 
that the only claim the plaintiffs could legally 
make was for the issuing of the debentures or 
their value in money. There were some other 
points of lesser importance raised. 

The Court below was of opinion that although 
as a general rule, in obligations limited to the 
payment of a sum of money, damages arising 
from delay in their fulfilment consist in a con- 
demnation to pay interest, yet there may be 
cases in which the creditor is entitled to dam- 
ages other than interest. There may be other 
causes of damage besides simple delay, and 
tl.''«ic fail under the generdl rule which allows 
the Court to assess the amount of damage 
according to the loss really sustained by the 
claimant. The Court accordingly allowed 
$100 damages for default of defendants. 

For the appellants it was contended that the 
obligation was to pay a sum of money, and 
there could not be other damages than the 
interest thereon. It was also submitted that 
the plaintiffs were completely disinterested, the 
Provincial Government of Quebec having 
acquired the road and all the right, title, and 
interest of the plaintiffs. Moreover there was 
no proof of damage. 

For the respondents it was urged that the 
appellants were in a great measure responsible 
for the financial difficulties which had crushed 
the company in the autumn of 1875. The 
withhol<ting by appellants of the amount due 



by them led other corporations to withhold 
their subventions, and it was submitted that 
these damages were not too remote to be taken 
into account. The authorities sustained a 
right of action for damages apart from mere 
interest, and the amount which had been 
awarded by the Court below was the smallest 
sum that could be assessed. 

Ramray, J. This appeal gives rise to a ques- 
tion of some interest and some novelty. The 
County of Ottawa agreed to take 200 shares in 
the stock of the company respondent, and to pay 
for them by debentures bearing interest at six 
per cent, on certain conditions. These condi- 
tions were complied with, but the company on 
demand refused to deliver the debentures. 

This appears to have deranged the affairs of 
the company respondent and to have done the 
respondent great damage. The respondent sued 
the appellant in damages, and was met by a 
demurrer taking up the ground that this was 
an undertaking to pay money, and that the only 
damage for the delay in the payment of money 
was interest at the legal rate. 

The demurrer was dismissed, we are not told 
why, but I think there is no difficulty in sug- 
gesting more ttan one good reason for its dis- 
missal. 

The whole question came up on the merits, and 
the learned Judge in the Court below awarded 
the respondent $100 damages. In doing so he 
adopted a principle which was insisted on by 
the learned counsel for the respondent before 
this Court, and which he supported by a very 
respectable array of authority. It is this : that 
article 1077 C. C. only provides that the dam- 
ages for the delay in the payment of money 
" consist only of interest," etc., << ne cormsUnt que 
dans Pinter H " — and that therefore there may be 
other damages for the non-payment of money. 
It is said this article is borrowed from Art. 
1153, C. N., and that the writers under this 
article in France have held that there may be 
other damages than interest where money has 
not been paid. It is proper to remark that the 
redaction of 1153 C. N. is very different from 
that of Art. 1077 C. C. Art. 1153 is in these 
words : " Dans les obligatiouH qui se bornent 
au paiement d'une certaine somme, les dom- 
mages et inter^ts, resultant du retard dans 
I'execution, ne consistent jamais que dans la 
condamnation aux int^r^ts fixes par la loi." 

I do not however attach much importance to 
this difference of redaction. It seems to me to 
establish a distinction almost inappreciable, and 
one which it is evident the codification commis- 
sioners did not see. They say, p. 18, 1st Bep. 
<< The section intituled < Of damages ' resulting 
" from the inexecution of obligations, contains 
" articles numbered from 90 (96) to 98 (103), 
<< which, with some changes of expression and 
« difference of arrangement, embody the rules 
« contained in the articles of the French Code, 
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" nmnbered from 1146 to 1154, and declare the 
<< existing law." 

If I have understood the meaning of the 
French writers cited by respondent, it is this : 
that article 1153C. N. limits the damages arising 
from the delaj to pay money, to legal interest 
only when the obligation is limited to the pay- 
ment of money, but that when the payment of 
money is portion of another substantive con- 
tract, then all the damages resulting indirectly 
from the delay can be exacted. This is inge- 
nious but very forced, and it is absolutely in- 
admissible under the redaction of our article 
1077. The opportunity of setting the legal 
mind astray on this question arises from the 
weakly pedantic and false doctrine of Article 
1053 C. C. which is obviously incompatible 
with Articles 1074 and 1075 C. C. It is borrowed 
with variations from Arts. 1182 and 1183 C. N., 
which in their turn are even more forcibly in 
contradiction with Arts. 1150 and 1151 C.N. 
Whatever may be the origin of the idea which 
was expressed by the application of the three 
degrees of comparison to euipa, we have the ad- 
vantage of knowing that 1053 C. C. was adopted 
to sn^titute a new basis for damages, under 
guise of re-asserting the true principles of law. 
1st Rep. p. 18. How far the omission of the 
square brackets is justifiable it is not necessary 
now to enquire. 

I am therefore of opinion that the failure to 
pay money at the proper time can only give 
rise to the immediate and direct damages result- 
ing therefrom, and which are limited by law 
to the legal interest on the sum. 

But the next question is whether the obliga- 
tion to give debentures bearing interest at 6 p. 
c. is an obligation to pay money? Strictly 
speaking it is not, and I think we can hardly 
say it is an equivalent, as when commercial 
paper is given. Now the rule of Art. 1077 is 
one of positive law, and an exception to the 
general rule of Article 1073 C. C. If Art. 1073 
had stood alone, and without Art. 1077, dama- 
ges for the delay to pay money would have 
been the loss the creditor has sustained. J am 
therefore to confirm. I think these remarks 
dispose of the whole argument as presented at 
the bar, but a new view is presented by the 
dissent, which it becomes important to consi- 
der in order that it may not be supposed we 
have overlooked it. 

Before doing so I would however remark that 
reference was made to what I said in Antell 
^ The Bank of Toronto; but it will be re- 
membered that the judgment went on the 
merits, and that I only put as a query whether 
that case was not within Article 1077 as being 
equivalent to the payment of money. 

I understand the argument of the learned 
Chief Justice to be this : 

The damages sought to be recovered are spe- 
cially for loss of credit, loss of prospective gains 
and interest, that on such a declaration no gen- 



eral damages could be given, not even nomi- 
nal damages, that there was no such thing as 
nominal dainages in the French Law, that by 
that law all damages were real, and that the 
nominal damages of the English Law were a 
farthing or a shilling. It was further said that in 
England loose speculative opinions as to proba- 
ble gains were considered as inconclusive and 
too remote. It was also said that there could be 
no damages by way of interest, for the action 
was taken out on the 19th June, and the note 
en demeure to deliver the bonds was only on the 
1 9th January, so that interest on the bonds 
was not due till July. 

I quite agree with the Chief Justice that if 
the Civil Code is to be taken as embracing all 
the principles of damages known to the French 
law these damages are not sustainable ; but 
it is evident that the articles on damages are 
miserably insufficient. I do not see how any 
one who has read Pothier and the old authors 
on the subject, can arrive at the conclusion, 
that there were no nominal or exemplary da- 
mages under the old French law when positive 
proof of loss was impossible. At all events it is 
pretty late In the day to set up such a doc- 
trine, for we have been giving exemplary 
damages, damages estimated by Uie Court and 
nominal damages, ever since I have known 
anything of the matter. I never heard the right 
questioned before, except by a once well known 
litigant who made it a charge against Judge 
Aylwin that he had given some small damages 
as recognitive of the right of action although 
no real damage was positively proved. I don't 
think the criticism produced much impression. 
If nominal damages can only be a fiuthing or a 
shilling then nominal damages for personal 
wrongs cannot carry costs (478 C. C. P.) If 
again these debentures are considered as money 
or equivalent to money, what has been allowed, 
$100, is far less than the interest on $112,000 
from 17th January to 19th June. To say that 
interest as damages^ could not be due because 
the interest on the debentures was not due till 
July appears to me as a fallacy. The interest 
on the debentures could never be due, because 
they never were issued. Our article only says 
that interest is the measure of damage for non- 
payment of money. It does not surely mean 
that the damage may' not be asked for with the 
demand. It has also been said that if the judg- 
ment is good it is for too little. That is hardly a 
ground of appeal in the mouth of the party con- 
demned. It seems to me that the judgment is 
highly equitable and just, and is perfectly in 
accordance with the law, and that is the opinion 
of the majority of the Court. The appeal will 
therefore be dismissed with costs. 

DoRioN, C. J., and Cross, J., dissented. 

Judgment confirmed. 

LaJiamnUj Huntington J* Lafiamme^ for appel- 
lant. 

DeBelU/euille f Bonin^ for respondent. 
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INTEREST OH COUPONS. 

A question of some importance was decided 
in DeMronerM v. Montreal, Portland f Botion By. 
Co., by the Conrt of Review at Montreal on the 
30th ultimo. The Court unanimously overruled 
that part of the decision of the Court below 
which disallowed interest on nilway coupons 
trom the date of maturity. The coupons them, 
selves represent interest on railway bonds, and 
the question was whether, in the absence of any 
formal demand, the holder was entitled to in. 
tereet on the amount of each coupon from the 
date of maturity. The Judge of first instance 
niled that he was not, but this decision has 
been unanimously reversed by the thrae judges 
Bitting in Review, (Johnson, Torrance and 
Rain ville, J J.) It appears that the Judge of first 
instance was misled In part by a citation from 
Abbott's Digest, the text of which was not sup- 
ported by the decisions on which it purported 
to be based. The Supreme Court of the United 
States, in a series of decisions, has laid down 
the doctrine that interest runs from the date of 
maturity of each coupon. The latest case is 
WalniU V. Wadey 103 U. 8. Supreme Court Rep., 
p. 683. In that case reference was made to the 
previous decision by the same Court in Aurora 
City V. West, 1 Wallace, p. 82, as well as several 
other judgments of later date, all of which treat- 
ed coupons as negotiable instruments, bearing 
interest from date of maturity. 

This question was decided incidentally in 
the same sense by Mr. Justice Torrance in the 
case of ffatton v. Seneeal, 6 Legal News, p. 220. 
Although the point does not appear to have 
been specially discussed in that case, the text 
of the judgment (p. 222) shows that the learned 
Judge granted the prayer of the plaintiff asking 
for interest on each coupon from the date when 
the same became due. It is to be remarked, 
however, that the action was not against the 
company, but against a person who unlawfully 
retained the debentures and coupons, and there- 
by prevented the plaintiff from making a 
formal demand for payment of the coupons as 
they fell due. This case is now in appeal. 

We remember that the same question was 



raised some years ago in the Superior Court in 
a case of MacdougaU v. Montreal Warehoueing Co., 
of which a short note will be found in 3 Legal 
News, p. 64. Mr. Justice Mackay in that case 
did not think that our law sustains the demand 
for interest where the debtor is not put in mora. 



THE MONTREAL COURT HOUSE. 

We are glad that Mr. Justice Johnson, in some 
pointed remarks, on the 30th ult., has drawn at- 
tention to the disgraceful condition of the Court 
House in Montreal. The bulk of the judicial 
business of the Province is transacted in this 
building, and a golden rain of fees extracted 
from the pockets of suitors fiiUs upon the thirsty 
provincial exchequer, yet the accommodation 
afforded to the judges and to the bar is as remote 
from what health and convenience require as 
can possibly be conceived. The atmosphere 
within the building during the month of Nov- 
ember was loathsome and oppressive to a degree 
which we have never known paralleled during 
an experience of nearly a quarter of a century. 
This is due partly to the holding of the Criminal 
Court, the Circuit Court, and the Election 
Courts under the same roof. Chief Justice 
Dorion drew attention to this grave incon- 
venience some months ago (see p. 193 of this 
volume). The Criminal Court, with the Police 
and Session Courts, and probably the Circuit 
Court, should be transferred to a detached 
building, and this would leave space enough 
for the Superior Courts for twenty years to come. 
Apart from this overcrowding, we suffer from 
the ignorance or stupidity of those in charge of 
the building. A little more attention to venti- 
lation would do much to diminish the evil 
effects of the poisonous atmosphere. We have 
a strong impression that the exhaustion of 
Court House work is due as much or more to 
the foul air breathed there as to the intellectual 
fatigue actually undergone. It is to be hoped 
that the Council of the Bar will follow up the 
suggestion of the Judges, but it will take a 
great many knocks from the judicial and legal 
hammers to drive the nail home. 



MALICIOUS PROSECUTION OF SUIT. 

The Albany Lav Journal (Vol. 28, p. 304) 
has collated some authorities on this question, 
(ante, p. 378) which may be interesting. It 
refers to ClQ$$on v. Staples, 42 Vt. 209 *, S. C, 1 
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Am. Bep. 316, and adds : Counsel also cited Page 
V. Cushinffy 38 Mo. 623 ; Cox v. Taylor's AdmW, 10 
B. Honr. 17. Cooley approves the present doc- 
trine, Torts, 187, 188. Underbill (Torts, 99) 
lays down tbe same doctrinn. Mr. Moak con- 
siders his definition defective because it << does 
not include an ordinary civil suit/' and cites 
Cooley on Torts, 180 ; but on examination it will 
be found that Judge Cooley limits his remarks 
at that place to criminal proceedings (p. 181 )| 
and afterwards says : << There is much good 
reason in what has been said in a Pennsylvania 
case " — Mayer v. Walter ^ supra—" that * if the per- 
son be not arrested, or his property seised, it is 
unimportant how futile and unfounded the ac- 
tion might be ; as the plaintiff, in consideratioD 
of law, is punished by the payment of costs.' If 
every suit may be retried on allegation of ma- 
lice, the evil would be intolerable, and the ma- 
lice in each subsequent suit would be likely to 
be greater than in the first." 

To the same effect, in PoUa v. Imlay, supra^ 
the court said : « The courts of law are open to 
every citizen, and he may sue, toiies quoiiet, 
upon the penalty of lawful costs only. These 
are considered as a sufficient compensation for 
the mere expenses of the defendant in his de- 
fence. They are given to him for this purpose, 
and he cannot rise up in a court of justice and 
say the Legislature have not given him enough.'' 
« Merely for the expenses of a civil suit, how- 
ever malicious and however groundless, this 
action does not lie, nor ever did so fax as I can 
find, at any period of our judicial histqry. It 
must be attended, besides ordinary expenses, 
with other special grievance or damage, not ne- 
cessarily incident to a defence, but superadded 
to it by the malice and contrivance of the de- 
fendant ; and of these an arrest seems to be the 
only one spoken of in our books." 

And in McNamee v. Mink^ 49 Md. 122, it was 
held that an action is not maintainable for a 
fieilse and malicious prosecution of an ordinary 
action of ejectment wherein the plaintiff fitiled 
to recover all that he claimed, and that such 
action is generally maintainable only where 
there has been an alleged malicious arrest of the 
person, or a groundless and malicious seizure of 
property, or the false and malicious placing the 
plaintiff in bankruptcy, or the like. The court 
said : <* It is true, a party may be held liable for 
a false and malicious prosecution of either a 



criminal or civil proceeding ; bnt when it has 
been attempted to bold a party liable for the 
prosecution of a civil proceeding, it has 
generally been in cases where there has been an 
alleged malicious arrest of the person, as in the 
case of Turner v. Walker^ 3 Oill k Johns. 377, 
or a groundless and malicious seienre of pro- 
perty, or the false and malicious placing the 
plaintiff in bankruptcy, or the like. In the 
case of Ooslin v. WUeoxt 2 Wils. 302, which 
was an action for a malicious prosecution of a 
civil proceeding wherein the party was arrested, 
it was said by Lord Camden, C.J., that < there are 
no cases in the old books, of actions for soing 
where the plaintiff had no cause of action ; but 
of late years, when a man is maliciously held 
to bail, where nothing is owing, or when he is 
maliciously arrested for a great deal more than 
is due, this action has been held to lie, because 
the costs in the cause are not sufficient satisfac- 
tion for imprisoning a man unjustly, and patting 
him to the difficulty of getting bail for a larger 
sum than is due.' But there is a clear and well 
defined distinction between the actions for a 
fiilse and malicious prosecution of a civil pro- 
ceeding, and a fiilse and malicious prosecution 
of a criminal proceeding. This distinction is 
stated in 1 Bac. Abr., tit. Action on the Case 
(H) page 141, where it is said: *But it must 
be observed, that there is a great difference 
between a fidse and malicious prosecution by 
way of indictment, and bringing a civil ac- 
tion ; for in the latter, the plaintiff asserts a 
rights and shall be amerced pro faUo elamore; 
also the defendant is entitled to his costs ; and 
therefore for commencing such an action, 
though without sufficient grounds, no action 
on the case lies.* For this the r.uthor cites 
8alk. 14; 3 Lev. 210; Hob. 266; 3 Leon. 138 
and Cro. Jac. 432. But if the plaintiff declares 
that he has been falsely and maliciously arrest- 
ed, or that by reason of a fialse claim malici- 
ously asserted by the defendant, he vras 
required to give bail, and upon failure he was 
detained in custody, or his property was 
attached, there the action lies, because of the 
special damage sustained by the plaintiff. Ift 
is not enough however for the plaintiff to 
declare generally that the defendant brought 
an action against him ez malitia et sine eau^Oy 
per quod he put him to great charge, etc. ; but 
he must allege and show the grievance specially. 
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Savilv. RoberU, 1 Salk. 13» 14 ; 8. 0., Ld. BaTin. 
374; Oodin ▼. TTOeoz, 2 Wils. 305 and 306; 
Add. on Tort8 (3d Eng. ed.^, 699; 4 Rob. 
Pmc. 670; 671. Otherwise, parties would be 
constantly involved in litigation, trying over 
cases that may have failed, upon the mere 
alIeg»tion of fitlse and malicious prosecution." 

On the other hand, WhippU v. FulUr^ 11 
Conn. 581, it was held that if an action is 
brought and prosecuted maliciously aud 
withoat probable cause, so that the defendant 
soffcTB damage, an action of malicious prosecu- 
tion Ii«8, although there was no arrest nor at- 
tachment. 

That doctrine and decision were followed in 
Woods Y. FinntUf 13 Bush, 628. The court said : 
** After the statute giving costs to the defendant, 
it was held by the common-law courts that no 
action could be maintained on account of the 
institution and prosecution of a civil action 
without probable cause, and therefore no action 
could lie for a vexatious ejectment. In all such 
cases the plaintiff must have gone beyond the 
proper remedy for the enforcement of his claim, 
such as procuring an illegal order of arrest, or 
requiring excessive bail before the action could 
be maintained. This entire doctrine is based 
on the idea that the plaintiff bringing the action 
is sufficiently punished, and the defendant 
fully recompensed by the statute requiring the 
plaintiff to pay all the costs. We perceive no 
good reason for following this rule, and denying 
to the defendant a remedy when his damages 
exceed the ordinary costs of the action. The 
fiLct that a plaintiff has been subjected to the 
payment of costs pro/alto damort^ is no recom- 
pense to the defendant when the latter has, by 
reaaon of the malicious proceeding on the part 
of the plaintiff, sustained damage. In cases 
where the plaintiff has mistaken his action, or 
been nonsuited, or where, by reason of some 
imaginary claim, he has seen proper to sue the 
defendant, it is not pretended that any action 
for damages can be maintained ; but where the 
claim is not only fidse, but the action is prompt- 
ed alone by malice and without any probable 
cause, the defendant's right of recovery, for the 
expenses incurred and damages sustained, should 
be as fully recognised as if his property had 
been attached or his body taken charge of by 
the sheriff. While the damages may be less in 
the one case than the other the legal right 



exists and some remedy should be afforded. If 
the facts alleged in these petitions are true, and 
they must be so treated on demurrer, it would 
be a singular system of jurisprudence that 
would admit the wrong and still withhold the 
remedy. • • • Following the doctrine 
of the common law, that for every if\jury there u a 
remedy^ we see no reason for denying a remedy to 
the plaintiffs in each of these cases ; and where 
a party seeks a judicial tribunal for the purpose 
alone of gratifjing his malice he should be 
made to recompense the party injured for the 
damages actually sustained, and the court 
should see that a remedy is afforded for that 
purpose." 

The same doctrine was adopted in Marbourg 
V. Smthj 11 Eans. 654, where the malicious 
prosecution was lor slander. The court said: 
" We suppose the only question of law arising 
upon the last assignment of error is, whether an 
action for malicious prosecution can be 
maintained in a case like the one at bar where 
neither the person nor property was seized nor 
bail nor security required, and the ordinary 
costs of defending the alleged malicious prosecu- 
tion have already been allowed. Our opinion 
upon this question has already been fore<)ha- 
dowed. We suppose that an action for malicious 
prosecution can be maintained in any case 
where a malicious prosecution, without probable 
cause, has in fact been had and determined, and 
the defendant in such prosecution has sustain- 
ed damage over and above his taxable costs in 
the case. Whipple v. fuller, U Conn. 581 ; 
Clauon V. Staple, 42 Vt. 209 ; S.C., 1 Am. Rep. 
316. Pangburn v. Ball, 1 Wend. 345. At com- 
mon law the defendant in such a case always 
has a remedy. Originally it was an action for 
malicious prosecution. Subsequently it was 
amercement of the plaintiff pro /also elamore. 
But now and in this State, as amercement is 
abolished, the defendant must return to his 
original remedy of malicious prosecution. It is 
an old maxim that there can be no legal right 
without a remedy. And the legal right in such 
a case has always been recognized. Indeed, it 
would be strange if the defendants in the case 
we have heretofore supposed while discussing 
the second and third assignments of errors 
should have no remedy." 

In CUuion v. Staple, aupra, the court say : 
^But where the damages sustained by the 



388 



THB LEGAL NBWS. 



defendant in defending a iuit malicfouBly 
proeecuted without reasonable or probable cause 
exceed the costs obtained by him, he has and of 
right should have a remedy by action on the 
case." 

It seems that the doctrine of the principal 
case is heavily overborne by the weight of 
modem authority. 

NOTES OF CASES. 

COURT OF QUEEN'S BENCH. 

MoNTBiAL, November 19, 1883. 

DoBioN, C J., Ramsat, Tbssiir, Cross k Babt, JJ. 

Pamomam, Appellant, and Buchanan, Re- 
spondent. 

Procedure — ConUttatum of report of cUstriinition^^ 
Security in Appeal. 

On on appeal from a judgment diemiuing ike con- 
ieitation qf a report ^ dietrHnition^ the eon- 
testanl it obliged to give eeeurity for coets 
only. 

The appellant, creditor collocated, contested 
the privilege of the respondent, another 
collocated creditor. The contestation was 
dismissed in the Court below. He now appeal- 
ed and gave security for costs only, fixed by the 
prothonotary at Si 50. 

The respondent moved to reject the appeal, 
because the security was insufScient. 

The Court dismissed the motion, but without 
costs, because the wor{l damages had been struck 
out of the security bond. 

De Belief euille f Bonin for appellant. 

Archambault j" ArchambauU for respondent. 



COURT OP REVIEW. 

MoNTRiAL, November 30, 1883. 
Johnson, Torrancb, Rainvilli, J J. 

DesRosiirs v. Th8 Montrkal, Portland k 

Boston Rv. Co. 

Coupone of Railway Bond$—Intereat. 

Interest runs on the interest eoup<ms of railway 
debentures from the dates on which they respec- 
tively fall duCf without the necessity qf putting 
the debtor en demeure. 

The judgment inscribed in Review was ren- 
dered by the Superior Court, Montreal, Doherty, 
J., July 5, 1883. 



Johnson, J. The only qaestion here (and a 
sufficiently Important one) is whether the 
coupons, representinfi; interest on certain rsilwsj 
debentures — tliemselves bear interest withoat 
a demand for payment. Judgment was given 
fbr the amount of the coupons, but without 
interest, and it is the latter part of this judgment 
refusing the $613 interest accrued since the 
coupons became due, that is now before nt. It 
is said for the defendant that the coupons them- 
selves represent interest on the bonds. That 
may be ; but they are nevertheless, each of 
them, a negotiable instrument payable on a 
certain day which has elapsed ; and there can 
be no doubt as to our own law applicable to 
such facts. Art. 1069 C. C. puts the debtor in 
mora by the sole expiration of the tena of 
payment; and if he had any defonoe to make, 
it could only be, under Art. 2323, by showing 
that he had the funds ready. I am told that 
two cases have already been decided in 
this sense by this Court ; but I am not acquainted 
with them. Daniel on Negotiable Instruments, 
Vol. 2, Nos. 1490. 1493, 1600, 1505, 1513, and 
1614, cited at the bar, place the matter beyond 
doubt, and the error of the judgment complained 
of arose from taking the text of a digest as law, 
while the cases relied on in the digest were the 
other way. We therefore reverse the latter part 
of this judgment, and allow the Interest since 
the date of the maturity of these instruments. 

Judgment reversed. 

Bfique ^ Co., for plaintiff. 

Lonergan^ for defendant. 

COURT OP REVIEW. 

MoNTRBAL, November 30, 1883. 

TORRANCI, DOHIRTT k RaINTILLB, J J. 

McDonald v. Dillon. 

Prescription — Loan — Boidenee, 

The five yeoTif preser^ion does mot apfpty to a loan 
not of a commercial nature. If ike bon or nete 
given in acknowledgment qf such loan be pre- 
scribed^ it cannot serve as pro(if qf the debtj hit 
the claim may nevertheless be established bf 
other evidence. 
The judgment Inscribed in Review was ren- 
dered by the Superior Court^ Montreal, Tasche- 
reau, J., Sept 7, 1883, (6 Legal News, p. 291) 
ToRRANCi, J. Tills is an action to recover 
a loan of $100 made to the defendant in 1857. 
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Defendant denied the loan, and alleged that the 

only claim which the plaintiff could hare against 

him was for a 6on of date 26th November, 1867, 

which was prescribed. The plea was oyemiled. 

The proof was that the defendant had borrowed 

the money. The authorities are clear that the 

prescription would not apply to the loan. The 

leading case is Wuhaw ^ OUmour^ 6 L. C. J. 

319, and the last case was that of Robitaille y. 

DSiUehaud, 5 Q. L. R. 238, where the earlier 

cases are cited. 

Judgment confirmed. 

D, E. Bowie for plaintiff. 

/. L. Morrit^ counsel. 

Duhamel j* RainviUe for defendant. 



SUPERIOR COURT. 



MoNTRBAL, November 30, 1883. 

B^ore JoHNSOH, J. 

BROUSSBAD Y. SlTBOLO €ial. 

Capiaa^AfidavU—"InUnt to defraud^^Fro- 

hahU cause, 

Held^ following Shaw v. MeKefme^ (6 Sufreim 
Court Rep. 181), that the fact that the debtor 
ia leaving the province is not of iteelf evidence 
cf an intent to defraud, but the affidavit for 
ctgnaa mutt contain reaaone tuffieient to aaUefy 
the court that the plaint^ had reaaonable and 
probable cauee to believe that the debtor wot 
actually about to leave with afraudulent intent. 
Iftuffisient reaeona are not aet forth and proved, 
and the capiae is shown to have inuedimprovi- 
dently, the d^endant ia entitled to damagea, 

PiR CuRiAif. The well-worn and ever recur- 
ring question as to what is sufficient probable 
cause for arresting a debtor about to leave the 
Province without paying his creditor is once 
more presented in this case. I decline to be 
for ever repeating what I have so often said in 
these cases. I shall merely observe that the 
law, as I understand it to be now settled upon 
this point by the more recent decisions is not 
what it was under the old 26 Geo. III., — a law 
which enables creditors to keep their debtors 
within the jurisdiction of the Court, irrespect- 
ively of their means to pay, or of their honest 
or dishonest motives for leaving their creditors 
in the lurch ; but it is a law which, since the 
passing of the 12 Vic, o. 41, requires, before 
you can arrest your debtor, that there should be 



an " intent to defraud " on the part of the debtor 
leaving. I refer simply on this head to the well 
known cases of Hurtubiee v. Bourret, and Ben^ 
deraon v. Duggan, What is, and what is not, an 
intent to defraud is a question of fiu^ which 
will of course present itself differently to diffe- 
rent minds. In the case of Shawy, McKemie 
there could be no doubt of the trickery and dis- 
honesty of the debtor in postponing wantonly 
and indefinitely the payment of his debt, which 
seemed to me to imply not only a clear intent 
to defraud ; but also something worse — an in- 
tent to injure and embarrass, and possibly to 
ruin — yet those circumstances, though beyond 
doubt of themselves, were subsequently held 
by better jud«res of commercial uprightness than 
I pretend to be— not to constitute the << in- 
tent to defraud.'' So that we are brought down 
clearly to the point of saying that you cannot 
arrest a man who is leaving the country merely 
because he has not the means to pay you -, nor 
yet because be is tricky and dishonest, or post- 
pones or evades payment; nor yet because the 
plain consequence of his conduct is to prevent 
you from ever getting a half-penny of your 
debt, as ftir as can be reasonably foreseen ; you 
can't touch him so long as there is a distant 
possibility of his return, (of which he alone is 
the arbiter) ; you can't say there is an ** intent 
to defraud," as long as he can reply, (truly or 
not does not matter), that he will get rich some 
day, and come back and pay you. Now, I don't 
say that this is my individual opinion— on the 
contrary, it is the reverse of my individual 
opinion ; but it is incontestibly the doctrine re- 
sulting from the decisions of ffurtubiae v. Bour- 
ret, Henderson v. Duggan, and Shaw v. McKenzie. 
I concur, of course, with these cases in saying 
there must be the *< intent to defraud " ; but I 
fear it is too late in the day for me to alter my 
notions of what is fraud and what is plain deal, 
ing. I feel the more difficulty in yielding to 
the modern notions of <Mntent to defraud," 
when I refer to such cases (both of them since 
the passing of the 12 Vic, o- 41,) as Wilson y, 
Reid, and Berry v. Dixon, reported In 4 L.C.B., 
where the debtors were seafRring men going to 
leave in their ships, and that fiu^t alone was held 
sufficient evidence of fraudulent intention. In 
both of those cases the question was as to the 
sufficiency of the affidavit. The ftct was the 
going over the sea : and in both| that ftct alone 
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was held sufficient eyidence of the intent In 
the last case, Caron, J., said : « It is discretion- 
" aiy with the judge to saj whether the affidayit 
*' contains sufficient evidence of a fraudulent in- 
<< tention. I ant of opinion there is enough to 
« establish it. This is a commercial case, and 
" the discretionary power oi the Court ought to 
« be exercised for the protection of trade/' In 
the same case Chief Justice Duyal said, although 
he also laid stress on the ffict of the debtor be- 
ing a stranger without property in the country, 
and who was going to leave without any certainty 
of his ever returning,— << In one word^ either 
<< the defendant has means of paying, or he has 
" not. In either case, he commits a fraud when 
" he refuses to pay. If he has the money, it is 
« a fraud to refuse payment ; if not, he has got 
<< goods under a promise to pay which he cannot 
<< fulfil, and he is going to leave the Province 
<< without giving security." I admit there is a 
sound distinction to be takei^ as to the intent 
to defraud, between persons who have property 
in the country, and persons who have not. I 
don't mean to say that the law (as I once heard 
it put) makes an invidious distinction between 
rich and poor, but it certainly sees and applies 
a distinction of common sense between a man 
who has thousands of pounds worth of property 
in this country to pay all his debts ten times 
over, and one who has nothing —as regards their 
right to leave the jurisdiction, and whatever it 
may say in the case of the poor man, it reason- 
ably concludes that mere absence can't defraud 
a man's creditors if he leaves behind him plenty 
of means to pay ; but nothing of that sort ap- 
plies in this case, or applied in the case of 
Shaw V. McKenzie. If a man leaving no prop- 
erty behind him to pay his debts, says to his 
creditor, I am going to leave the coantry, and 
I will pay you or not just as, and when, I choose, 
it has been said that it would not show an in- 
tent to defraud ; certainly it is not an avowal 
of such intent in so many words. He does not 
say, I am going to defraud you ; but it is an 
avowal that he intends to exercise the option of 
defrauding you or not at his pleasure, and if he 
can do that under the law, and escape arrest, 
the law would seem to require amendment. 
These are the principles which have always 
guided me in endeavoring to ascertain the in- 
tent to dehraud, which must be alleged and rea- 
sonable grounds shown for it — ^before arresting 



a debtor who is leaving the country. But I 
should only be doing an Injury to the defendant 
here if I acted on my individual views agaiciit 
the prevalent notions as expressed in the cases 
of Hurluhim y. Bourret^ Henderion v. Duggan. and 
Shaw V. McKenzie. Therefore, I apply the law, 
as I find it in those decisions, to the present 
case ; and upon the evidence I aay it appean; 
that the debtor, the present plainti£f. was ar- 
rested. The affidavit insufficiently alleged the 
intent to defraud ; and he was discharged. The 
intent to defraud, if it exists, of coarse conid be 
shown now under the defendant's plea, whi\ h 
says he had probable cause for issuing the ca- 
pias— whether he sufficiently alleged it in his 
affidavit or not ; but under the decisions I am 
bound by, the intent is not sufficiently shown. 
There is only the intent to leave, and to take 
upon himself the duty of saying whether he 
would ever come back, or ever pay his debts : 
and this, we have seen, is not sufficient nnder 
the recent cases. When it comes to dama^e:^ 
however, the Court has something to say. This 
man was arrested and went to jail, and was lit)- 
erated on his petition ; but he cannot pat for- 
ward the length of his incarceration — which 
was of his own choosing — ^before he petitioned to 
get out, as an aggravation of damage. The 
conduct of this debtor towards bis creditor was 
as dishonest as it well could be, (I say it of 
course subject to correction). I only mean to 
speak of what I consider honesty. He ought 
not to make money out of a creditor whom he 
cannot or will not pay ; but there is the legal 
cause of action according to the decisions. 
There is the arrest, without the proof of intent 
to defraud — which proof the defendant took 
upon himself by his plea ; and estimating the 
damages, as a jury would, I give $20 with co§ti 

of action as brought 

Judgment for plaintiff. 

Augf^ Laforiune, for the plaintiff. 

Church, ChapUaUy Ball j* Atwaier, for the de- 
fendants. 



CIRCUIT COURT. 

MoNTRiAL, November, 1883. 

B^ore Rahtvills, J. 
Thi YiCToaiA Mutual Firs Ivburancs CoMPiifT 

V. MULLUf. 

Mutual Iniurance Company — Inauranee Ad of I S'"'- 

The action was brought to recover the 

amount of assessment due upon a premium Dot<. 
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The defendant pleaded that since the passing 
of the Bominion Insurance Act of 1877, Mutual 
Fire Insurance Companies having their head 
office in the Province of Ontario had no right to 
do business in the Province of Quebec. 

The CouBT held that the Company plaintiff, 
having its head quarters in the City of Hamilton, 
Ontario, and doing business in the Province of 
Quebec previous to 1877, had a right to do 
business in this Province since. The action was 
Uierefore maintained. 

W. S. Walker, for plainUff. 

Pagnuelo j* St, Jean, for defendant. 



THE MONTREAL COURT HOUSE. 

On taking his seat on the bench, on the 30th 
November, Hon. Mr. Justice Johnson remarked : 
It has been mentioned among the members of 
the bench, and I think it will be recognized as 
a fact by the profession, that there is a great 
want of accommodation in the Court House. 
During the present month it occurred upon more 
than one occasion that I was called upon by 
gentlemen of the bar to hear certain cases, the 
jndge sitting at enqueie being otherwise ocsu- 
pied. It happened that I had nothing to do, 
that is to say, with the exception of cUlibfr/t 
from which we are nerer entirely free — and 
I was ready and desirous to hear these cases 
in the discharge of my duty, but there was 
not a hole or corner of the building in which I 
could sit. Now we want the Government to pro> 
vide ns with one or two additional rooms. It is 
most desirable that cases should be proceeded 
with when there are judges at liberty to sit, but 
it is impossible under the present conditions of 
the building. We want the corporation of the 
bar to ask the Oovemment to give us the ac- 
commodation so necessary to the despatch of 
business. There is one thing tliat ought not to 
be lost sight of — ^the discipline and order of the 
Court House are at the present moment of the 
lowest description. The entrance is through a 
burrow, stinking of soup. Then one meets a 
crowd — I don't wish to say anything offensive — 
but it is often a mere rabble, in attendance on 
the Circuit Court : they spit, they talk, they make 
a noise. One of the first things to be done is 
to get rid of the Circuit Court — to get it out of 
the building altogether and give us the room 
which is now occupied by that Court. The re- 



marks about the Circuit Court apply also to the 
room used for enquires. If this work could be 
transferred to another building it would fiu:ili- 
tate us very much. As we are at present situated 
the public can hardly get justice. It is not fiiir 
— I will not say to the Judges — but to a respecta- 
ble profession, that they should have to struggle 
with a rabble in order to get up the staircase, 
and then have to witness the scenes which are 
transpiring in the Circuit Court and in the 
enquSte room. I trust some plan may be devised 
either by annexing the adjoining building, and 
having a covered way between, or by some other 
method, for giving us the additional accommo- 
dation so urgently needed. 

PECULIAR LEGISLATION'. 

Physicians in Kansas must be careful how 
they prescribe beer, and how they take their 
own prescriptions. StaU v. CuWts, 29 Eans. 
384, was a conviction under the statute fDr pre- 
scribing intoxicating liquors, to wit : two bottles 
of beer, in a case where there was no actual sick- 
ness and no necessity for such liquors. The 
court said : *< It is testified that the witness 
Blau, for whom the prescription was made 
went to the defendant and claimed that he was 
sick. The defendant made an examination, and 
prescribed the beer. The defendant testified 
that he acted in good faith, believed that the 
beer was the proper remedy, and so believing, 
prescribed it Now it seems to us that upon 
the testimony the only real question was the 
good faith of the defendant ; and in respect to 
this it appears that the witness Blau had been 
in the habit of drinkiDg beer in moderate quan- 
tities for several years ; that he had had none 
for many days, and that he went to the defend- 
ant and told him that he wanted him to pre- 
scribe two bottles of beer, and the defendant 
gave him the prescription. He told the defend- 
ant wherein he wasyeeling badly; that he 
thought he needed beer, and the defendant 
agreed to it. After getting the beer he took the 
bottle back to the office of the defendant, and 
was invited by him to go and eat some oysters. 
He accepted the invitation, and the two went 
to a baker}*^ near by and got some oysters, taking 
with them two bottles of beer, of which each 
drank one. Whether these bottles were the 
two which he obtained on this prescription, or 
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two furnished by the defendant, may not be 
certain ; for it appears that two or three hours 
before getting this beer he had taken a pre. 
scription from defendant to the same pia ^ 

obtained for him four bottles of beer, and it may 
be that the beer which was drunk was a part of 
the beer then obtained. It also appears that 
the defendant and the witness after eating the 
oysters and drinking the beer, attended a party, 
remained there awhile, and then returned to 
the ojfice of the defendant and stayed there un- 
til ten or eleven o'clock, and then the witness 
went home. It does not appear that the wit- 
ness was confined to his house at any time, or 
disabled from attending to his ordinary business. 
Upon this testimony, as we have said, we think 
the only substantial question for the jury was 
whether the defendant was acting in good fidth, 
and made the prescription in the honest belief 
that the witness was sick and needed the reme- 
dy prescribed, or was seeking simply to enable 
a habitual drinker to continue his regular pota- 
tions. We do not think that it can be held 
that upon this testimony the jury were bound 
to acquit.*' — Albany Law Journal. 



GENERAL NOTES. 

A divoree suit was brought recently in the Shasta 
Court, the complaint made out, service acknowledged, 
and decree of divorce entered up, all within a space of 
two hours. Beats Chicago.— Pac{^ Coatt Law Journal. 

The Law TVmet (London) says : **It is satisfactory to 
know that his Auerioan observations have not inspired 
Lord Coleridge with any desire for further drastic legal 
reforms. The Master of theEolls announced at the 
Mansion House that nothing of the sort is to be imme- 
diately apprehended. Great as are the arrears in the 
English Court of Appeal, he said those in America are 
three times greater. It may therefore be hoped that 
procedure will be left alone for the present." 

Apponmnirrs*— The Honorable Featherston Osier, 
a Judge of the Supreme Court of Judicature of Ontario, 
a Justice of the High Court of Justice for Ontario 
and a member of the Common Pleas Division of the 
said High Court, has been gaxetted (Nov. 17) to be 
a Judge of the Court of Appeal for Ontario with the 
title of Justice of Appeal- Mr. Justice Osier's place 
has been filled by the appointment of Mr. John E. 
Rose, Q. C. The Hon. John O'Connor, Q. C-, has 
been appointed one of the Commissioners to consoli- 
date and revise the Statutes of Canada^ vice James 
Cockbum, Esq., deceased. C R- Home, Judge of the 
county court of the county of Essex, has been ap- 
pointed Surrogate Judge of the Maritime Court of 
Ontario. 



It is oorioufl to note (says a well informed correspon- 
dent in Newfoundland) how the government of the 
eastern coast of Labrador has been tossed about 
between Canada and Newfoundland. While Canada 
was held by France, extensive fisheries were carried 
on by the French on the Labrador Coast, near the 
Straits of Belle Isle, to which they attached great 
importance • After the conquest of Canada by Britain, 
a company established in Quebec obtained a monopoly 
of these fisheries which lasted for sixty years. Until 
1763 the fisheries of the whole southern and eastern 
shores of Labrador were placed under the Government 
of Quebec, but at that date the east coast of Labrador 
was annexed to Newfoundland- Ten yean later, in 
1773, it was considered advisable to restore this portion 
of Labrador to Canada, owing to difficulties arising oat 
of grants made to a number of persons under the rule of 
the French- In 1809, it was again transferred to the 
jurisdiction of Newfoundland under which it has 
remained over since. A special court of civil and 
criminal jurisdiction, called " The Court of lAbrador" 
and preeided over by one judge, appointed by the 
Governor in Council, secures the administration of 
justice. 

An interesting case has been decided in the Brooklyn, 
N. Y., courts. Mr. James claims to be a spiritual 
medium, and was backed in his pretentions by Mr. 
Jonathan M. Roberts, the publisher of a journal called 
Mind and Matter. A »ianc€ was held, at which Messrs- 
W. R, and T. S- Tice were present. Mr. James was 
about entering the cabinet, when the brothers Tioe 
seized him by the lappels of his coat and out tumbled 
wigs, beards, masks, white drapery, and angels' wings. 
The brothers Tice denounced the medium as a fraud, 
whereupon the Mind and MaUer published a series of 
libellous articles respecting the detectors of the pal- 
pable impostor. An action was brought for Ubel, and 
in the course of the trial it was contended that spirits 
required the medium to have a supply of earthly 
garments on hand out of which to manufacture hea- 
venly vestments. These robes would be necessarily 
verylthin, and the jury thought that the explanation 
partook of the same quality, and returned a verdict for 
the plaintiffs for $6,000. 

The proceedings in an Arizona court were disturbed 
by a little incident the other day. The press dispatch 
gayg :— While Chief Justice French was hearing the 
case of KeUv v. McAtee regarding water rights, 
Attorney-General Churchill and District Attorney 
Rttch had an excited discussion and came to blows. 
McAtee drew a knife and rushed upon a man named 
Moore, aged 70, and stabbed him fatally, and then 
stabbed C W. Beach, late editor of the Presoott Miner, 
in the neck. He then made a rush for the court re< 
porter, and was about to plunge the knife into him 
when Beach shot him through the spinal colomn. 
Order was finally restored." Court and counsel are not 
likely to sleep so long as the monotony of the proceed- 
ings is relieved by pUiyful scenes like the above. Two 
men murdered and one stabbed in the neck, not to 
mention the imminent peril of the eourt reporter — 
makes a fair record for one day. However, the court 
is to be congratulated on the restoration of "order." 
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THE COURT OF QUEEN'S BENCH AND 

ITS SITTINOS.-^SENTIMENTAL 

AND OTHER VIEWS. 

In the iBBoe of Ist December an endeavonr 
was ZDAde to show practically the working of 
the four days' rule— the word system is pur- 
posely avoided, as it seems to wound certain 
susceptibilities, and its use might afford excuse 
for digression. It was also sought to establish 
the recondite truth that the greater the fraction 
the less the quantity, or that a third is less than 
a half. 

The OautU interviews have been useful in 
letting us know who are in &vour of the four 
days' rule, whence the objections come,the nature 
of these objections, and, to some extent, the 
motives which prompt them. The six very 
eminent members of the bar, interviewed by 
the OageUe reporter, have given in their adher- 
ence to the proposition to abolish terms and 
substitate sittings in the most unqualified 
terms. This is more important as it is the af- 
firmation of a recommendation of the Bar, in 
November, 1876, Wotherspoon's Manual, 2nd 
Ed. pp. vm, IX. It may be said that since that 
time the bar has asked for monthly terms; but 
this was only subsequent to, and in consequence 
of, the destruction of Mr. Mousseau's bill in the 
Legislative Council last session. Their de- 
mand amounts to this, give us the means to be 
heard, we liave been persistently refused the 
remedy we asked — ^there are degrees of bad- 
ness, although the Code tries to say there are 
none ot fault. 

The "open secret'* of the (?a2ea« retains 
something of its original mystery. It is, how- 
ever, no secret at all, that three Judges have 
avowed their approval of the four days' rule, 
and the Chief Justice has expressed no hostility 
to it publicly, so that the Justices Tessier and 
Cross Alone oppose it avowedly. 

It is, therefore, important to examine their 



Mr. Justice Tessier's apparently amount to 
this — he doesn't like to leave his home, for the 
relative discomforts of an hotel, and he doesn't 



like to have the Court sitting at Montreal for 
lengthened periods of time in his absence. 
Both these feelings are perfectly natural, bat 
they are jMTJOfMii, and therefore, they can only 
be regarded as minor considerations. The 
learned Judge is, however, reported to liave made 
two statements which require comment. He 
says : « The great difficulty has been in get- 
ting the cases heard. There has been no com- 
plaint about any delay in deciding them." 
With all due deference to the learned Judge, 
this is argumentative " padding." It is obvi- 
ous that the fewer the cases heard, the less like- 
lihood will there be for any ground of << com- 
plaint about any delay in deciding them." It is 
equally obvious that if the nimiber of cases 
heard is considerably augmented and if the op- 
portunity to decide them is almost totally taken 
away, the delay in giving judgments most 
necessarily become the part of the system 
in which the defect is apparent The 
expedient attributed to the Irishman whose 
blanket was too short is not alone an outburst 
of Milesian genius. There is, however, another 
mode of concealing the precise spot where the 
arrangement breaks down — ^that is, by giving 
hasty and half-considered judgments; or, as 
Judge Baby happily put it, although unre- 
ported, << si I'on nous impose une beiogne trop 
forte Its jugements s'en resentiront" One 
word more on Judge Tessier's communication 
to the interviewer. The rendering Judgments 
have considerably narrowed the days of term 
for hearing cases, and the attempts to have 
diUbirit and to deliver judgments on days fixed 
for that purpose out of term, have signally 
fi&iled. 

It is almost touching to find that Mr. Justice 
Cross is embarrassed by a hankering after the 
old system (he calls it a system) which obtains 
in England and elsewhere ; and he is not ap- 
peased by the belief that the Privy Council sits 
almost continuously until the work is exhaust- 
ed. As a matter of history Mr. Justice Cross 
was not always so conservatively minded« In 
the last year of his practice (Nov., 1876), he 
attended a meeting of the Bar which voted 
the annihilation of the term system in the 
Court of Appeals nem, eon., and he took by no 
means a passive part in that meeting. Such 
change of view is perhaps not singular. Pro- 
verbially, circumstances alter cases, and men's 
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appreciation of them. Then be was a Montreal 
attorney clamourinp; that his client should be 
beard, now he is a Judge having to count, to 
some extent, with a Quebec prejudice. At all 
events, then he did not express the opinion 
that << the times of sitting had not much to do 
with the progress of business ; it was merely 
shifting the days of work." 

R. 






THE ADVOCATE'S PRIVILEGE ^WORDS 
SPOKEN ON TRIAL, 

The English Court of Appeal in a recent case 
(Mufuter v. Lamby 49 L.T. Rep. [N.S.] 253) had 
occasion to review the decisions touching coun- 
sel's privilege in the defence of a client. The 
defendant Lamb, a solicitor, was engaged to de- 
fend one Ellen Hill at the Brighton Petty Ses. 
sions. The prisoner Hill, a servant employed 
in the house, was charged with having ad- 
ministered soporific drugs to Munster's 
other servants, with the object of facilitating 
the commission of a burglary in his premises. It 
was proved that narcotics were found in the 
house, but the prisoner's counsel attempted to 
account for their presence by suggesting that 
Munster himself was using the drugs for impro- 
per purposes. « I have my own opinion,'* said 
Lambi " for what purpose all these young 
women are resident in the house of Mr. Mun- 
ster. I can believe that there may have been 
drugs in Mr. Munster's house, and I have my 
opinion for what purposes they were there, and 
for what they may have been used.'' 

This was an insinuation of a very atrocious 
character, and without the slightest justifica- 
tion. Mr. Munster accordingly brought action 
for slander. Lamb pleaded that he was a soli- 
citor, and that the words complained of were 
spoken while he was engaged as an advocate 
in the defence of Ellen Hill. The plaintiff was 
non-suited, and a rule nwi having been 
obtained calling upon the defendant to show 
cause why the non-suit should not be set aside, 
the rule was discharged by Justices Mathew 
and Smith. The plaintiff appealed, and Brett, 
M.R., and Fry, L.J., have affirmed the decision. 
It ^as admitted by the plaintiff's counsel that 
for some purposes advocates are privileged, but 
it was contended that the privilege exists only 
aslong as the counsel is acting bonafide, and is 



saying what is relevant to the proceedings in 
which he is engaged. The Lords Justices of 
Appeal, however, overruled this pretention, and 
laid down the wide rule that no action lies 
against counsel for words spoken with reference 
to and in the course of a judicial inqniij in 
which he is engaged as counsel or advocate, 
even if such words are spoken maliciously and 
without reasonable and probable cause, and are 
irrelevant to any issue or question forming the 
subject of inquiry. Brett, M.R., said: «A 
counsel is in a position of extreme difficultf, for 
he has not to speak of the things which be 
knows; he does not know whether the fi^tb 
which he is instructed to bring forwaid are tine 
or false, but he has to argue in ftvor of the pro- 
position which will best advance the case of his 
client. He wants protection more than the 
judge or the witness, and he wants it more for 
the public benefit In my opinion the reason 
of the rule covers him, not merely as much as 
the other classes of persons, but more, in order 
that he may be able to keep his mind free for 
the performance of his duty. The protection 
is given not for the benefit of a man who may 
wish to act with malice ; but the reason is that 
if the rule were otherwise, an innocent counsel 
would be in danger, and would be put to tron- 
ble. It is better that the rule should be made 
large, even though it may be large enough to cover 
the caee qf a man who act* with malice arid it guilty 
of miaeonduct." 



LAST WORDS, 

The case of JSrousseau v. Seybold, which ap- 
peared in our last issue (p. 389), may l>e 
regarded as an appropriate sequel to the di^ 
cussion which occurred some time ago with 
reference to the decision of the Supreme 
Court in the case of Shaw j* MacJume. That 
was a judgment which took a great many per- 
sons by surprise, and which certainly effected 
a serious revolution in practice. It became at 
once a very delicate and a very responsible 
duty to advise the issue of a capias in any case 
of meditated flight from the jurisdiction, how. 
ever aggravated might have been the conduct 
of the debtor and however hopeless the credi- 
tor's prospect of ever receiving one iiartbing of 
his just claim if he suffered the fugitive to 
escape. It naturally foil owed, therefore, that 
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the remedy by capias gradoally passed into 
disuse; that class of persons who think 
that the world owes them a living with- 
out any work on their part snapped their 
fingers at those who had been foolish 
enough to trust them, and went to and 
fro as they pleased, and where a creditor 
was audacious enough to yenture upon the 
perilous remedy of capias, he almost invariably 
found himself brought up short by the quash- 
ing of his proceedings, which, in turn, was fol- 
lowed by an action of damages. 

A case of this kind was Brousaeau v. Seyboldf 
which came before Mr. Justice Johnson, who 
also pronounced the original decision in Shaw ^ 
Mackenzie. The learned Judge reviews the lat- 
ter decision and naturally is tempted into 
some criticism which the bar will doubtless 
appreciate. The shaft of sarcasm is delicately 
tipped but the point is keen, and the effect is 
enhanced by the &ct that the learned 
judge is almost without a rival in the apprecia- 
tion of testimony — a task in wbich he has had 
more than ordinary experience. 

Something may undoubtedly be said in be- 
half of the policy of the new departure. Those 
who hare not paid their debts in the past are 
not likely to pay them in the future. If they 
stay here they will continue to prey upon their 
friends and the community at large. Perhaps 
it is not wise to oppose any obstacle to their 
flight to pastures new, in the glorious company 
of « migratory Arctic birds," as our respected 
cor^frhre of the American Law Review calls them. 



HOTES OF CASES. 

COUR SUP^RIEURB. 

MoNTBtiL, 12 novembre 1883. 

Coram Lorangsb, J. 

Ffotix MoLiMARi, requ6rant certiorari^ v. M. C. 
Dbsnoybrs, intim6, k W. B. Lambs, poursuivant. 

VActs det Licence$ — Magistral de Police — Juri- 

diction, 

\o. Le magittrat de police a juridiciion pour rS" 
voquer le certificat dun liceneii qui toufre une 
condofanation pour contravention d Paete dee 
licences cb 1878. 



2o. Le tnagistrat peut prononeer sur Vaeeusalion 
sans distinguer entre les difirentes offenses 
indiqu^ dans la plaints quand elles soni Unj^ 
tes de mime nature, 

3o. Vacte da lieenees est dam les attributiona con" 
ffr£es auz provinces par la section 92 de facte 
de PAmSrique Sritannique du Nord, 

Per Curiam. On demande par le* present cer- 
tiorari la cassation d'une conviction prononc6e 
centre le requerant par le magistrat de police, 
le 28 juin 1883, sous I'acte des licences de 1878. 
Le requ6rant 6tait accus6 davoir souffert que de 
la liqueur enivrante^ vendue dans son magaisin oHl il 
a sa licence fjuase hue dans son magasin, le neuvi^me 
et le aeutihme Jour de juin 1883, par une personne 
ne risidant pas avec lui et n^itant pas d son emploi. 
Le magistrat a maintenu la plainte et a con- 
danme le requ6rant k payer 1 'amende impos^e 
par la section 74 du dit acte qui s'applique au 
cas ; il a en outre r6voqu6 le certificat en vertu 
duquel le requ6rant avait obtenu sa licence pour 
vendre des liqueurs enivrantes dans son maga- 
sin. Cette revocation est permise par la section 
102 du mdme acte. 

Le requerant se plaint de cette conviction et 
demande qu'elle soit infirm^e pour entr'autres 
raisons les suivantes : lo. parceque le magistrat 
de police n 'avait pas juridictlon pour r6 voquer 
le certificat de licence; 2o. parceque, par la 
conviction, il appert que le requ6rant a 6t6 
poursuivi pour deux offenses. Tune commlse le 
neuf et Pautre le seize juin, et que la conviction 
ne &it pas voir pour laquelle des deux offenses 
la condamnation a ^t^ impos^e ; 3o. parceque 
le poursuivant n'avait pas demands par sa 
plainte la revocation de la licence et cons^- 
quemment que le magistrat aurait jugS au-deljt 
des conclusions de la demande. 

En dernier lieu, le requerant s'attaque a I'acte 
des licences lui-mSme, qu'il dit 6tre inconstitn- 
tionnel. 

8ur le premier point, savoir : que le magis- 
trat 6tait sans juridiction ii r^voquer le certifi- 
cat de licence, il n'y a qu'& consulter le Statut, 
pour voir que cette pretention n'est pas fond6e. 

IieB termes de la section 102 sont clairs et 
precis et ne sauraient donner lieu au doute ; 
voici comment lis se lisent : << Si un licenci6 
<< pour la vente des liqueurs enivrantes, ou pour 
« tenir un hOtel de temperance, souffre une con- 
" damnation pour contravention & la pr^sente 
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« loi| on est conTaincu de f<61onie, le iribtmal 
** prtmon^arU la »enUnee on lei eammistaireM du 
" lieeneei dan» la eitS de Montreal peuvent r^TO* 
« quer le certificat en yertu duquel U a obtenn 
'< Ba licence." 

Le Bnrean dee Gommissaires a 6t6 aboil par 
le chap. 3 de TActe 42-43 Vict.| et le magis- 
trat salsi des plaintes port^es boos I'Acte des 
licences est revdta des pouyoirs et attribations 
que possMaient oes commissalres. 

Le requerant pretend que le magisfrat n'a 
pas competence poor r^voquer ce certificat qui, 
sniyant lui, doit dtre r6yoqn6 par un tribunal 
Bup^rieur. II m'est difficilei malgrS ring6- 
niosite que Ton a deployee k I'argument, de 
saisir la raison et la conyenance de cette proce- 
dure. Ija loi declare positiyement que le tribu' 
nal eaiei de la plainte paurra rivoquer la Ueenee. 
Or, quel est ce tribunal ? Si on r^fi^re aux sec- 
tions 194 et suiyantes de TActe de 1878, on 
trouyera que les plaintes et poursuites de cette 
nature se portent soit deyant la Cour Superieure 
on de Circuit) soit deyant deux Juges de paix, 
ou deyant le Juge des sessions de la paix, on 
deyant la Cour du Recorder, ou le magistrat de 
police, ou le magistrat de district Or, dans 
Tesp^ce, elle a 6t6 port^e deyant le magistrat 
de police, qui ayait juridiction k receyoir et 
juger la plainte. Le rouage imaging par le 
requ6rant ne pourrait ayoir d'autre efifet que 
d'embarrasser la procedure et de rendre tout k 
fiiit illusoire la disposition si sage de la loi, qui 
punit les infractions aux regies de discipline 
qu'elle a etablies, par la perte du priyildge 
qu'elle a accord6 au porteur de la licence. 

On se plaint, en deuxidme lieu, qu*il j aurait 
eu cumul d'oflfense dans Paccusation, et que le 
magistrat n'a point indiqu^ celle qu'il entendait 
punir. Ce sont les sections 205, 206 et 261 
de Facte de 1878, tel qu*amende par la 42-43 
Victoria, qu'il fout consulter sur ce point. 

" On pent, dit la section 206, cumuler dans 
« une declaration, information, plainte ou som- 
*< mation, plnsieurs contrayentions commises 
« par la me me personne pounru que cette decla- 
*' ration, plainte, information ou sommation 
*< contienne une enonciation speciflque du temps 
'< et du lieu de chaque contrayention, et, en ce 
" cas, les formules indiquees par cette loi seront 
'< modifiees muiaiie mtUandis" La section 206 
ajoute : « Mais si la poursulte est portee de- 
^ yant un autre tribunal que la Cour de Circuit 



« ou la Cour 8uperieure,le montftnt de l^tmeode 
'< sur une seule et mdme plainte ne doit Jamiii 
<< exceder $100, quelque soit le nombre des ooo- 
<* trayentions." 

La section 206 est amendSe par la 42-43 
Vict., chap. 29, de la maniere suiyante : ** Mils 
11 ne sera pas donne plus dlionoraires au pro- 
cureur que s'il n'y ayait qu'une seule conta- 
yention." 

II me parait dair, d'apr^s les termes de ces 
trois sections interpretees ensemble, que le 
magistrat pent prononcer sur I'accusation saiu 
distlnguer entre les differentes offenses indi- 
quees dans la plainte, quand ellea aont toute« 
de mdme nature. La formule I qui, aux termer 
de la section 261, forme par tie de la loi, de- 
montre que la mention d'une date precise n'e^ 
pas absolument requlse. 

Vient maintenant la question da coiistito- 
tionalite de la loi. Le reqnerant apretenda 
que Tacte des licences etait inconstitnticHmel 
et ayait ete juge tel par le Conaeil Piiye dam 
la cause de la JUine y. BuemU. Le requenot 
fiiit erreur ; tel n'a pas ete le jugement dans la 
cause Ruuell^ et le Conseil Priye a particuUere- 
ment eyite le point, sur lequel da reste il n'eUit 
pas appeler k se prononcer. Tout oe qui a ete 
juge dans cette cause, c'est que I'acte de tempe- 
rance du Canada de 1878 ninteryenait pas ayec 
les sous-sections 9, 13 et 16 de la sectioo 92 de 
Pacte de PAmerique Britannique du Nord ; qae 
cet acte s'appliquant plut6t aux offenses pnbli- 
ques qu'aux droits ciyils, etait d*an interdt g^ 
neral pour la Puissance; que ^il affectaitles 
reyenus proyinciaux, ce ne pouyait Itre que 
d'une maniere incidente. 

L'acte des licences est dans lea attributioiu 
conferees aux proyinces par la section 92 d- 
dessus citee de Tacte de 1867. II seimit oiseox 
de £Edre une longue discussion d'une questioD 
dejk traitee par les cours de differentes joiidic- 
tions dans cette proyince et definitirement 
jugee en appel. Je me contenterai de r6ieier 
les parties k la cause mdme de RuntU r. Tht 
Queefiy 5 Legal News, p. 234 ; k la cause &du i 
La Corporation des iVow-iStot^ret, p. 332 du meme 
yolume, et aux nombreuses citations que I'on 
trouyera dans ce dernier rapport. 

Au reste, j eiit.il doute sur le point, que oe 
doute se trouye leve par la section 30 de la 46e 
Victoria, qui declare que jusqu'au moxs de mtf 
1884, toutes les lois de licences pasate par lea 
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I^gUlatares proyinciales da Canada seront et 
loiit d^clarees valides et effect! ves k touteu fins 
qne de droits tout comme si elles eussent et6 
d6cr6t6e8 par le parlement dn Cazmda. 

Snr le tout, je suls d 'opinion qu'il n'y a pas 
eirenr dans la conviction dont est appel, et je 
deboute le certioiari ayec d^pens. 
Au^^ ^ Cie. pour le requ6iant 
y. IT, Bowffoin pour le j^ursuivant. 



SUPERIOR COURT. 

Montreal, November 30, 1883. 

B^ore Johnson, J. 

Scott v. Tdbnbull. 

Promiuory NoU — Evidence, 

Parol evidence it admiuihle to eetablieh the actual 
order qf endortemente qfa note or billf the ine- 
trumerU being only prima fade evidence. 

Johnson, J. This is an action by the indorsee 
and holder of a promissory note against the de- 
fendant as having endorsed it as a guarantor 
(pour aval), and the facts alleged in the declar- 
ation are, that the ^Standard Drain Pipe Com- 
pany being indebted to one Mitchell, promised 
to settle with him by giving an approved en- 
dorsed note, and gave him tbeir note in conse- 
quence, (the one now sued upon) payable to 
his order, and further procured the name of the 
defendant to be put upon it as guarantor ; that 
the note so endorsed by Tumbull was deli- 
vered by the Company to Mitchell who endor- 
sed it for value to the plaintiff. The defendant 
met the action by two pleas : Ist, alleging that 
the plaintiff had merely lent his name to 
Mitchell the true holder, and had no right of 
action ; 2nd, that the plaintiff got the note after 
maturity : that the defendant knows nothing 
of any agreement between Mitchell and the 
Company, and that he endorsed the note for 
Mitchell's accommodation, and never signed as 
guarantor. That Mitchell is a prior endorser 
to the defendant, and is therefore liable to him, 
and the note is subject to all the equities be- 
tween Mitchell and him. The answers are 
general. When the case came on for trial, 
Mitchell was called by the plaintiff, and proved 
every word of the declaration, — and also that 
the note had been endorsed by him before 
maturity; but delivered to Scott in pajrment 
of an old debt after maturity. Mitchell's evi- 
dence was objected to on the ground that it 
Was parole evidence to vary the contents of 



a written instrument ; and I might have had 
dijficulty in saying that the plaintiff ought to 
get judgment on Mitchell's evidence alone ; 
but it is sworn by another witness (Mr. McCall) 
that the note was brought to him on the day 
of its maturity, or the day before ; and that the 
only name on the back of it at that time was 
TurnbulPs, and that the only reason Mitchell 
wrote his name on it even then, was because the 
witness asked him to do so, as it was payable 
to his (Mitchell's) order. So that it is quite 
clear Mitchell is not a prior endorser to Tum- 
bull ; but the latter must have signed as 
security. Therefore there are no equities as 
between Mitchell and Tumbull which Tum- 
bull can oppose to Scott If Mitchell had 
brought suit in his own name both against the 
makers and Tumbull, what could Tumbull 
have had to say to him 7 Evidently nothing ; 
and he can't have anything more now to say 
to Scott who got the note subject to the defen- 
ces existing against it. As to the objection to 
parole evidence to vary the apparent contents 
of the note, I would refer the parties to Ist 
Daniel on negotiable instruments, p. 620-21, 
No. 704 : '< Where a cote is endorsed by the 
" payee and by a third party, the leg^l inference 
" is that the payee is prior indorser ; but it may 
<'&e proved other wite by parole evidence.^ That 
was the opinion I expressed at the hearing, 
and nothing has been said or cited to alter it 
since. I have not, of course, had time to ex- 
amine the question very attentively ; but I see 
in Bigelow's law of bills and notes, 2nd Ed., 
p. 174, a number of cases cited in support of 
this view, and the commentator uses almost 
the same words that I did. He says : " The 
actual order of indorsement, where there are 
several indorsements, is open to parol proof ; 
the note or bill being but prima facte evidence ; 
and he cites Coolidge v. Wiggin^ 62 Maine, 568 ; 
Sturtevant v. Randall, 63 Maine, 149 ; Smith v. 
Morrill, 54 Maine, 48 ; C/o^ip v. Rice, 13 Gray, 
403 ; and goes on to say, in this manner, one 
who appears to be an indorser, and in law is 
such prima facie, may be shown to be a joint 
promisor or guarantor, and in support of that 
he cites Browning v. Merritt, 61 Indiana, 425 ; 
and Way v. ButUrworth, 108 Mass. 509. 

The judgment therefore is for the plaintiff. 

Robertton, Ritchie j* Fleet for the plaintiff. 
Kerr j* CarUr for the defendant. 
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SUPERIOR COURT. 

Before Johnson, J. 

Tm Qntabio Bakk v. Fostib. 

Intolvtney — Benefit qf Term — When action on 
note may be ineUttUed. 

1. A firm tohieh Kas ceased to meet He ordinary pay- 

mente ae they become due, will be deemed in- 
iohent within the meaning qf 1092 CO., and 
the insolvency qfthe firm entails that of the 
partners individually. 

2. An Mtion on a promissory note against the maker j 

instituted on the afternoon qfthe third day qf 
grace, is not premature, 

Pkr CmtiAM. The action is to recover the 
amount of a promissory note, signed by the 
defendant and endorsed by his firm, A. M. 
Foster k Co., for $16,000, dated 21st day of 
Noyember, 1882, and payable three months 
after date at the Ontario Bank in Montreal. 
The suit was accompanied by an attachment 
before Judgment which has been dismissed 
upon the ground that fraudulent secretion was 
not established. A consent has been filed in 
the record, that the evidence and exhibits which 
were filed upon the issues raised upon the 
petition to quash the attachment shall avail 
upon the present issue. 

There are really only two points for consider- 
ation :— 

1st. Whether the action was prematurely 
brought. 

2nd. The amount (if any) for which judg- 
ment is to be rendered. 

The last day of grace expired on the 24th of 
February last, and the action was instituted on 
the afternoon of that day, after banking hours. 
The declaration alleged that at the date of the 
action, and for some time past, the defendant 
had been insolvent, en Hat de d^confiture. 

The right of action therefore depended on 
two points: — Ist, the insolvency as depriving 
the debtor of the term ; 2nd, the existence de 
piano of the right to sue on the afternoon of 
the third day of grace. 

The plaintiffs contend that the defendant 
had become bankrupt before the 24th February, 
and that the amount of the note was exigible 
before and on that date. They also contend 
that under the circumstances proved in the 
case, even if the defendant had not been bank- 
rupt, the action was not prematurely instituted. 



On the question of bankruptcy the plaintiffs 
cite 1092 C. C. The English version reads as 
follows :— 

*<The debtor cannot claim the benefit of 
" the term when he has become bankrupt or in- 
" solvent^ or has by his own act diminished the 
" security given to the creditor by the contract" 

The French version reads as follows : — 

" Le d^biteur ne peut plus r6clamer le bto^fice 
« du terme, lorsqu'il est devenu insolvable oa 
« enjaillitef ou lorsque par son fiut 11 a diminae 
<< les silrette qu*il avait donnees par le contrst 
<< k son cr^ancier." 

Article 17 C. C, sub-section 23, reads as 
follows : — 

" By < bankruptcy ' is meant the condition of 
<<a trader who has discontinued his payments.'' 

The French version is as follows : — 

"Lafaillite est I'^tat d'un commer^ant qui 
*<a cesse ses paiments.'' 

It cannot be disputed that the defendant, 
before and on the 24th February last, was a 
bankrupt, "insolvable,^ within the meaning 
of these articles. 

It is proved by the evidence of Mr. Taylor, 
partner in the firm of A. M. Foster k Co., the 
endorsers of the note, and of which firm defen- 
dant was a member, that on the 18th of Janaary, 
1883, a letter was written at Mr. Foster's dicta- 
tion, to all the English creditors of the firm, 
notifying them that they would not be able to 
meet the drafts falling due on the 4th of March 
following. This letter was to all intents and 
purposes a suspension of the firm of A. U. 
Foster k Co., and it did not after the said date 
meet any of its engagements as they became 
due. It is indeed admitted on all hands that 
the firm then suspended payment. 

Mr. Stephenson proves that on the 34th 
February last there were 32 notes lying at the 
Ontario Bank overdue bearing the firm^s name ; 
in addition to this there was about $20,000 
overdue to English creditors, and $2,000 to 
Canadian creditors. 

The learned Judge who rendered judgment 
dismissing the attachment before judgment, hj 
one of the coneidSrants of his judgment, held m 
follows : — 

" Consid6rant qull n'est pas prouve que le 
<< defendeur, quoiquUnsolvable au commencement 
<< des procedures adoptees par la dite deman- 
« deresse, soit en 6tat de d6conflture." 
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The learned Judge makes a distinction 
between being «• insolvable " and being "en 
^at de tUeonfiture.^^ 

Under the articies of the code above cited it 
la not necestfary that defendant should have 
been •< en iUU de dieonfiture;" to render the note 
exigible ; it was sufficient that he was « intolv- 
abU.^ The very word used by the learned judge, 
is the word used in article 1092, " iruolvable,^ 
and so it has been held in the case of Corcoran 
V. The Montreal Abattoir Co.^ reported in the 
6th vol. of the Legal News, p. 135. The hold- 
ing in that case was that a company ceasing to 
meet iu ordinary payments when they became due, 
though its nominal assets may be equal to its 
liabilities, will be deemed insolvent, and cannot 
claim the benefit of the term upon a note not 
yet due. 

It has always been held that the bankruptcy 
of the firm entailed that of the individual part- 
ners. The partner? of A. M. Foster A Co. were 
jointly and severally liable for the negotiable 
paper bearing the firm's name, which matured 
from the date of the suspension (I8th January, 
1883,) to the 24th February, when suit was in- 
stituted (Art. 1854, C.C). Stephenson (one of 
the trustees) proves that there was about 
$30,000 of negotiable paper, upon which the 
firm was liable, overdue and unpaid on that 
date. In fact, the firm became dissolved by the 
suspension (bankruptcy) (Art. 1092, CO.), and 
defendant was bound to have paid the matur- 
ing paper, as if he alone had signed it The 
Court, therefore, is with the plaintiflF on the 
first point, and adopting the view of the learned 
judge who dissolved the attachment, holds that 
the defendant was insolvent ; and under Art. 
1092 C.C. the note had become exigible. As to 
the second point — the right of action on the 
third day of grace after banking hours — I am 
with the plaintiff also. The general rule, no 
doubt, is that the law does not recognise frac- 
tions of days ; and upon that principle, in a 
case of Stf. Marie ^ Stone* the Court of Appeals 
held that prescription ot a note only com- 
menced after the third day of grace. But here 
we have to see what effect the Jaw gives to a 
term of indulgence such as < grace,' or the days 
of grace. Prescription certainly runs by entire 
days ; but does that principle of positive law 



* 5 Legal News, 322, 



quite satisfactorily dispose of the question as to 
the point of ti me when a right of action arises 
in such a case as this. I think not. Daniel 
in his work on Negotiable Instruments, vol. 2, 
p. 214, sees. 1207, 1208 and 1209, discusses the 
question and winds up by saying : « But there 
<* is still stronger reason to hold that the action 
» may be commenced after demand and refusal 
*' on the last day of grace, for grace was origi- 
<< nally a matter of indulgence and courtesy, and 
f* no t of contract, and it would seem unreason- 
'< able to extend indulgence after the maker has 
" expressly refused to make the payment on the 
" last day allowed him. The weight of author- 
<< ity supports the view that suit may be com- 
" menced on the last day of grace against the 
« maker." There are, he says, contrary authori- 
ties. 

When we come to look at our own code, 
and the statute law which it reproduces, the 
point seems still more clear. Art. 2319 of our 
Civil Code says: « Bills of exchange after pre- 
" sentment for payment, as provided in the 6th 
<< section of this chapter, if not then paid, are 
" protested for non-payment in the afternoon of 
" the last day qf grace. The protest is held to 
<< have been made in the afternoon of the dsy 
« on which it bears date, unless the contrary 
" appears on the face of it.'' Turning to the 
5th section, we find the same provision as to 
the afternoon of the third day of grace, a parti- 
cular provision of law applicable to bills and 
notes, and giving rise to rights, not only on par- 
ticular days, but in the afternoon of a certain day. 
Then, looking at our consolidated statutes, 
0. 64, sec. 16, from which Art. 2319 is taken, 
we find the same thing ; but, as I venture to 
think, more plainly expressed than in the Code. 
We find the words of the 16th section to be : 
<< If any bill or note is unpaid at the eaqnration of 
" the forenoon of the last day of grace, the 
<< holder thereof may cause the same to be duly 
« presented for payment, and in default thereof 
<< to be protested for non-payment, and if such 
" bill or note is payable at a bank (which was 
" the case here) it may be presented at such 
" bank, and the demand of payment preliminary 
*< to the protest thereof may be made either 
" within or after the usual banking hours of 
<< such bank." I confess I am at a loss to see 
what more can be wanted than a presentment 
for payment at the time allowed by law, and 
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the refusal to pay. If the right of action does 
not arise from that moment, when dees it arise? 
I must confess that if there is no such right of 
action I cannot see either the use of a demand 
or the meaning of a refusal. If a man, at a 
la?rful time, when his deht is due (and there 
can be no doubt as to the time it was due, 
under the words of the articles and the statute 
cited) is asked to pay, and he says no, what 
possible use can there be in waiting another 
day or another hour before taking steps to 
make him pay ? Besides, in the present case 
there are other circumstances showing not only 
that the defendant had not the funds ready at 
the place of payment, but that he had made up 
his mind not to pay this note (see the evidence 
of Mr. Taylor and Mr. Chipman). Of course 
I am not bound to go into this part of the case 
at all, holding, as I have done, that the insol- 
vency made the debt due. If I had any doubt 
of the right of action existing after the protest, 
and in the absence of fhnds at the place of pay- 
ment, I should still hold that the defendant's 
known and proved intention not to pay the 
note was a very strong circumstance to give a 
right of action after the expiration of banking 
hours. However, I have given my views more 
from courtesy than necessity, as the first 
ground of the judgment is sufficient. 

As to the precise amount due, I have exam- 
ined the statements and pretensions of both 
parties, and I adopt the statement of the plain- 
tiflf whigh, after deduction of sums to be 
credited, would leave the exact amount due to 
the plaintiffs $8,040.83, with interest on the 
total amount of the note up to the time of pay. 
ing the 60 cents on the dollar, which are 
credited, and after that^ on the balance, with 
costs. 

Abbott, Tait 3^ AbbotU for the plaintiff. 

OeoffrioTif Rin/ret j* Dorion for the defendant, 



RECENT ENGLISH DECISIONS. 

Larceny — Qf Water in Pipes. — Water supplied 
by a water company to a consumer, and stand- 
ing in his pipes, may be the subject of a larceny 
at common law. Q. B. D. April 24, 1883, 
Firmt V. O'Brien, L. R., 11 Q. B. D. 21. 

Bigamy—'Whai conttitutes. — The prisoner was 
convicted of bigamy. It was proved that he 
had married W. in 1865, and had lived with 



her after the marriage, bat for how long wu 
not known ; that in 1882, W. being Btill alire, he 
had gone through the form of marriage with 
another woman, but there was no evidence as 
to the prisoner and W. having ever separated, 
or as to when, if separated, they last saw each 
other. Held by the court (Lord Coleridge, 
C.J., Pollock, B., Manisty, Lopes, and Stephen, 
JJ.), that the prisoner was rightly convicted. 
C. C. R., June 2, 1683. QuMn, v. Jonet. 
(Opinion by Lord Coleridge, CJ.) L. R., 11 Q. 
B. D. 118. 



THE ADMINISTRATION OF JUSTICE. 

The following letter, which appeared in ttie 
Montreal Gazetle, deals with a kind of misre- 
presentation of judicial proceedings which 
abounds in the daily press :— 

8iB,-^The Daily Witneu about three days ago 
contained an article resembling others tbit 
have appeared in it, in which it abuses the 
Administration of Justice in Quebec Province, 
and complains of the slowness of the Judges, 
the intricacies of the practice, kc, I can speak 
from experience, and I say that in no country 
is justice in the Civil Courts administered with 
greater celerity than in Quebec Province. In 
no country is there a Court of Appeal that can 
equal our Court of Review for simplicity of 
procedure, small costs and speediness of judg- 
ments after arguments. As a general rule 
the appeals heard in the last week of one 
month are disposed of at the end of the next 
In Ontario an appeal, say from a Vlce^Than- 
cellor, heard before three judges in Jannaiy, 
may remain undecided until the middle of 
November or December, and this in a case 

not embarrassed by parol evidence whate?er. 
I am one victim of this administration so ap- 
plauded by the Wilneu. I may add that the 
cost of procuring the judgment of the Tice- 
Chancellor in that case amounted to eight 
hundre*! dollars in all; though no witnesses 
were examined, adding to the costs. There 
were one plaintiff, represented by his lawyer, 
and several defendants, represented by two 
lawyers. Such a case as that would have been 
as fully debated and as solemnly judged, in cor 
Superior Court, for less than three hundred 
dollars in toto; and the judgment in appesl 
would have been rendered in February; 
whereas in the case I speak of, argued in 
January last, no judgment has yet been ren- 
dered. Yours, U. 
17 November, 1883. 
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THE SITTINGS OF THE COURT OF 
QUEEN'S BENCH-^DISPLACINO THE 

QUESTION. 

There are all kinds of argument — ^good, bad, 
and indifferent — which may feAxlj be need ; but 
there is another kind of representation, often 
used in diecnssion, which is not so defensible. 
It consista in the adroit substitation of a sng- 
gestioD, which has no pretension to be an 
aigumeot in place of one, so as to divert the 
attention from the matter in hand to some cog- 
nate subject. 

Thus we have been reminded that there are 
two thousand cases in arrear in the Supreme 
Court of the United States, and that several 
English Courts have from five to eight hundred 
cases in arrear. It is impossible to imagine 
how these facts, if they be true, can alleviate 
the condition of a litigant before thu Court of 
Appeals of this Province. 

'* And common is the oommonpiaoe, 
And vacant ohaff well-meant for grain" 

There are delays inseparable from the adminis- 
tration of justice, but delay caused permanently 
by the encumbrance of the Roll for hearing 
cases is not necessary, and is a reproach to 
those who administer the law, or to the legis- 
lature which fails to provide sufficient machi- 
nery, or to both. 

On the other hand, we are assured that the 
lawyers are too long-winded, and that the 
ponaeea for all evils of this sort is to be found 
in imitating the system adopted in Louisiana. 
It appears, that there, they manage to dispose 
of 100 cases in a few days. This is very satis- 
&ctory in a sense, and with similar expedition 
here, we should not only get rid of our arrears 
in a twinkling, but we should have the satis- 
fection of seeing the six Judges of Appeal 
enjoying an enviable amount of leisure. But 
before growing enthusiastic about this captiva- 
ting result) let us see by what means it is 
obtained. The Court there is composed of five 
judges, who sit together^ to hear cases, the 



lawyers are allowed an hour each to speak in 
any case, whether they have much or little to 
say, and no one is permitted to speak longer 
than an hour without leave of the Court. Then 
the case, being heard, is taken m (UlihSr^^ that 
is to say, one of the five judges examines it, 
and makes a report of his examination to the 
others. If they agree to this report, then Judg- 
ment is rendered for the party in &vor of whom 
the examining judge reports; if not, there may 
be some discussion, which must evidently be 
between those who are slightly informed of 
the merits and one who knows them thoroughly, 
till they come to the opinion of a majority. If 
the unsuccessful party is not satisfied, he asks 
for a re-hearing, which, it seems, he rarely gets ; 
but if he does, the case is again referred to one 
judge, and so on the matter goes again till the 
Court refases to be further occupied with the 
question. The excellence, from an executive 
point of view, evidently consists in choldng 
off re-hearings. 

I am not prepared to say that justice is not 
well administered in Louisiana, but before 
accepting these exotic novelties, which seem to 
delight the imagination of those who dread 
the slightest home-spun innovation, a great 
change will have to be operated in the minds 
not only of the bar but of the public. If the 
public choose to be satisfied with judgments 
pronounced on the appreciation of one jadge, 
or on the impulse of the minute by five, the 
arrears may easily be disposed of, even without 
the help of extra terms. 

In the Quebec Chronicle of the 4th December, 
there is an instance of a still more objection- 
able mode of displacing the question. Some 
one signing " A Barrister," writes : — << If the 
idea expressed by one of the judges, that the 
Court should sit permanently in Montreal, was 
carried out, Quebec's role would be reduced to 
that of a rural district, and the litigants of our 
city would be forced to carry their records and 
cases to Montreal lawyers, who would not 
refuse them.** 

There are fictions founded upon fi&ct, but this 
is one of a different sort. 

For the honour of the profession it is to be 
hoped that the pseudonym of the Chroniele^e 
correspondent is not more ^true than his state- 
ment. 

R. 
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THE ONTARIO AND QUEBEC APPEAL 
C0URT8--PR0ORE8S OF BUSINESS. 

We have already mentioned that the Ontario 
Court of Appeals is encumbered by a list of 
inscriptions even longer than that of our Quebec 
Court, although it is not embarrassed by 
having to sit in two cities, 180 miles apart. 
Nevertheless it se^ms their lordships of Ontario 
do not think that business will be facilitated 
by sitting continually, regardless of what is to 
follow the arguments. Aocordinorly, we read 
in the Toronto journals of the 13th, that on the 
1 2tb — " At the opening of the Court of Appeal 
« at Osgoode hall. Chief Justice Spragge 
<' remarked that he understood both bench and 
<< bar were of opinion that it would facilitate 
<' the speedy administration of justice if the 
" court should adjourn until decisions had been 
<t given in the cases already argued, and now 
" standing for judgment before them. Mr. C. 
«< Robinson, Q.C., stated that he had spoken to 
*< several members of the profession on the 
" subject, and aU were of opinion that the 
<' suggestion of his Lordship should be acted 
" upon. The Court, therefore, will not sit again 
<< until the eighth of January, except for the 
« hearing of election cases." When our Quebec 
Court met in Montreal on the 12th instant, 
there were 18 d^lib^rit from the last Montreal 
term and 12 from the Quebec December term. 
Up to Saturday, 16th, there were twelve more 
cases taken en ddibSri^ making 42. On Monday 
five judgments were rendered, reducing the list 
of diliUrSM to 37. From Monday to Thursday 
afternoon, date of present writing, 13 cases 
were heard, bringing the list of dSHMrit up 
to 50. 



NOTES OF CASES. 

COURT OF QUEEN'S BENCH. 

QuEBio, December 7, 1883. 
DoBioK, C.J., Move, Bamsat, Tbssub k Babt, J J. 
Beoini v. DbLbrt et al. 

Mining RighU-^RighU qfthe Sovereign — Letters 

Patent. 

1. By the old law qf France^ whieh i$ in force in 

Canada^ the right to nUneralt did not pau 
by a grant qf lands to the grantee, urithout 
special words, but remained in the Sovereign. 

2. The King of England, at the Cession, succeeded 

to this right* 



3. 7^ Sovereign eouid graad tie right to minerek 
to whomsoever he pleased, and in such case the 
owners of the soil had no right except to an %•• 
demnityfor any damages they might wftr h^* 
the mining operations. 

The judgment appealed from was rendered 
by the Superior Court, Quebec (Caron, J.) 8m 
9 Q. L. B. 225. 

Bamsat, J. This is an information by the 
Attorney-General of the Province of Quebec, Id 
the nature of a sdre facias, questioning the 
validity of Letters Patent of the late Province 
of Canada granting to Dame Marie Josepbte 
Fraser, Charles Joseph Chaussegros de L617, 
Alexandre Ben6 Chauscegros de Lery, their 
heim and assigns for ever, the right to mine for 
" gold and other precious metals " within the 
limits of the fief and seigniory of Rigand- 
Vaudreuil, the property of the grantees. 

The conditions on which this grant was 
made were : 

1st. That the grantors "shall well and truly 
pay to other our loving subjects such damages 
and compensation as may from time to time 
accrue in consequence ot the ground occupied 
by the opening of roads and other like causes 
resulting from the operations in working the 
said mines ; 2nd. that the gp-antees before work- 
ing the mines should transmit and deposit with 
our secretary of the Province of Canada *^ a trne 
and correct statement of the nature, sitaation, 
and extent of said ores, minerals, and mines '* ; 
3rd, that the said grantees should transmit in 
each and every year to the Receiycr-Genenl 
of the Province a true and correct account of 
the gross produce of the same, in such form 
and manner as may thereafter be directed ; 4th, 
that the grantees should " well and truly paj 
and deliver in each and every year, from th€ 
time of melting the said ores for the first time 
in working furnaces, to the Beceiver-General. 
one net tenth part of the whole gross produce 
of the said ores, minerals, and substances, &c., 
"the said one tenth part being melted, cast and 
prepared in the same manner as the like may be 
for the behoof" of the said grantees; and 
refined according to the laws of France as con- 
firmed by the Edict of the month of June, 1601. 

And the patentees were further granted a re- 
mission of the payment of the tenth for five 
years from the date of the patent — that is from 
I8th Sept., 1846. 
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The narratlYe port of the Patent sets forth 
that it was granted on the representation of the 
said grantees that they were ^ seigniors and prc^ 
prietora of the fief and seigniory of Rigaad- 
7audreQil,'* kc, <<that there are supposed to 
exist within the limits of the said fief and 
seigniory certain ores, minerals and mines, con- 
taining gold and other precioas metals of which 
sopposed mines they have made the discovery, 
and are now desirous of digging and working 
for their own profit and advantage." 

The respondents are the representatives of 
the sai i grantees, and it is sought to set aside 
the said Patent — 

1st, Because it " was obtained by deceit, sur- 
prise, fraud, misinformation, and misrepresent- 
ation, practised by the grantees on the Govern- 
ment of Canada." 

2nd, Because in the original grant to Mr. de 
la Gorgandi^re, and by the royal confirmation 
of that grant, there is no special grant of the 
mines to the seignior, and no reservation of 
them by the king, in fact no mention of them at 
all, except in to far as the Seignior is enjoined, 
<' De dormer avis d 8a Mq^eeiS ou d nou8 et d not 
nieeeMeurs ctet minesj mt ni^«, miniraletj ti aueuru 
ae irouvent en la diU ftendue " of land so con- 
ceded as a fief. 

3rd, That the Seigniorial Court had decided 
that « all reservations of mines by the Seignior 
were and are illegal, null and void, in all cases 
when the original grant contains no such 
reservations.'' 

4th, That by the Seigniorial Act and the 
making of the eadaatre all the rights of the 
Seignior, as such, were liquidated. 

5tb, That the eentitaires of the Seigniory, and 
particularly one Archibald McDonald, have rep- 
resented that no action had been taken by the 
de L^ry Mining Company, to test the validity 
of the De L^ry Patent^ and that the Company 
had not settled amicably with the cenntaireM, 

6th, That portions of the Seigniory had been 
conceded by the Seignior long before the grant 
of the Patent, and some portions since. 

7th, The non-fulfilment by the grantees of 
the conditions of the grant. 
8th, Irregularities in the patents. 
9th, That the grant to M. de la Gorgandidre 
was not a grant of the Seigniory in question. 

These seem to cover in general words the 
grounds on which the Attorney-General relies 



in order to obtain his conclusions; namely, 
that it be declared that the Letters Patent of 
the 18th Sept., 1846, were illegally and Im- 
providently issued, that they are null and void, 
and that they be annulled and set aside, and 
that the enrollment and enregistratlon thereof 
be cancelled." 

The deceit, fraud, sunrise and misinform- 
ation is said to consist (a) in the &ct that the 
grantees were not the owners of the soil in 
their seigniory, the Seignior not having any 
proprietary rights in his seigniory, part being 
conceded and part being held by the Seignior 
subject to obligatory concessions ; (6) that the 
grantees were not discoverers, but that gold 
had been found there before by several persons. 

It is also said there was a mis-recital 
in the deed, and, we may presume, it is 
intended we should understand, although 
not particularly alleged, that the auUur 
of the grantees of the Patent was never 
owner of the fief in question, and, finally, it 
is insisted that the owners of the soil (pre- 
sumably the eetuiUUreM are intended) were 
entitled to a grant of these mines, and that the 
Crown could not grant a Patent to work mines 
till after the owner of the soil had refused to 
work them. 

If the Attomey-Gheneral Mia in his suit, it 
will not be for want of the allegation of griev- 
ances. Part of those complained of are met by 
a simple denial of the fact alleged, supported 
by the averments of the Patent and of the in- 
formation itsell Whatever may be the legal 
value of the argument that a Seignior had no 
proprietary rights in the fief conceded to him and 
that he had no rights in the soil, it appears the 
grantees only represented that they were sei- 
gniors and proprietors of the fief and seigniory 
of Bigaud-Vaudreuil, and this fact is not denied. 
So they only averred that they owned what 
that title gave them. They say to the Crown, 
we hold from the Crown, what the King of 
France gave us by a title that is perfectly 
known, and it is idle to pretend that the Crown 
could have been deceived in the matter. 

As to the grantees not being discoverers, 
it seems that the information confounds the 
grounds for setting aside Patents of Invention , 
with those for setting aside Patents to disco- 
verers. Obviously the inventor is an origina- 
tor, while the discoverer is not History and 
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international law esUblish this. The diBCOverer 
who is rewarded by a Patent, Is he who, without 
fhtud, brings the knowledge to the sovereign 
of a tact hitherto not generally known. Again, 
finding pieces of gold in rivers or strewed about 
by accident was never assimilated to finding 
mines, nor subjected to the same policy. The 
" or en paiUoie " was declared to come " par 
forme de Tnanne et gr^e de Duu,** and it was the 
property of the finder who gathered it, whatever 
might be his condition. Lam6-FIeury, 116. 

If it be true that the owners of the soil arp 
absolutely entitled to all the mines on their 
property, then the information must fail in so 
fK as regards all portions of Bigaud-Vaudreuil 
unconceded on the 18th September 1846. 

It will, however, be perceived at once that 
the position taken up by the Attomey-Oeneral 
is somewhat ambiguous. It is one thing to 
say that the owner of the soil, is owner of the 
minerals on his land, and quite another to con- 
tend that he has an equitable claim to a grant 

As these questions are really those of gp-eatest 
importance in this suit, and as they are mixed 
up with other propositions, we shall deal with 
them later. The only object in mentioning them 
at this part of the case is, tnat it may not be 
supposed they were over-looked in arriving at 
tho conclusion that the Patent in question can- 
not be set aside owing to fraud or mispresenta- 
tive on the part of the grantees or any sur- 
prise of the government. 

The grounds for setting aside the Patent, which 
are grouped above as 2ndly, 3rdly, 4thly, 5thly 
and 6thly, set up two pretentions totally dif- 
ferent, and to some extent incompatible. 

One seems to be that the King of France 
having made no reservation of the mines of 
precious metals, they passed to the seig^nior, as 
some sort of inexplicable trustee for nobody in 
particular, that any reservation of such mines 
in a concession by the seignior was null and 
void, and that if, in any case, it could be con- 
sidered good, the seignior had been compen- 
sated by the commutation of the tenure. 

The other proposition is that the King of 
France did not part with them to the seignior 
or to anybody else, and that lawfully the King 
could not grant them to anybody but the ac- 
tual owner of the soil, unless the owner refused 
to work them. 

In connection with these propositions we 



Have been referred to the Judgment of the 
Seigniorial Court, and we have been told, that 
all its decisions are ehoKtjvgUt as regards the 
whole world. 

There were a good many rather original 
ideas current at the time of the seigniorial agita- 
tion, but I do not remember ever having heaid 
this one. Accidentally I knew a good deal 
about the earliest suggestion of the Seigniorial 
Court, and I should have been a good deal but. 
prised if the idea of eAoae jugie had found its 
way into the statute. The idea of the proposer 
of the Seigniorial Court waa, that these answers 
should be judicial declarations of the la^ in 
the abstract, something akin to rtteripU, or 
perhaps more like rttpofkMo^ prud!efif»m, for the 
guidance of the Commissioners to be appointed 
under the Act, and of the Attorney-General. 
That this view is the correct one will appear 
by reference to the 9th section of the Act of 
1854, and to Sir Louis Lafontaine's remarb* oo 
the ftinctions of the Seigniorial Court. 
" Ce tribunal exceptionnel que la L^gislatore a 
ainsi jug^ k propos de cr^r, compost de tons les 
juges des deux premieres cours du Bas-Canada. 
est appel6, sans expose d'aucune esp^e particu- 
lidre k laquelle les lois existantes pnissent ^trt 
appliqu6es,& prononcerd'une mani^re abstraite, 
des dteisions, ou plnt6t des jMcriU pour aimi 
dire, qui doivent rirtuellement determiner le 
sort des pretentions respectives des seigneurs et 
des censitaires." (Questions Seigneuriales, Vol. 

A, 4 6). 

The authority of this Court is doubtless very 
great whether we consider it historically, as a 
special institution created for the express 
purpose ot overcoming difficulties of a for- 
midable kind, or its composition and the means 
taken to turn that composition to profit In a 
word it seems to me to have been a body legis- 
lating under the influence of judicial science^ 
a legislature rather than a Court. Impcirtant 
then ns its utterances are, it is not astomBhing 
to find that they do not decide this case, althoogb 
they do incidentally dispose of some of appel- 
lant's pretentions. Under the guidance of tbeae 
decisions, the Commissioners could not give the 
appellants, or their atUeur M. de Liry, any in- 
demnity for mines and minerals. The decision 
on this point is short and perfectly explicit- 
(Vol. A 82 a), § 3. << Les reserves snivantes, oa 
autres analogues, 6taient ill6gales et ne don- 
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nent an aeigneur droit k ancnne indemnity k 
laiBon de lear suppression, savoir : 



Art. 3. Reserve de toutes mines, carridres, 
sable, pierre et autres mat^rianx de mdme 
Datore." 

Thna the alarm that Mr. de L6ry is to be 
twice paid is wholly unfounded. But the 
Seigniorial decisions do not tell us whether or 
not mines and minerals passed to the Seignior 
by a general grant of lands, because the object 
of these decisions was to guide the Commis- 
sioners and the Attorney General not to allow 
the Seignior an indemnity for mines of gold and 
silver, and they go no further. We have, 
therefore, without their aid to decide the only 
important question in this case. 

Again, the Seigniorial Court gave an authorit- 
ative answer to another of the introductory 
propositions of the counsel for the appellant, 
namely the trustee doctrine,and that the Seignior 
was not the owner of the soil of his Seigniory. 
Here is what the Court declared upon that 
point. (Page 61 a). 

lUponse de la Cour— 3 et 4. § 1. • • • • 
"Avant la souB-inf§odation ou I'accensement, 
le domaine utile et le domaine direct, ^taient 
r^unis pour former un domaine entier dans la 
personne du Seigneur. — Adoptee k Tunani- 
mit6.' • • • 

" § 3. Le sous-feudataire avait de m^me, 
avant l'inf(6odation ou Taccensement qu'il fiii. 
salt, le domaine entier, sauf les droits du Sei. 
gneur dominant, et 11 conservait aussi un do- 
maine direct sur ce qu'il avait lul-mdme sous- 
inf6ode ou accens^." (Also 62 a). " R6ponse de 
la Conr. — 1 7.^ 1 . Suivant les lois en force en 
Canada, avant la cession du pays, les personnes 
auxqnelles des terres avaient et6 accordees par 
la Conronne de France, en fief et seigneurie, en 
avaient la propri6t6 pleine et enti^re {dominium 
pUnum)y mais elles ne pouvaicnt les aligner au- 
trement qu'il a d^jiL 6t6 mentionn6." Also Ih. 
63 a. "§ 2. Les seigneurs avant la concession 
des terres avaient dans le domaine plein, le do- 
maine utile comme le domaine direct r6unis, 
ainsi qu'il a M dit." 

In a word the Seigniorial Court decided — 
that the eessionnairet of the land enfie/trom the 
king were, by the arrit de Marly of 1711, obliged 
to concede the lands they could not cultivate, 
subject to redevaneest and that they could make 



no reterpes that did not properly come within 
the definition of redevanee9t except it was the 
reserve of a right of the Crown for the Crown, and 
that the Seigniors remained absolute proprietors 
of all unoonceded lands, save the rights of the 
Crown. 

It is therefore manifest, that whatever view 
we take of the law — whether we hold that the 
right to mines and minerals passed to the 
Seignior by his grant en firf or not^ the Patent 
of 1846 was good for the mines and minerals on 
all unconceded lands. 

It is not less manifest^ that whether the 
Patent of 1846 is a re-grant from the Crown to 
Mr. de L6ry of what had already been granted 
to his auteiir or not, it gave him rights inde- 
pendent of his Seigniorial grant, and that as 
regards concessions subsequent to 1846, be is not 
within the words or the intention of the arrit 
de Marly as defined by the Seigniorial Court, 
and consequently not within the scope of the 
decisions of the Seigniorial Court as regards 
these rights. Definitively he holds the mines 
in unconceded lands on special grant from the 
Crown, not as Seignior. 

The Seigniorial decisions again help us here. 
The reserves of mines and other analogous 
reserves, are declared to be illegal in the sub- 
infeudation, because they are not allowed by 
any law and are not of the euenee of the con- 
tract. I presume by the essence of the con- 
tract, its nature is intended, for there is nothing 
of the essence of feudality but the recognition 
of a superior to whom some duty or redevanee 
is due. The concession of minerals and the 
right to mine is certainly neither of the 
essence nor of the nature of the feudal con- 
tract, and therefore its separate grant without 
any question of infeudation is purely and simply 
a grant of mines, and its being given to a 
seignior is immaterial. 

This brings us to another point, namely, whe- 
ther, under the allegations of the Information, 
the question thus reduced can be the subject of 
a scire facia*. The only eeneitaire who appears to 
raise the question is a Mr. McDonald, and it does 
not appear whether his concession dates before 
the Patent or not. Unless his title goes back 
prior to the date ot the Patent, which it was for 
him to show, he has no grievance, and this for 
two reasons perfectly distinct : First, The rule 
that l/inUrH ett la meeure dee aeUone, binds the 
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Borereign as well as the subject. The only dif- 
ference is, that the interest of the former maj be 
the legitimate defence of the latter. But the 
Crown must plead for a real right, McDonald 
appears to have none. Foster, Sc. fa., p. 246. 

Second : The Crown cannot revoke a Patent 
for rights arising subsequent to its issue. There- 
fore, if McDonald has a grievance arising since, 
he should urge it himself. In no sense is the 
Crown his garani. 

This argument appears to be decisive on this 
branch of the case. But in order that we may 
not appear to decide on narrow and technical 
grounds, shirking thus what is tully before us, it 
may be well to examine the main question, 
namely, whether the mines and minerals passed 
under general words to the Seignior, and from 
him, in spite of all reservations, to the eeruUain 
before the Patent, or not. 

On this question, a great deal of authority has 
been cited on both sides. The question does 
not appear to be one difficult of decision. The 
only ground for any difference of opinion seems 
to arise from confounding the constitution of 
the French monarchy with English con- 
stitutional rights. In France the king legis- 
lated as well as distributed justice ; while in 
England the king could not at any period legis- 
late, nor could he distribute Justice personally, 
or otherwise than by Justices appointed with a 
general jurisdiction according to the manner of 
the common law, unless we except, perhaps, the 
jurisdiction of the Privy Council. Appellant's 
quotations from Chitty on Prerogative are there- 
fore only applicable to what has taken place 
since the cession, not to what took place before 
But no one dreams of contending that i t the 
Crown, by the Patent of 1846, granted to one 
person what it had already alienated to another, 
the latter grant is not void. 

The right of the King of France to legislate, 
naturally involved the right to revoke grants, 
precisely as Parliament may, and I regret to say 
sometimes does confiscate property. No better 
instance of this power of the king of France can 
be found than the arret of Marly, already referred 
to, which has been declared binding as law, after 
the change of regime by the cession, and a non- 
user of nearly a hundred years. 

Having this power it seems to me a fool-hardy 
attempt to try and establish that by the old law of 
France, mines and minerals buried in the ground 



did cot remain the property of the king, in the 
absence of any special grant The claim of the 
kin g to one-tenth of the produce is tiie fullest 
recognition of this right, and we find that resar. 
vation everywhere. Why should he have one- 
tenth, or any part at all unless he was owner'' 
It was not a tax, and the statutes of the kingdom 
exclude formally any such idea. The mining 
policy changed over and over again, but the 
king's rights remained unchanged. 

We have the text of the law of Charles YI, of 
30th May, 1413, registered in the Chambrt da 
Comptes de ParUj 18th March, 1483, and conse- 
quently forming part of the laws of Canads. 
confirmed by letters of Charles VII, Charles 
VIII, Louis XII, and Francis I. Now these 
laws are no more in fftvor of the proprietors of 
the soil than they are of the seignior. Thej 
are against the enterprises of the Seignior and 
his sub-feudatory, whoever he may be, and in 
fiftvor of the man who actually works the mine, 
or causes it to be worked. (P. 3, Lam^-Flenrr.) 

The Ordinance of Louis XI of September 1471, 
registered in the Parlement de Puis, 27 Juir, 
1475, regulates the mode of dealing with mines 
for *' notre profit ^ et au bien de ceux d qui la ekw 
pourrait toucher et de la ehose publique de notr* dit 
royaume.** It has been urged that this Ordin- 
ance gave the owner of the land a right to the 
minerals. But there is nothing to support that 
pretention in the Statute. Cap. T. says how 
and when they shall be excluded. This cannot 
create a right, although it indicates that own- 
ership of the land would be a motive in cer- 
tain cases for a grant. 

The declaration of Francois I, of 17 October, 
1520, does not seem to have been r^stered in 
Paris, and consequently is not positive law 
here ; but it contains words which seem to im- 
ply a general rule that a title to mine from the 
King was necessary. " £t d^fendons que dore- 
navant aucuns, de quelque ^tat on conditioo 
qu'ils soient, ne puissent ouvrir on fiiire onTiir 
aucunes mines, sans avoir de nous conge, vfrifie 
de nos dits maftres g6n^ral, visiteur, garde et 
contr61eur general des dites mines, pourobvier 
aux grands abus que Pon y a fiuts et ferait 
chaque jour. (P. 25, Lam^ Fleury — L^gidaim 
des Mines.) 

This was the end of the period of free min- 
ing. The idea of the owner or the seignic^ 
having any equitable right is diaappeaiing in 



THE LEGAL NEWS. 



40T 



thepablic intereBt, and Mr. de Roberval obtains 
a temponixy right to seek for, and open mines 
snd to take possession of abandoned mines, 
all over the Elingdom. This was in September^ 
1548- 

The 2nd March, 1552, a similar privilege 
was granted to Gnillanme GontrS, and the fol- 
lowing year de Roberval's privilege was ex- 
tended, and the seigniors were given a small 
share in the Sling's tenth. After that, there 
are several g^rants and even an alienation of 
the King's tenth. On the 26th Sfay, 1563, we 
have a declaration that this 10th " notu appar- 
tienl par droit de souverainetS.** It was not then 
a tax but a right of property. 

In 1597, wa arrive at what fifr. Lam6-Fleury 
connders as the third period, in which the pol- 
icy as to mines undergoes a change. It is in 
some sort a retnm to the earlier plan of throw- 
ing the right to mine open to all persons, but 
to subject its exercise to the most rigorous con- 
trol so as to ensure the Crown's revenue. This 
policy remained unchanged till Canada passed 
away from the King of France. At that time 
the right of the King of France to all the mines 
ungranted in France U incontestable, and it 
seems to be equally clear that the King of 
England succeeded to those rights, although he 
he did not succeed to the right arbitrarily to 
set aside grants already made, as the King of 
France might have done. At all events the 
King of England ceased to have any such power 
from the time of the Quebec Act, when the Pro- 
vince of Quebec ceased to be governed as a 
Crown colony. 

In (ace of the texts of the positive law of 
France, to which we have referred, it seems 
scarcely necessary to discuss the various spe- 
culations of the writers on the subject of the 
miDerals hid in the bosom of the earth, which 
the teamed counsel of the appellant, has, with 
commendable industry, placed before our eyes. 
It may be a part of the law of nature, whatever 
that may be supposed to signify en droit j that 
mines should belong to the owner of the soil, 
just as the earth, or a gravel pit does, but 
what we have to consider is the municipal law 
of France, and whether by it the right to min- 
erals passed by a grant of lands to the grantee 
or whether it was deemed to remain with the 
King ? It seems to be beyond the possibility of 
controverBy, that the right did not pass with- 



out special words, and therefore that on the 
18 September, 1846, when the Sovereign grant- 
ed the right to the minerals in Rigaud-Vau- 
dreuil to the de Lery family, she granted what 
it was Her Majesty^s right to alienate, and that 
the owners of the soil had no rights whatever, 
and that all they could claim was indemnity 
for any damages they might sufifer, which 
is specially reserved to them in the Patent. 

From this point of view, it is iminaterial 
whether McDonald's grant goes back before the 
date of tlie Patent or not. 

An involved question has been engrafted on 
the case, which we shall endeavour to explain 
in a few words, as we understand it. It involves 
the special grievance of the Government of the 
Province of Quubec, as the inheritor of the 
rieihts of the King of France, and with it Mr. 
McDonald has nothing to do. 

It seems that this grant was not so profitable 
during the first 19 years of its existence as had 
been expected. A company formed to work it 
on lease from the owner, discovered that a 
Royalty of one per cent, was equivalent to 
a prohibition , and in a letter to the Commis- 
sioner of Crown Lands, they intimated that they 
would rather pay nothing in the shape of 
Royalty, or so li ttle as not *' to work a hardship." 
In exchange for the reminsion of the Royalty 
or its reduction to a minimum they agreed to 
'( waive in favour of the Government all con- 
ditions specified in the Patent precedent 
to the payment of the Royalty agreed upon, 
except those incident to the extraction and 
reduction of the precious metals and their 
proper submission to the ofiicers of the Govern- 
ment for valuation." This letter was dated 4th 
Dec, 1865, and on the 10th May, 1866, the 
Commissioner made a report on the proposals 
of the Mining Company, which concludes with 
the following recommendation : — 

"The undersigned considers that it would 
" be best to put this Company on the same 
« footing as regards tax as others, and to have 
*< the disputes between it and the Censiiairea as 
'• to the ownership of the gold in the conceded 
" lands settled within a reasonable time, and 
« has therefore the honor to recommend, with- 
'' out expressing any opinion as to the validity 
" of the Patent or the relative rights of the 
<* assignees of the Patentees, and the Censitairea 
'< and representatives, that the Company, not 
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« working any lands bnt those now conceded or 
" those as to which they acquire the right to 
« do so from the CeruUairet, the Crown do agree 
" to receive from the former, in lieu of the 
<< Royalty stipulated on the Letters Patent, 
<< similar fees to those provided by the * Gold 
<< Mining Act/ on condition that they do within 
u five years from this date settle the disputes 
** with the Centiiaires and representatives as to 
«( the ownership of the gold on private lands, 
<* either by making bargains with the owners, 
" or by taking such legal measures as will 
II demonstrate that the Company and not the 
'< Cenntaire* are the owners of the gold on 
" private lands, and that failing adjustment of 
" these disputes within a reasonable time, the 
" Company shall abandon its pretension to 
i< the gold on conceded lands, so that the 
*< department may deal with the Cenntaires as 
'< owners of the gold, with the additional pro- 
<< viso that lawsuits of the Company pending 
« at the termination of the period of five years 
*< will be allowed to go to the final decision, 
*< ordinary diligence being used to obtain such 
" decision.** 

This report was approved of by the Governor- 
General in Council, and accepted it is said, by 
the DeL6ry Mining Company, and it is con- 
tended that it binds the DeL6ry family, 
becomes a portion of the original Patent, and 
that the ^ilure to fulfil the stipulations of 
this report, is a good cause for setting aside the 
Patent of 1846. 

The only acceptance by the Mining Company 
was their letter of 4th December, 1865, and with 
this letter the DeL6ry family had nothing to 
do. It was a transaction between the Company 
and the Government which amounts to this, 
that as the Government would not get any 
Boyalty, because the quartz would be crashed 
and not smelted, it would take the Royalty 
mentioned in the Gold Mining Act. 

But it is argued, if the DeL6ry family are not 
bound by this agreement, they have fislled to 
carry out the conditions of the Patent. There are 
two answers to this : First, there is no Royalty 
under ihfi Patent to pay ; second, if tne Govern- 
ment chose to absolve the tenants of the 
grantees from the obligatiouB of the Patent, it 
cannot find fault with the grantees either for the 
non-fulfilment of the original obligations, or of 
the substituted ones, unless the grantees have 



specially bound themselves to the new arrange- 
ment. There is no evidence of this. 

This equally answers the pretention that the 
de L6iy fiunily were to settle with the cefuitairet, 
one way or other, either by suit or by arrange- 
ment. But there is still another answer to this 
last pretention, namely, that there are no suits 
in existence, except the one before us. Now can 
it be seriously pretended that the Attorney- 
General should succeed in setting aside the 
Patent of 1846, not on the merits, but because 
he is urging the rights of Mr. McDonald ? If so, 
he had only to bring a suit, and shut the 
mouths of Respondents. 

In order that there might be no chance thrown 
away, irregularities are complained of in the 
Patent itself. There was not any warrant, it is 
said, for the Bill, and no warrant for the Privy 
signet, nor no signet itself, nor warrant for the 
great seal, nor the great seal itself. 

We are not aware that all these formalities 
are in use here. There is no Privy Signet The 
great seal and the signatures of the proper officers 
are all the warrant required to authenticate a 
document of that kind, and if the great seal was 
used without warrant, or if the signatures Were 
improperly attached, the appellant should have 
established this. 

It has been also said there was a mis-recital, 
and that the original grant was not to the 
auieur of respondents. This is covered by an 
admission. 

We are therefore to dismiss this appeal, and to 
confirm the judgment of the Court below quash- 
ing the Information of the Attorney-General. 

Judgment confirmed. 

C. fFUsqHUriek for the Crown. 

O, Amyoi for the DeL^ry Gold Mining Co. 

W. j* A. B. Cook for the other defendants. 



GENERAL NOTES, 

Mr. Baron Pollock presided reoently at the aoDual 
sapper to diBoharged criminals, commonly called the 
" Thieves' Supper," in Little Wild street, a narrow 
thoroughfare in the very centre of vice and crime. The 
guests were principally composed of ticket -of -leave 
men, most of whom are still under police surveillance. 
Baron Pollock, in an after-supper speech, asked all 
present to take " hope" and ** courage"—*' Hope that 
they might retrieve the past," and " Courage to listen 
to the still small voice within them." 
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THE COURT OF QUEEN'S BENCH AND 

ITS SITTINGS— HOW TO TURN THEM 

TO ACCOUNT. 

The Bench ami the Bar will not gain much 
by amateur suggestionR. The amicus curve is a 
personage of very doubtful utility. In his wis- 
dom he tells UB that if pleaders talked less, if 
jtidgeR interrupted less, and lawyers and judges 
did not wrangle, cases would be more promptly 
hearri. Aa a matter of fact no other portion of 
the community, brought into such sharp conflict 
of opinion, in matters of the deepest interest, 
show so much reserve as judges and lawyers. If 
they exhibited as much disregard for one ano- 
ther's feelings as the contending parties in the 
House of Commons, or the shareholders at a 
bank-meeting when there is no dividend, 
or even as co-religipnists in the vestry-room, 
Courts of Justice would become more entertain- 
ing than the " ring^ or a bull-fight. 

It reqnires experience, careful study and a 
frank admission of our short comings to get on 
to the line of practical improvement. 

In this Province we begin with the great ad- 
vantage of having the best system of law in 
the world, and the schools, established within 
the last thirty-five years, have done much to 
develop legal knowledge : but generally we 
lack training, and our system of procedure is 
simply detestable. It is neither French nor 
English, but a hideous jumble of both. 

Want of training is very manifest in pleading 
both written and oral. When it is said a pleader 
speaks too long, it is only another way of saying 
he pleads badly. No one intends to weary his 
audience, for the hearer has always some mea- 
sure of protection — he can cease to listen. On 
the other hand it is manifest that an argument 
to the point, and systematically arranged, is of 
immense use, provided the judge is prepared to 
listen and to understand it, and if he is not to 
throw the case iuto a bag after the hearing, and 
to leave it there till all that has been said is 
lorgotten. The union of the two branches of 
the profession is a great difficulty in the way 



of good pleading, and renders special training 
in this important matter doubly needful. Either 
from economy, or from the idea that he knows 
more of the case than he can communicate to 
counsel, or from vanity, the attorney invariably 
pleads his own case, whether he be elot^ucnt or 
not, or whether he hesitates or stutters, or 
whether his voice is melodious or monotonous, 
or whether he has any aptitude for the clear 
exposition of a principle or for the striking 
grouping of facts or not. All these deficiencies, 
as well as every act that depends mainly on 
method and good taste for its efficient perform- 
ance, can be to a great extent affected by educa- 
tion. Therefore it is to the schools we must 
look for a remedy in these particulars. 

The legislature must aid us in procedure. 
The first and greatest difficulty is the taking of 
evidence. Theoretical writers constantly tell 
us that the written evidence should be as 
nearly in the words of the witness as possible, 
and doubtless, in the abstract, the rule is true. 
But when in practice, this is attempted to be 
carried out, a mass of rubbish is collected, in 
the midst of which the evidence is as likely to 
be lost as the traditional needle in the bottle 
of hay. 

The cure for loose and useless accumulation 
of evidence is to be found firstly, in scientific 
pleading. Unfortunately that unrefined critic 
<< public opinion" is vehemently opposed in the 
present day to intellectual distinctions, ho finds 
them difficult and wearisome, all of which we 
readily admit ; but so are the great problems of 
mathematics, and so also it is difficult and very 
wearisome to dig. The cure is to be found 
secondly in keeping the whole case, from the 
beginning to the end, under judicial control. 
One of the schemes devised for this is to have a 
Jttge cPinstruction. The judge of first instance 
should be the ju^e d^ instruction^ and his notes, and 
not the rambling story of the witness, should be 
the evidence in the case. The objection is, that 
the judges have not time. There is nothing in 
this ; evidence can be more easily taken by a 
judge without a jury than with one. The real 
impediment is the prejudice of old attorney, 
who likes to nurse his case, and, by adjourn- 
ments, to have an opportunity of plastering up 
holes. These plasterings are very generally 
untrustworthy evidence, or they are unsac. 
cessful. 
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The record being built up on logical princi- 
ples, and confined to legitimate bulk is easily 
managed. Make-weight arguments are excluded 
or easily exposed, and sentimentalities, often 
dignified by the name of equity, become trans- 
parently ridiculous. 

In procedure we have been going backwards 
lately. Let me hope progressive people will 
not be too much shocked, when the introduction 
of stenography is indicated as the retrograde 
step. To stop the cry of indignation, by which 
my observation may be overwhelmed, let me 
say at once, that it is the application to law of 
stenography, while it is a hidden art to almost 
the whole world, to which I object. When, 
after tninscription, tlie so-called testimony is 
submitteii to the court, it is not sworn testimony 
of what took place, but the substituted oath of 
the steciographer of what one or many witnesses 
have said. It is in reality hearsay evidence, 
and no more. 

The next point in whicii our practice is faulty 
is in the making of factums. The parties 
should be constrained to make one case, from 
which all repetitions sliould be excluded, and 
into which no argument should be admitted. 
It should consist of a faithful statement of the 
pleadings, then of the judgment or judgments 
appealed from, then of the propositions of law 
succinctly stated, also the summing up of the 
evidence, and then the evidence itself. 

The last improvement is in the formation of 
the court, and it is the most, important. A 
Court of Appeal should never consist of more 
than three judges. They will do more work, 
and do it better, and n ore easily for them- 
selves, than a greater number. The moment 
the number of three is exceeded, the faults 
of the committee begin to appear. It is 
said that two heads are better than one, granted ; 
but no proverbial philosopher ever said that 
five were better than thre«i. It is so well known 
that good counsel is not to be obtained from 
numbers, it is hardly necessary to analyse the 
causes of the fact. In general terms, however, 
it may be said, that truth is proclaimed by the 
many, but it is discovered by the few. Pro- 
verbially it lies at the bottom of a well, it does 
not float like cream on a milk-pan. 

Simple and easy as are the alterations proposed, 
the writer luis no ardent hope of seeirii^ them 
speedily brought about. Selfishness, jealousy 



and prejudice will combine to prerent even 
their candid discussion ; but with the most per- 
fect faith that no true word is ever thn)wn 
away, and in the belief that there are some 
truths in these papers, I close my comment!^ 
for the present, on ** the Court of Quten's Binch 
and its sittings." R- 



OBLIGATIONS OF A TRUSTEE. 

When the Supreme Court surprised our b-g^l 
world by its judgment in MilUr ^ Coleman, we 
were told that the decision was in conformity 
with English law. We received this assurannt 
with some Lesitation, for although we are .sup- 
posed to be governed, in civil matters, cbieflj 
by the laws of France, and therefore we do not 
make a special study of English law, yet it was 
diflicult for us, in our ignorance to believe, Uiat 
the nvDst practical of peoples could possiM? 
have laid down principles leading to al)siird 
results. The following report of a case re- 
cently decided in England, establishes, on the 
very highest authority, that the law there regu- 
lating the obligations of a trustee as to diligence 
is precisely the same as it is in the Prorintr 
of Quebec : — '* In the House of Lords on Mon- 
day, the Lord Chancellor, and Lords Blackbiiro, 
Watson, and Fitzgerald gave judgment in the 
appeal of Spaigki el al v. Gaunt. Mr. Gauot, 
trustee under the will of A. Bradford, manufac- 
turer, had entrusted Xl 5,275 to a stockbrokt-r. 
named Cooke, to invest. Cooke, however, 
appropriated the money and absconded. His 
estate only yielded 6d in the pound. In an 
action brought against the trustee, Vicc-Chau- 
cellor Bacon ordered him to make good the sum 
lost and to pay cost."?. This judgment was how- 
ever set aside, in the Court of Appeal. The late 
Sir George Jessel, in the course of his judgment, 
said that a trustee ought to conduct the bnsinej5« 
of bis trust in the .same manner as an ordinar)' 
and prudent man would condut. t his own bu5i> 
ness ; but beyond that there was no liability or 
obligation upon him. It was not reasonable to 
make a trustee, who was not paid for his Kervices, 
adopt further and better precautions than an 
ordinary and prudent man of business would 
adopt, and if it were otherwise no one wouM 
be a trustee. In consequence of this judgment 
the appellants appealed to their lordships, ami 
sought to make the respondent liable for abreticb 
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of trust. Their lordships, however, affirmed the 
judgment of the Court of Appeal, and dlBmlssed 
the present appeal with costs." 



TRADE MARK 



It appears by the following notice of a recent 
case that a man may use his own name so as 
to be a fraudulent appropriation of the trade 
mark of another firm : — '< Mr. Justice Chitty 
gave judgment on Wednesday in an action of 
Claytfin v. Bell, which was brought by the 
present proprietor of the business of Day and 
Martin, blacking manufacturers, for an injunc- 
tion to restrain two men named Enoch Day and 
Thomas Martin from using the words '< Day & 
Martin " on labels for bottles or packages of 
blacking. Day was an assistant to an iron- 
monger in Southsea, and Martin the keeper of 
a small shop at Southsea, for the sale of sweets 
and ginger beer. Mr. Justice Chitty said he 
was satisfied that the defendants intended fraud- 
ulently to appropriate the name of the plaintiflTs 
firm for the purpose of obtaining a sale of 
blacking made by the defendants, and he 
granted the injunction with costb." 



A CHEQUE CASE, 

The Lord Chancellor and Lords Blackburn, 
Watson, and Fitzgerald had before them in the 
House ot Lords recently the case ol John 
McLean v. The Cltfdesdale Banking Company^ It 
was an appeal from a decision of the Court of 
Session in Scotland, aflirming two orders of the 
SherifTs Court which were in favor of the 
respondents. The question was whether the 
appellant was entitled to countermand payment 
of a cheque after it had been endorsed to 
a third party for value. It appeared that a 
person named Cotton kept an account with the 
Clydesdale Bank in Glasgow, and on the 14th 
of January, 1882, the sum at his debit amounted 
to Xl,970. In the course of the day sums 
amounting to £1,941 were paid in, including 
a cheque for £265 2s. 6d., drawn by John 
McLean in fiAvor of Cotton. This cheque was, 
to the extent of £250, an accommodation bill 
given by the appellant to Cotton. When the 
cheque was presented to the Bank of Scotland, 
the bank refused to honour it in consequence 
of instructions received from the appellant. 



The appellant did not dispute his liability on 
the cheque to the extent of £16 2s. ,6d., being 
the amount for which he received value, but he 
denied any liability for the remaining £250. 
The respondents contended that the appellant 
was not entitled to stop payment of the cheque 
after it was endorsed t6 them for value. Their 
lordships, without calling on the counsel for 
the respondents, gave judgment, dismissing the 
appeal with costs. In their lordships' view 
there could be no doubt that cheques under the 
existing laws of England and Scotland were 
negotiable, and the property in them would be 
passed by endorsement for value. In this case 
the payee had endorsed the cheque over to the 
bank, and the consequence was the respondents 
stood now in the position of owners of the 
cheque and entitled to sue upon it." 



THE LAWS DELAY. 



There is so much clatter over delays in the 
administration of justice, that the minds of 
people receive a very distorted impression of 
the facts. It is not uncommon to hear people 
speak as if a determined fight in the courts 
meant at least ten years* litigation, and timid 
persons are no doubt often frightened into 
compromise or abandonment of their lawful 
rights rather than run the risk of having a suit 
hanging like a mill-stone round their necks. In 
particular the Court of Appeal of late has been 
held upas a bugbear. Celerity, of course, is 
desirable, so long as the work is well done. But 
let us take an illustration of the actual delay. 
The case of Arjnn 3^ Robillard was decided by 
the Superior Court, 9th January, 1883 ; the 
appeal from that judgment was heard in its turn 
on the roll on the 15th December, 1883, and 
was decided 2l8t December, 1883. This does 
not indicate extraordinary delay. Doubtiess, 
it may be said with truth that the same result 
could have been attained within two months 
instead of twelve, if the roll had been clear; 
but our impression is that in the olden time, 
when there were not more than twenty-five 
or thirty cases on the roll, the dame delay 
often occurred between the judgment of the 
the first Court and that of the Court Gf 
Appeal. Of course, if the lawyer for the 
appellant takes six or eight months to pre- 
pare bis &ctum, the case will not get its proper 
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place on the roll, but he suffera from his own 
want of diligence and not from the block of 
business. As to the lower Courts, business has 
never been more promptly dispatched. A writer 
sig^uing <<M."(p. 400), in whose initial and 
style, it is not difficult to recognize a learned 
Judge who recently retired from the Superior 
Court, has shown how expeditiously the work 
of the Court of Review is performed. In the 
Court of first instance cases are tried and dis- 
posed of with a celerity never known before. 
In fact, the more work both bench and bar 
have to do, the less disposition is there to 
linger over cases. 



NOTES OF CASES. 



COURT OF QUEEN'S BENCH. 

QuBBEC, December 4, 1883. 
DoKioN, C.J., MoxK, Ramsat, TbssibuA Baby, JJ. 
liocHfiTTB, Appellant, & Ouellbt, Respondent. 
Security in Appeal — Hypothecary Action. 

1. Where the defendant in a hypothecary action 

apftcdh^ the sufficiency of the auretiea, or the 
amount to be iUpomited aa security^ ia not to he 
caleulatei on the value oj the real e^tale^ or on 
the amount to which ttu defendant may be 
condemned should fie/ail to delaieser. Never" 
theless the bond f^hould be in the tetnu of 
Art. 1124 C. C. P.J and the Prothonotary 
ought not to limit its terms to the payment 
of cost.f. 

2. When the defendant makes a de^H>sit instead 

of giving saurity, which tfie Prothonotary has 
dccland should be /or the imymenl of costs 
onlf/, a motion to net aside the di posit as in- 
yuificicnt^ will he rejected^ if it apjtears to the 
Court that tJie deposit is sufficient to cover any 
condemnation in money ^ whether for costs or 
otherwLfej to which t/ie defendant is liable to be 
condemned^ and the Prothonotary* s order will 
he amended, 

Mutiun to reject the appeul owing to insuf- 
ticieucy of the security. The action was hypo- 
thccury. The prothonotary, before whom the 



security was given, decided that the i^pellaiit 
was only obliged to give security for the costs. 
The following is the judgment of the Court:— 

» Consid^rant que le cautionnement poor 
appeler d'un jugement de la Cour Snperieure, 
doit £tre donn6 dans les termesde Tarticle 1124, 
du Code de Procedure Civile, et que dans respk-e 
le Protonotaire n'avait pas le droit de restreindre 
le cautionnement et d'ordonner qu'il ne serait 
donne que pour les frais seulement ; 

*< Mais considerant qne pour determiner la sol- 
vabilite des cautions on leur suffisance, le jage 
on le protonotaire recevant le cauUoiuiement 
doit fixer une somme poor laqnelle les cautioos 
doivent justifier de leur solvability, et que 
d'aprds la loi et la prutique constante de cette 
cour, cette somme doit ^galer les condamna- 
tions en argent ou en choeee mobili^rea appre- 
ciables en argent auxquels la paitie appelante 
pent 6tre condamnee ; 

<< Et considerant que lorsqne la partie appe- 
lante, au lieu de donner un cautionnement^ offire 
de dcposer une somme de deniers pour tenir 
lieu de tel cautionnement, Tappr^ciation de la 
somme h. C*tre dcposee doit dtre basee sur la 
m£*me regie ; 

^< Et considerant que sur une action hypotbe- 
caire dout Pobjet est le delaissement d'un im- 
meuble, la suffisance des cautions, ou du dep<'>t 
qui doit etre fiait au lieu de cautionnement, ne 
doit pas dtre cstime en y comprenant la valeur 
de I'immeuble dont le delaissement estdemandc 
ou de la somme i\ ctre payee dans le oas ou le 
defendeur ne delaisserait pas, mals seulement 
des coiidamnations en argent auxquelles le 
defendeur pent dtre condamnc ; 

« Et considerant que I'appelant defendeur en 
Cour de premiere instance, a choisi de fiure un 
depot de $350 au lieu de donner un caution- 
nement ; 

" Et considerant que cette somme est snfB' 
sante pour reucontrer les condamnations en 
argent auxquelles Tappelant pent etre con- 
dam ne en cette cause ; 

" La Cour mettant do cote Pordre donne par 
le protonotaire, declare uoanmoins que le dcp6t 
fait par I'appelant est suffisant pour reucontrer 
les condamnations qui pourront etre piononci^ 
centre lui, et renvoie la motion de I'lntim^, 
mais sans frais." 

Motion rejected. 
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COURT OF QUEEN'S BENCH. 

1 

QuBBKc, December 7, 1883. 

DoRioN, C. J., Monk, Ramsat, Tebsier, Baby, JJ. 

Bbl ANGER (deft, below), Appellant, and Baxter 
(plff. below), Respondent. 

Promissory note obtained from the maker by fraud — 
Action by endorsee (before maturity) cognizant 
of the fraud. 

Where the transfer of a note by indorsement is made 
hffore it becomes due^ but the evidence shows 
that the note was obtained from the maker by 
fraud and that the holder was aware of the 
fraud, the ease does not come within the general 
rule laid down in C. C. 2287, and the onus of 
showing that he is in good faith falls upon the 
holder, 

Ramsay, J. This is an action on a promissory 
note dated 3rd January, 1882, and payable 
twelve months after date. The plea is that the 
defendant being a person of little education, 
had signed this note beliering he was signing 
an agreement by which he was to become the 
agt;nt of G. B. Mahan & Co. for the sale of agri- 
cultural instruojents. The transaction is clearly 
one of those swindling concerns of which we 
have seen so many got up to dupe unsuspecting 
country people. It is evident that this note 
would have been valueless in the hands of Mahau 
k Co., but it was transferred to the respondent 
bclorc it was due — sometime, it appears, in 
December, 1882. The only question seems to 
be whether the respondent is a bona fide holder. 
It is argued that Walters was, and that be holds 
frr>m Walters. But the iact is not so. Walters only 
held the note as collateral security — he did not 
discount it '^ out and out" an he said. He held 
it with a number of other notes amounting to a 
very large sum of money, and he was disinter- 
ested in the whole for $6000, less than half the 
face value of the notes. A note obtained by a 
j^ross iraud of this kind, and out of the ordinary 
course of business, is already open to suspicion) 
and the onus of showing that the plaintiff is a 
holder in good faith and for value readily falls 
upon him. This was formally decided in Eng- 
land, Fiteh j* Jones, 5 £. & B. 245 ; it was also 
decided here before the code in a case of WUh' 
all j* Ruston et aly 7 I<. C. K., p. 399. It is, 
however, contended that art. 2287 C.C. has laid 
down a new rule on the point. This Court has 



been unable to adopt this view. There is 
nothing to indicate any intention on the part 
of the legislature to change the existing law. 
Art. 2287 represents Article 9 of the 7th Report 
of the Commissioners, and on it (Art. 9) they 
make this remark : — 

** The rule declared in Article 9, as to the 
« right to transfer a bill by endorsement after 
<< it is due and the effect of such endorsement, 
<< admits of no difficulty with us at thn present 
" day ; it has been the constant usage derived 
" from that of England, and is recognized in 
« a number of cases, one of which is reported 
<< and is cited under the article." 

The case referred to is that of Wood et al., 
j" Shaw, 3 L. C. J., p. 176, which does not 
support the pretention of the respondent. The 
sense of the article is this, the title of the 
holder is perfect on the face of it, but the 
article does not say that the title continues to 
be perfect when the evidence gives rise to the 
presumption that the holder is in tnud, and 
has not given value. We have therefore main- 
tained the old principle in two cases, one of 
Robinson ^ Caleott, reviewed in 2 Themis 331, 
the other that of Morin ^ Grenier, decided in 
Montreal, on the 15th of September, 1877. 

As to the fiicts of this case, it appears that 
Baxter held the note on an order from Mahan, 
who fled the country about the beginning of 
November, and with whom Baxter says he had 
had no communication since his flight ; but he 
admits that he was aware of the rumours as to 
these notes having been obtained fraudulently 
at the time of Mahan's flight, and it appears he 
only produced his order in December, weeks 
after Mahan had disappeared. Then, when we 
come to (examine the condition on which the 
notes were given up by Walters, we find that 
it was upon payment ot Mahan's indebtedness. 
The transaction, then, has all the outward 
appearance of a withdrawal of the notes by 
Mahan's agent) and Baxter has not attempted 
to show that he withdrew these notes with his 
own money. We are therefore of the opinion 
that the judgment in this case must be reversed 
with costs of both Courts. 

The judgment of the Court is as follows : — 

" The Court having heard, etc., on the appeal 
from the judgment of the Superior Court sit- 
ting at the city of Quebec, in the Province of 
Quebec, in a suit in which James Baxter was 
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plaintiff and Victor Belanger was defendant, 
to wit the judgment rendered on the 9th day 
of July, 1883, and having deliberated; 

'* Considering that the note which formed the 
basis of the said action, to wit, a note purport- 
ing to be drawn at Lotbiniere on the 3rd 
January, 1883, payable 12 months afterdate to 
the order of C. B Mahan & Co., and signed by 
the said defendant now appellant, was obtained 
from the said appellant by the said Mahan & Co. 
by misrepresentation and firand ; 

" Considering that it appears that the holder 
of the said note, to wit, the said James Baxter, 
was aware of the said fraud, and that he has 
failed to prove that he gave value for the said 
note ; 

" Considering further that it appears that the 
said plaintiff got possession of the said note, 
after the departure of the said Mahan from 
Montreal, from one Walters, who held the said 
note with others of a similar kind, as collateral 
security for advances to Mahan, on the order of 
Mahan and on the payment of what was due 
by Mahan to Walters ; 

" And considering that this transaction gives 
rise to the presumption that Baxter got these 
notes as agent of Mahan, and that he holds 
them for Mahan, which presumption is not 
repelled in any way ; 

'< Considering that Mahan could not recover 
on the said note ; 

" And considering there is error, etc. ; 

<' Doth reverse, etc., and doth condemn the 
said Baxter to pay the costs incurred in the 
Superior Court as well as the costs of this 
appeal." 

Judgment reversed. 



COURT OP QUEEN'S BENCH. 

QoERBc, December 7, 1883. 

DoRioN, C.J., Bajcbay, Tessibr, Cross k Baby, JJ. 

HUBERT, Appellant, and Choqubttb, Respondent. 

EUction Act, 38 Vic. (Que.) c. 1— Proof of EUc- 
lion — Inducement to vote. 

The holding of an election is matter qf record^ and 
in an action for a penally, must be proved by 
the written certificate of the returning officer. 

Suepicione are not to take the place qf proof in pro- 
aeeutione for electoral frauds : the corrupt in- 
ducement to vote or to refrain from voting must 
be clearly proved. 

Ramsat, J. This is an action for a penalty 
imder the Quebec election law, 38 Vic. cap. 7, 
lor bribery. The appellant was found guilty and 
was condemned to pay $200, and in de&ult of 
payment to be imprisoned for six months. The 
appellant contends that there is no proof to sup- 
port the action : — 



1st That there is no evidence of any election. 
2nd. No evidence of bribery. 

Respondent answers that this is a Circuit 
Court case ; that there is no declaration in writ- 
ing requiring the notes of evidence to be taken 
down in writing (1074, C. C. P.), and that con- 
sequently there is no appeal except on law. 

It seems to us that the respondent cannot 
fiiirly take up this ground, for the notes were 
taken and a stenographer was sworn to take 
them correctly, and these notea are filed. 

With regard to the appellant's pretention, it 
appears that the article does not require, in an 
action for a penalty any mention of the writ of 
election or the return thereto. (Sect 293.) A^n, 
sect 295 enacts that " it shall not be necessary 
at the trial of such suit, to produce the writ of 
election, or the return thereto, nor the authority 
of the returning officer, but parol evidence oi 
these facts shall be sufficient proof of the same." 

*' The certificate of the returning officer to cAaf 
effect shall constitute sufficient proof qf ike elec- 
tion having been heldf and of the fiact of any per- 
son therein stated to have been a candidate 
having been such candidate." 

It is easily understood that the object of the 
legislature was to avoid the inconvenience of 
depriving the Assembly of its officers, and of its 
archives to make a formal proof of a fact of pub- 
lic notoriety ; bat it was not intended to sub- 
stitute parol for written evidence where there 
was no inconvenience in producing a written 
certificate. At any rate the legislature has not 
gone so far. It seems that parol evidence of the 
writ, of its return, and of the authority of the 
returning officer will suffice, but that it re<]aires 
the certificate of the returning officer to estab- 
lish that the election was held and who were 
the candidates. 

If this be the requirement of the law then the 
evidence is incomplete, for no one has estab- 
lished who was returning officer, and conse- 
quently there can be no valid certificate. With- 
out a certificate of this kind, we dont know 
that there was an election. Again, we hare no 
more verbal evidence that there was a writ, or 
that there was a return thereto, than as to vbo 
was returning officer. All we have is general 
evidence that there was an election, but on what 
authority it was held, no one seems to hare 
thought it necessary to enquire. 

It is needldsa to say that the holding of an 
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election is matter of record, and that as record 
it mast be proved, except in so far as the strin. 
gency of this rule is set aside by positive en- 
actment. Nowhere has the law pretended to say 
that general evidence of an election would suf- 
fice, and I fancy the Legislature will pause before 
making such a dangerous innovation. 

Although this action is called an action of debt, 
it is so-called only to avoid technical difficulties, 
but for what is of importance, as the evidence of 
the offence, it is to be considered as a peual 
action. Without going further we are to reverse. 
But coming to the merits, it seems to me the 
action is not proved. It i* quite evident that, ac- 
cording to no ordinary principle will suspicions 
do to establish such a case, and that with regard 
to presumptions, which generally come to aid 
in the proot of offences, they are inconclusive in 
these cases. In another case, Lninerre 3f Lavio- 
Uttdy* I have endeavouri'd to draw attention to 
the phraseology of section 249 of this act. It 
seems to me that the offence sought to be brought 
home to the appellant is a violation of sub-sec- 
tion 1, that is, it is a gift to Bouchard's wife 
to induce this man to vote for one of the can- 
didates. This is a specific charge, and the statute 
requires that it should be specific. 

Now what is the evidence in support of it? I 
take the evidence of Bouchard, his wife and the 
girl Isabelle, for I think the attempt to break 
down their credibility is totally unsuccessful. 
They ard poor people living to some extent, on 
charity, aad very naturally, and I may add, not 
improjMsrly under Mr. Bernatchoz's influence. 
Now what they tell us is this, that the appellant 
called and asked Bouchard if he would vote ; that 
Bouchard told them he would, but that he would 
not say for whom ; and all agree that the appel- 
lant said he was right in this, and that he did 
not aak him to vote for Mr. Fortin, nor make 
any bargain with him that he should. After 
that appellant gave Bouchard's wife $5 without 
any further stipulation or understanding. 

I can &ncy that Hebert may have thought 
that giving $5 to this semi-mendicant, who had 
not a cent in the house, was likely to 
produce a friendly feeling to appellant, but 
1 deny that any one has the right to say it was 

• The case of Lupierre li' fjuriolettf, referred to by 
Mr. Justice Ramsay, tarncd entirely on evidence, and 
ban not been reported. By way of completing the 
al)ore report, we give a note of it aa an appendix to 
the present case- 



given as an inducement to vote, when all the 
parties swear that there was no understanding 
of the sort between them. 

To say that charity must cease because an 
election is going on appears to me as ridiculous 
as it is infamous. The sincerity of the advo- 
cates of such views may be judged by their 
practice. They denounce giving a few dollars 
to a beggar woman for fear it may bias her 
husband in favor of the donor, and they set 
forth the pecuniary advantages to be derived 
by manufacturers or farmers from free trade or 
protective tariffs as the most unanswerable 
reason for voting for this or that candidate. Acts 
of Parliament will not, I fear, be found to be 
very efficient means of making people patriotic. 
If parliamentary elections have the effect of 
inducing even spasmodic fits of charity, it is 
not a totally despicable gain. But whatever 
may be the abstract view upon these matters, 
the legislature has not yet laid down the rule 
that suspicions are to take the place of proof 
in all prosecutions for electoral frauds. 

I am to reverse, not only on the absence of 
proof of the election having been held, but also 
on the absence of proof that the $6 was given 
to the mendicant woman to induce her husband 
to vote or to refitiin from voting. 

The Court is unanimous in reversing the 
judgment. 

Sir A. A. DoBioN, C.J., was to reverse on the 
first point, but he thought there was evidence 
to justify the Court in presuming that the $6 
was given to induce the husband to vote. 

Judgment reversed. 



COURT OF QUEEN'S BENCH. 

Montreal, Sept. 27, 1882. 
DoRiON, C.J., Ramsay, Tbssier, Cross a Baby, .IJ. 
Lapirrre (deft, below) appellant, & Laviolbtte 
(plff. below), respondent. 

Quebec Election Act — Inducement to refrain Jrom 

voting — Evidence, 

The appellant complained of a judgment 
rendered in the District ot Richelieu, condemn- 
ing him to pay a penalty of $200 for having 
committed an act of corruption within section 
249 of the Quebec Election act. 

It appears that an el»^ction for the Quebec 
Legislature was in progress in the County of 
Berthler, and the 29th December, 1880, wa8 
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fixed for the voting. The appellant was a sap- 
porter of Mr. Sylvestre, the Liberal candidate. 
The day before the voting he got a number of 
voters to go to MontreM on the pretence of 
getting various articles for iiim, but really, as 
was charged, to procure their absence from the 
polls Among those who it was alleged were 
thus tampered with was Adrien Hetu. The 
appellant paid Hetu $6 to go from Laval trie to 
Montreal for a load of 1,000 pounds, but the 
load turned oni to be a packet of cotton of 
about ten pounds weight. Joseph Prnd'homme 
got $5 to go to town for a small package of 
whiskey. The Court below found that the en- 
gagement of Hetu wax a sham, and that the 
money was paid to secure his absence from the 
poll, he being a Conservative. The penalty of 
$200, or six months' imprisonment, was there- 
fore inflicted. 

Bamhay, J. (dtss.) This is an action for a 
penalty under the Quebec Election Act of 1875 
(38 Vic. c. 7, sect. 249) This section contains 
five -ub-sections, the first four of which are 
directed against corrupt agreements to induce 
people to vote or to refrain from voting at an 
election. Tue fifth and last sub section is legis- 
lation of a peculiar character. It makes it 
penal to give money to another with the inten- 
tion of preventing an elector from voting, al- 
though there be no corrupt agreement, that is 
to say, without any corruption on the part of 
the recipient. I may at once say that this is 
not the action brought in the present case, and 
which without confession on the part oif the 
defendant is not susceptible of proof; for I take 
it there can by no possibility be any presump- 
tion of a malicious intent arising out of the 
doing of an absolutely innocent act. The action 
is very loosely drawn, and if it can be sustained 
at all it must be as an action under sub-section 
I, that is, as being the giving of money in order 
to induce one Adrien Hetu not to vote. There 
is no direct evidence of any such contract, por 
indeed is it pretended that tbere is. But plain- 
tiff says that there was a simulated bargain that 
Hetu should go to Montreal on the polling day, 
pretending to get a load of goods for appellant, 
that appellant had no load of goods to carry 
that Hetu was to return empty-handed after the 
polling was over, so that he could not vote, and 
that for this pretended service he was to get 
from appellant $6. I think I may safely say 
that of this contract so elaborated there is ab- 
solutely no direct evidence either. The appel- 
lant was not examined, and Hetu distinctly de- 
nies that there was any such agr«*ement and 
no witness testifies to having any knowledge 
of there being any such bargain between ap- 
pellant and Hetu. But plaintiff says : << That 
is not necessary ; I have a right to presume 



that the appellant is guilty and that a contract 
did exist between them, because, 1. Lapierre 
did return without a load but only with a small 
bundle of little value. 2. Because Hetu was a 
'. supporter of the Conservative candidate, to 
whom the appellant was strongly opposed. 3. 
Because appellant did engage another person 
to go an errand to prevent him from voting, 
it we are to believe the story of Mr. Joseph 
Prud'homme. 

It appears to me that these presump- 
tions are unfounded and inconcluBive, and 
that the evidence of a different act oif cor- 
ruption is inadmissible. There is no doubt 
that a guilty intention may be inferred firom 
other acts of a like nature. Bot this class of 
evidence is admitted ^with great care, and I 
take it there must be a wrongful, or at least an 
ambiguous act to qualify. An illustration will 
make my meaning clear. I find A without 
right in my house by night and I accuse him 
of being there with intent to commit a felony. 
In proof of this charge I can prove that he was 
there before and did commit a felony ; bat if J 
find a man walking on the road before my 
house where he has a right to be, I coul4 not 
prove that he had any felonious intent in 
being there, by showing that he did walk there 
on a previous occasion when he did commit a 
felony. 

I therefore say that all the evidence of Pru- 
d'homme is illegal. It is just as though you 
proved that a man had stolen because he had 
stolen on another occasion. In the same way, 
that H6tu brought back no load proves nothing. 
I am to reverse. 

DoRioN, C. J., also dissented on the ground of 
the insutliciency of the evidence. There was no 
sufficient evidence against Lapierre. He en- 
gaged a man named Hetu to go to Montreal 
and get a load. There was no time fixed for 
him to make the trip, except that he was to 
bring the load before New Year's Day. There 
was no mention of the election, nor any request 
as to not voting. He might have gone to Mon- 
treal and returned in time to vote, or he might 
have voted first and then brought the load. 
Colorable intention was not proved. His Honor 
considered the law in question a good one, 
but there was no evidence on which to rest a 
judgment against Lapierre. It was proved, 
moreover, that jfie did not meddle with the 
election. 

The majority of the Court held that the judg- 
ment against Lapierre ought not to be dis- 
turbed. The circumstances connected with the 
engagement of Hetu were in the'opinion of the 
majority such as to lead to the belief that the 
intention was t) secure his absence from the 
poll. 

Judgment confirmed, Dorion, C. J., and Ram- 
say, J., dissenting. 

Pieh^f Q. C, for the appellant 

Qagnon^ for the respondent. 
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Obtained by fraud 413 

Pbopkbtt, Personal, inadvertently left od 

premises 231 
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Stamp (Bill), Cancellation of. 107 

Stamps on Promissory Notbs. . 129, 136, 169, 

175, 185, 209 

Statb, Offences against the 119 

Statutks, Consolidation of 185 

Stbamboat Wharf, Tax on 291 
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